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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


SEPTEMBER TERM, 1903. 


GrorcE Gorr v. ByErRS Bros. & Co. 
Frrep Octosper 7, 19038. No. 13,107. 


1. Chattel Mortgages: VaLmity. Where mortgaged stock are de- 
scribed as being upon a certain farm owned by the mortgagor 
in the county of his residence, the mortgage is not void for 
uncertainty, if the description of the animals is not applicable 
to any others kept on such farm. 


2. Promissory Note: Evipence. A promissory note in the hands of 
the payee is, even after maturity, evidence of the existence of a 
debt. 

3. Herd Law: AwarbD: Notice. A mortgagee of cattle can not, in a 


proceeding under the herd law, be bound by an award made 
without giving him a hearing or an opportunity to be heard. 


4. : Notice. Notice to the owner of cattle in such a proceeding is 
not notice to the mortgagee. 
5. OwneER: MortcacEr. The remedy by distress under article 


8, chapter 2, Compiled Statutes, is given to enforce in a summary 
manner a Claim for damages against the owner of cattle who is 
charged with the duty of keeping them off the cultivated lands of 
others. A mortgagee, without possession, is not an owner within 
the meaning of the statute. 


Error to the district court for Pierce county: JAMS 
FE. Boyp, Jupee. Affirmed. 


William W. Quivey, for plaintiff in error. 


Clarence B. Willey, contra. 
4 (1) 


bo 


NEBRASKA REPORTS. [ VOL. 70 


“Goff v. Byers Bros. & Co. 


SULLIVAN, C. J. 


This was an action brought by Byers Bros. & Co., a 
partnership, against George Goff to recover possession of 
four cows, two heifers and four steers. These cattle were 
seized damage feasant and were held by the defendant, a 
constable, under an execution issued by a justice of the 
peace for the enforcement of an award made in accordance 
with the provisions of the herd law. The plaintiff’s 
claim is based upon a chattel morigage executed to it by 
McBride, the owner of the cattle, to secure an indebtedness 
which had matured before the seizure, and is still unpaid. 

The jury in the district court found in obedience to a 
peremptory instruction that the right of possession was 
in the plaintiff, and judgment followed the verdict. 

Several questions raised’ by the assignments of error are 
entirely free from difficulty and will be noticed only to 
- give assurance that they have not been overlooked. On the 
question of whether the chattel mortgage created a lien the 
evidence is, we think, capable of but one construction. 
McBride, who testified for plaintiff, and seemed rather 
eager to serve it, was apparently uncertain whether he 
ought to claim or disclaim ownership, but, notwithstanding 
his shifts, shuffles and evasions, it is evident that he was 
the sole and absolute owner of the property when it was 
mortgaged. The facts are conclusively proved, and it was 
only with respect to their legal effect that the witness 
wavered. 

The claim that the mortgage is void for uncertainty of 
description rests upon no reasonable foundation. The 
animals are described with great definiteness and. particu- 
larity ; and there is nothing in the record to indicate that 
the descriptions given are applicable to any other cattle 
owned by McBride and kept upon his farm in Pierce 
county. 

It is said that the evidence does not show that the orig- 
inal indebtedness due from McBride to plaintiff had not 
been paid when the note, which the mortgage was given to 
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secure, was executed. As men rarely give notes and mort- 
gages to evidence and secure extinguished obligations, it 
may, we suppose, be presumed that the new note was given 
as a renewal of the old. 

The question next to be considered is, whens plaintiff 
is concluded by the proceedings had under the provisions 
of the herd law. The first and second sections of the act 
are as follows: 

“Sec. 1. That the owners of cattle, horses, mules, swine, 
and sheep in this state, shall hereafter be liable for all 
damage done by such stock upon the cultivated lands in 
this state as herein provided by this act. 

“Sec. 2. That all damage to property so committed by 
such stock running at large, shall be paid by the owners of 
said stock; and the person whose property is damaged 
thereby, may have a lien upon said trespassing animals, for 
the full amount of damages and costs, and may enforce 
the collection of the same by the proper civil action.” 

Other sections provide that any person may take up stock 
found trespassing upon his cultivated lands and may, after 
notifying the owner, have the damages fixed by arbitration 
and the cattle sold for satisfaction of the award. In this 
case the mortgagee was not given notice of the distraint 
and, consequently, could not be hound by the proceedings 
which resulted in the award a... the execution for its en- 
forcement. No person can be deprived of his property with- 
out due process of law. Every one, before being deprived of 
any valuable right by the exercise of judicial or other 
governmental power, must be given a hearing or, at least, 
an opportunity to be heard. Any proceeding in which 
these are denied is not due process of law. JAlcGavock v. 
City of Omaha, 40 Neb. 64, 76; Horton v. State, 60 Neb. 
701. Obviously notice to the owner of the mortgaged cattle 
that they had been seized and were being held under the 
provisions of the herd law was not notice to the mortgagee. 
It was given no opportunity to controvert by proof the 
claim of the distrainor and, therefore, on principles of nat- 
ural justice, it could not be bound by the award. But there 
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is another reason why the court was right in directing a 
verdict in favor of the plaintiff. The remedy by distress is 
given to enforce in a summary manner a claim for damages 
against the owner of cattle who is charged with the duty 
of keeping them off the cultivated lands of others. 2 Am. 
& Eng. Ency. Law (2d ed.), 358. No such duty rests upon 
amortgagee. Having no control over the cattle he is guilty 
of no actionable wrong when the owner or person having 
them in charge suffers them to trespass. An agister is an 
owner within the meaning of the statute (Laflin v. Svoboda, 
37 Neb. 368), but this is because, when a trespass is com- 
mit..d, the fault is his. The statutory lien is given to the 
person injured to enable him-to obtain satisfaction from 
the person through whose fault or omission of duty the 
injury was occasioned. A mortgagee without possession 
could not, of course, be sued in a case of this kind; and it 
would be an anomaly in the law, if his property could be 
taken for the satisfaction of a claim upon which he was 
not personally liable. Under the statute of Alabama giv- 
ing a lien for damages upon trespassing stock, it was held 
that the statutory Hen was subordinate to the lien of a 
prior mortgage executed by the owner. The court in Leh- 
man, Durr & Co. v. Farrell, 71 Ala. 458, say: 

“We think the lien the statute gives on the stock doing 
the damage, can only be commensurate with the ownership 
of the person by whose voluntary permission the stock 
runs at large. Ballard was the person sued. * * * The 
lien can only extend to such title and interest as he was 
the owner of.” 

This view is, in our opinion, entirely sound. When this 
action was commenced, plaintiff was, by the terms of his 
mortgage, entitled to the possession of the cattle and its 
right of immediate possession was not impaired by the. 
proceedings against McBride. The judgment is 
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SOVEREIGN CAMP OF THE WOODMEN OF THE WORLD V. 
VACLAV HRuUBY ET AL. 


FILep Ocroser 7, 1903. No. 12,441. 


1. Review: VeERDicT: Evmence. The finding of a jury will be set aside 
when there is not sufficient evidence to support it, as where the 
clear weight of testimony is against the verdict, so that it is 
apparent that it is wrong. 


2. Question of Law. Frequently, the necessary inference from an 
undisputed state of facts is so certain that it is ruled upon as a 
question of law. 


3. Verdict. A verdict of a jury whose finding is based upon con- 
jecture and not on the evidence, can not be permitted to stand. 


EVIDENCE. Record examined, and the verdict of the jury 
held to be unsupported by and against the evidence. 


Error to the district court for Cuming county: Guy T. 
GRAVES, JUDGE. Reversed. 


H.C. Brome and A. H. Burnett, for plaintitf in error. 
Frank Dolezal and Clark OC. McNish, contra. 


Houcoms, J. 


An action was begun in the court below by the plaintiffs, 
. defendants in error here, for the recovery of the amount 
named in a beneficiary certificate issued by the plaintiff in 
error corporation, defendant below, on the.life of Joseph 
Hruby, shortly prior thereto deceased. The beneficiary 
certificate sued upon contained the following provision: 

“Tf the member holding this certificate should die by his 
own hand or act, whether sane or insane, this certificate 
shall be null and void and of no effect, and all moneys 
which shall have been paid and all rights and benefits 
which may have accrued on account of this certificate shall 
be absolutely forfeited without notice or service.” 

In the answer of the defendant association, among other 
things, it was alleged that the said Joseph Hruby did die 
by his own hand, whereby, by the terms of said beneficiary 
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certificate, the same became and was absolutely null and 
void and the plaintiffs could acquire no rights thereunder. 
The reply denied the affirmative matter contained in the 
answer. The cause was tried and submitted to a jury on 
ihe issue thus raised, which returned a verdict for the 
plaintiffs for the amount prayed for in their petition. A 
motion was filed asking for a new trial on the ground that 
the court should have directed, as requested, a verdict for 
the defendant, and because the verdict returned by the jury 
was not supported nor sustained by the evidence. The 
notion being overruled, judgment was entered on the ver- 
dict and the defendant prosecutes error, relying principally 
on the ruling of the court on the motion for a new trial on 
the two different grounds mentioned to secure a reversal of 
the judgment. It may here be said that the deceased J oseph 
Hruby came to his death from a pistol shot, the weapon 
being held in his own hand; and the question for considera- 
tion is narrowed to the proposition, solely, as to whether 
his death was accidental or the result of an intentional tak- 
ing of his life. Ut is earnestly insisted on the part of the 
defendant that, under the evidence, the court should have 
directed a verdict in its favor, and that the verdict returned 
is not sustained by and is contrary to the evidence. The 
decisive question to be determined, and the one to which 
we ave disposed to confine and limit our inquiry and ex- 
amination of the record is with reference to the sufficiency 
of the evidence to sustain the verdict. Joseph Hruby was 
a man thirty years of age, who had resided with his par- 
ents on a farm in Cuming county for a number of years, 
until shortly prior to his death. He was unmarried, ap- 
parently in good health in both body and mind, and, with 
the one exception which will bereafter be noted, it is diffi- 
cult to glean from a careful exalnination of the record any 
reason for the taking of his own life. The beneficiary 
named in the certificate sued on was one Mary Vlach, who, 
it appears, had taken her own life just prior to the death 
of the insured. His next of kin were his father and mother 
who are plaintiffs in this action. The plaintiffs and most 
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of the witnesses were, when classed as to their nationality, 
Bohemians, and some points in the testimony, having pos- 
sibly a material bearing on the issues, are left in some un- 
certainty, attribu‘ able no doubt to the witnesses’ inability 
to understand and speak the English language perfectly. 
In the certificate and the application for it, it was rep- 
resented that Mary Viach was a cousin of the insured. 
From the testimony taken it appears that she was not thus 
related, although her mother and the father of Joseph 
Hruby, deceased, thus speak of the relationship of the two, 
but they can give no intelligent explanation of the kinship 
thus said to exist. It appears that the families of the 
Hrubys and the Vlachs were intimate from their early 
days, and it may be probable that their ancestors were in 
some way related. It appears, however, that there was a 
very warm attachment existing between the deceased and 
Mary Vlach, more nearly resembling that of the marriage 
engagement than of near relationship, although it is denied 
by the parents that any such engagement existed. For 
some months just prior to his death, Joseph Hruby had 
found emp|..ment in South Omaha, where he was work- 
ing. Mary Vlach, it appears, was almost, if not quite, an 
invalid, and had suffered two surgical operations for her 
ailment. A third one, it seems, was regarded as necessary, 
rather than undergo which she took her life. Joseph 
Hruby was informed by telegraph of her death, but not 
of the cause, and immediately went from South Omaha to . 
the home of her parents in Cuming county, where her re- 
mains lay. He arrived at the home of the parents about 
11 o’clock in the forenoon, and remained in the room, 
where the body of the deceased girl lay, almost continu- 
ously until time for the afternoon meal, when, while he was 
alone in the room, a pistol shot was heard, and he was 
found immediately after in a dying condition, with a re- 
volver in his hand, one chamber of which had been emptied. 
Mrs. Vlach, the mother of the deceased girl, testifies that 
after he came he cried a “good deal” and paced up and 
down the room, and that during the afternoon he was walk- 
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ing back and forth in the room where the body lay. The 
mother and Hruby remained in the room, conversed to- 
gether more or less until she left him to prepare the even- 
ing meal. He was, at first, under the impression that the 
girl’s death was from natural causes. When she informed 
him of the true cause of her daughter’s death and showed 
him the self-inflicted wound producing it, he was greatly 
shocked and grieved, and expressed much surprise that she 
should thus end her life. Mrs. Vlach was the last to see 
him before his death, and the first person who saw him 
after the shot was fired which terminated his life. She had 
{eft him but a few minutes before for the purpose of pre- 
paring his supper. She testifies: 

Q. Where was Joseph Hruby the Jast time you saw him 
alive? 

A. He was sitting on my bed joining that of my 
daughter. 

Q. Was that the same room the body of your daughter 
was in? 

A, Same room. 

Q. And that was in that bedroom in the north end of the 
house? 

A. Northeast corner. 

Q. What was he doing the last time you saw him? 

A. Last I saw of him he was in the kitchen, he was 
walking up and down, I went into the pantry and I then 
volunteered to make the supper for him. Well, I was pre- 
paring supper, I heard an alarm, and heard a report of 
some kind, and I ran into the room, and found Hruby 
standing up by the bed, and reeled around and fell face 
down toward the bed; right next to the body of the deceased 
girl. 

. Did he have anything in his hand? 

A. He had a revolver. 

Q. In what hand? 
A 
Q 


ra) 


. In the right hand. 
. Was he standing up when you went into the room? 
A. That is before he reeled, he made a turn, and then 
fell down, and held the revolver in his right hand. 
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Where were you when you heard the revolver shot? 
. In the kitchen. 

Who else was in the kitchen? 

. I was in the kitchen, alone. 

Where was Mrs. Joseph Viach, Jr.? 

She was in the kitchen. 

Where was Miss Barta? 

In the kitchen. 

Who else was there? 

No one else. 

Where was your son Joseph Vlach? 

My son was on the premises. 

. Well, whereabouts on the premises? 

. Well, now, he was in the yard. 

What was the next thing that was done after you 
saw him fall? 

A. Why, I knelt down, and tried to remonstrate with 
him, why he had done the deed, and he simply rolled up his 
eyes, and quite a large amount of blood ran from him, and 
he died instantly afterwards. 

Another witness, a doctor who was called after the death 
of Hruby had occurred, found him where he lay after he 
had fallen to the floor, the revolver lying by the body with 
one chamber discharged, a bullet-hole where the bullet had 
entered the right temple an inch and a half above and 
slightly forward from the lobe of the right ear, and his 
scalp powder burned at the point where the bullet entered. 
No other evidence is in the record more directly to the 
point as to the cause of death than which we have quoted, 
nor is there any conflict or contradiction. All of the other 
testimony buttresses and supports the essential features 
just referred to. If any reason is disclosed for the inten- 
tional taking of his own life by the deceased, Hruby, and 
it seems there must be one to account for his self-destruc- 
tion, if such be the case, it must, we think, be found in the 
very strong attachment existing toward the deceased, 
Mary Vlach, and his grief and affliction because of her 
tragic end. That there was a most intense affection ex- 
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isting between them is clearly disclosed by the whole 
record and, more especially, by a letter written to her by 
him while in South Omaha a short time before her deach, 
which can not well be disregarded in this connection. He 
addresses her in the fondest and most endearing terms; 
tells her how he is progressing in his new work, and of his 
plans and prospects for the future. He speaks of having 
obtained a number of shares in a gold mining company 
that he believes and asserts are very valuable; what his 
yearly income would probably be, and asks if that is not 
pretty good for “us two.” He asks her to keep the informa- 
tion to herself, and offers to transfer his certificates of 
stock to her name and have it sent to her, charging her for 
the second time to say nothing about the matter but to 
keep it between them. It is quite evident, from a perusal 
of the missive, that the same reasons which caused him to 
take out the policy of insurance in her favor prompted the 
offer to turn over to her, and for her benefit, what he be- 
lieved to be a valuable property; and that all of his 
thoughts and actions were with reference to what he might: 
be able to do that would contribute to the happiness of 
her and hiniself. If they were not affianced in name, the 
letter spoken of and his actions furnish the strongest 
possible evidence that they were drawn together by ties 
equally as strong, and that the relationship existed in 
fact, if not in name. With a record of this character, and 
with evidence pointing so strongly to intentional self- 
destruction, and with circumstances and environments 
conducing to such act, judging human nature as expe- 
rience and observation has shown it to be, can it be said 
that the finding of the jury, which is tantamount to a 
declaration that death was the result of an accident, is 
supported by sufficient, or by any competent evidence? 
Can a verdict, which can be accounted for, only, on the 
theory that it is reached by a line of reasoning extending 
into the domain of conjecture and speculation, be upheld 
in the face of a record pointing so unmistakably to but 
one inference as to the cause of death? Is there, and can 
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there be, any rational hypothesis, deducible from the 
record, justifying the inference that the death of the in- 
sured was the result of an accident? The problem thus 
presented, as is often the case, is a delicate and difficult 
one for the reviewing court to solve. A jury, doubtless, of 
sensible and honest men has, by its findings, said that the 
insured did not intentionally take his own life or, correla- 
tively speaking, that his death was the result of an acci- 
dent. We are thus called upon to examine the record and 
‘say whether there is evidence’ sufficient to support the 
finding of the jury; to say whether there is a genuine con- 
troverted question of fact to be determined by the jury, 
or whether the ultimate fact to be determined is so indis- 
putably established as to resolve the controversy into 
questions of law only. If from the evidence as to the 
ultimate fact to be determined—that is, the cause of the 
death of the deceased—it may be said, when such evidence 
is weighed and considered according to the legal rules 
which must always be applied, that the inference that 
death was the result of an accident has competent sub- 
stantial evidence for its support, or that the evidence does 
not establish to a reasonable certainty that the mortal 
wound was intentionally self-inflicted, then, the findings 
can not, aS we interpret the law, be rightfully disturbed. 
If, on the other hand, but one rational inference can be 
drawn as to the ultimate fact or facts which are to bé de- 
duced from the undisputed evidence, and that is the in- 
ference of the intentional taking by the deceased of his 
own life, then, the verdict can not be upheld because not 
supported by any competent evidence. It is the settled 
rule, in this court, that the finding of a jury will be set 
aside when there is not sufficient evidence to support it, 
as where the clear weight of testimony is against the ver- 
dict, so that it is apparent that it is wrong. Anheuser- 
Busch Brewing Ass'n v. Murray, 47 Neb. 627; Fisk v. 
State, 9 Neb. 62; Mathews v. State, 19 Neb. 330; Brown 
v. Smith, 26 Neb. 376; State Bank v. Smith, 29 Neb. 434; 
Conway v. St. Joseph Iron Co., 33 Neb. 454; Woodriver 
Bank v. Dodge, 36 Neb. 708. 
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There is no substantial conflict in the evidence in the 
case at bar. All of the evidential facts are practically 
undisputed. How the insured came to his death is the 
ultimate fact which is to be determined from the undis- 
puted facts thus appearing in the record. It is often the 
case that the necessary inference from an undisputed 
state of facts is so certain that it may well be, and is, 
ruled upon as a question of law. The authorities are all 
agreed on this proposition. The difficulty lies in the ap- 
plication of the rule. If under the evidence the death of 
the insured may be attributed to either an accident or to 
suicide, the law would presume that it was the former, 
and not the latter. Burnham v. Interstate Casualty Co., 
117 Mich. 142. The principle underlying the rule results 
from the experience of humanity, which teaches us that 
the love of life is usually strong in the minds of all and 
is, ordinarily, sufficient to deter a person from self-de- 
struction. Whether, however, the cause of death is the 
result of an accident, or of intentional acts, is an inference 
which must be reasonably deducible from the evidence, 
and can not rest upon mere conjecture or speculation. A 
verdict of a jury whose finding is based upon conjecture, 
and not on the evidence, can not be permitted to stand. 
Leisenberg v. State, 60 Neb. 628. It is argued in brief of 
defendant in error and suggested as a theory, that the 
death of the insured may properiy be inferred, from the 
evidence, to be the result of an accident, as found by the 
jury. It is said that he carried a revolver in his hip 
pocket; that he was tired from traveling and, in lying 
down to rest, found it inconvenient to have it remain in 
his pocket, and that in removing it, by some inexplicable 
means, he accidently discharged it, with fatal results. 
There is an utter lack of evidence that the deceased had 
lain down. The évidence is conclusive that the only im- 
print on the bed in the room where the body of the de- 
ceased girl lay, was that of a person sitting on it, other- 
wise it was, as expressed by the witnesses, “made up.” 
The mother testifies that Hruby sat on the bed during the 
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afternoon, while talking with her. The bed was about 
three feet from the improvised bier where the remains of 
the girl lay. Hruby was standing between the two, and 
near to the body of the girl, when he was discovered by the 
mother after the shot was fired, in a standing position and 
reeling as he fell to the floor. When he fell, he lay along- 
side of the bier, on his back, with his head toward the 
feet of the dead body. That is, he must have been stand- 
ing near the head of the bier, and fell toward the foot 
of it. There is a total lack of evidence indicating a re 
moval of the weapon from his pocket for any ordinary 
purpose, or tending to warrant the inference that he was 
handling it for other reasons than to use it as an instru- 
ment of self-destruction. No circumstance can be pointed 
out, consistent with a use of the weapon for some explain- 
2ble purpose, from which accidental shooting probably 
vosulted. To indulge in such an inference is to engage in 
fanciful conjecture and spectral speculation. The basis 
of such a conclusion is not to be found in the evidence 
hut altogether outside of it. It is to guess, to surmise, to 
conjure and to conjecture. While the burden of proof 
is on the defendant to establish its defense of alleged sui- 
cide by a preponderance of the evidence, as is required in 
all civil actions, it is not required to, by its evidence, dem- 
onstrate to a mathematical certainty that the deceased 
intentionally took his own life. This is asking more than 
the law demands. It is quite true as is argued by coun- 
sel, that the deceased was in good health, in the prime of 
life, dutiful to his parents, with pleasant surroundings 
and bright prospects for the future. We think it clear, 
however, from an examination of the record, that, not- 
‘withstanding all these, there is but one rational explana- 
tion for the act, and that the evidence pointing to suicide 
overcomes all that may properly be inferred from these 
conceded facts. It is within the range of human possi- 
bilities that his death was accidental, but it is not at all 
probable, nor is there, in our judgment, evidence in the 
record from which it may properly be inferred. Hruby 


14 NEBRASKA REPORTS. [Vou. 70 


Sovereign Camp of the Woodmen of the World v. Hruby. 


was at the time manifestly greatly grieved; he was suffer- 
ing keenly because of the tragic death of one to whom he 
was most warmly attached and who occupied a place in 
his affections second to none other. His future and hers 
he regarded as being linked together by indissoluble ties. 
He was advised, immediately, of her death, and went at 
once to where her remains lay. He was under the im- 
pression that she had died from natural causes until 
sometime. during the afternoon, when he was informed 
by the girl’s mother ‘as to the cause of her death, and 
shown the self-inflicted wound producing it. This could 
not have been other than a great shock to his already per- 
turbed state of mind. He was alone only for a few mo- 
ments, while the mother of the girl went into an adjoining 
room to prepare the evening meal. He carried a revolver 
in his hip pocket. He was in the room wherein lay the 
body of the deceased, Mary Vlach. A pistol shot was 
heard, and the mother of the girl rushed to the room. 
She found Hruby, while yet in a standing position, by the 
side of the dead body, reeling as if about to fall, with a 
smoking pistol in his right hand, and a mortal wound in 
his right temple. He fell to the floor, and was asked why 
he did the deed, but, without replying or uttering a word, 
soon expired. As to the cause of his death, under such 
circumstznces, there can, in our view of the record, be 
but one rational answer given: . 
“The jury could not have said, as men, that the circum- 
stances did not show suicide so as to leave no reasonable 
probability to the contrary; therefore it was not permis- 
sible for them to say it, as jurors, and have that stand as 
a verity in the case. The court should have granted the 
motion to direct the verdict, and, failing in that, should 
have set the verdict aside and granted a new trial.” 
Agen v. Metropolitan Life Ins. Co., 105 Wis. 217. 
“There was no evidence whatever to indicate * * * 
that his death was accidental. The only rational or, in- 
deed, conceivable explanation is that the deceased had 
committed suicide; any other conclusion would outrage 
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all reason. Had the jury found otherwise, its findings 
would have been set aside as being against evidence.” 
Sovereign Camp of the Woodmen of the World v. Thie- 
baud, 69 Pac. (Kan.) 348. 

Our attention is also called to another alleged error 
relating to an instruction given by the court to the jury, 
which in view of the. conclusion already reached will not 
now be considered. For the errors complained of and dis- 
cussed herein, the judgment of the trial court is reversed 
and the cause remanded. 


REVERSED. 


WARDER, BUSHNELL & GLESSNER COMPANY V. a 
MYERS ET AL. 


Freep Octoser 7, 1908. No. 13,121. 


1. Answer: SurFricrency. Answer examined, and held to state a de 
fense to the cause of action set forth in the petition. 


2. Action for Money Had and Received. Where money is paid on a 
contract the consideration of which has wholly failed, a recovery 
may be had.as for money had and received. 


3. Principal and Agent: Contract: RatiricaTion. One is not per- 
mitted to ratify an unauthorized act in so far as it operates to 
his advantage and repudiate it in so far as it imposes burdens. 
If one avail himself of the fruits of an act, he thereby charges 
himself with the burden of all the instrumentalities employed by 
the agent to effect his purpose. Osborn Co. v. Jordan, 52 Neb. 
465. 


4. Instructions. Instructions examined, and the giving of the same 
held without prejudicial error. 


5. Findings: Evipence. Where disputed questions of fact are de- 
termined by a jury on fairly conflicting evidence, its findings 
thereon become conclusive. 


6. Rulings. Rulings of the trial court on the admission and rejection 
of evidence held to be without prejudicial error. 


Error to the district court for Webster county: Ep L. 
ADAMS, JupGE. Affirmed. 
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George R. Chaney, for plaintiff in error. 
E. U. Overman, contra. 


Hocoms, J. 


The plaintiff in error, also plaintiff below, began an 
ordinary action against the defendants for the recovery 
of the amount due upon a promissory note alleged to have 
been executed and delivered by them. As a defense, it 
was pleaded in the answer that the note was given in 
part payment for a harvesting machine purchased prior 
thereto from the plaintiff upon a contract of warranty 
which had wholly failed; that the note was given upon 
the express contract of the plaintiff that the machine, 
which, it is alleged, was wholly disabled for harvesting 
purposes, would be by it repaired and put into condition 
to do the ordinary work of a harvesting machine of like 
kind, without expense to the defendant, and in case the 
machine did not do such work, plaintiff would take it 
back and surrender to the defendant the note so executed 
and delivered as aforesaid; that the plaintiff had wholly 
failed to perform its part of the contract and put the 
machine in working order, and that, because thereof, the 
defendant has been wholly unable to use the machine for 
cutting and binding grain, and that the consideration for 
which the note was given had wholly failed. The reply 
denied the allegations of affirmative matter alleged as a 
defense to the plaintiff’s cause of action. This is the 
second appearance of the case in this court. The unre- 
ported opinion, dealing with the case on first appeal, is 
found under the same title as here given. 2 Neb. (Unof.) 
507. The judgment of the lower court was there reversed 
and the cause remanded, for errors. in the admission of 
evidence in support of allegations of damages which, it 
was held, were too remote, and could not properly be re- 
covered for a breach of the contract pleaded in the an- 
swer. The cause was remanded for the purpose of trying 
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the issue raised by the interposition of the defense of 
which we have made mention. The law of the case is, in 
many respects, settled by the former opinion, and requires 
no further or extended consideration at this time. The 
issues tendered by the pleadings were largely those of 
fact to be submitted and determined by the jury as such. 
Although the pleadings were construed in the former 
opinion and held to be sufficient to support a judgment 
in favor of either party, it is yet urged by counsel for 
plaintiff in error that the answer does not state a good 
defense. This is upon the ground that, according to the 
allegations in the answer, if the machine was not made 
to do good work, tt should be taken back by plaintiff and 
defendant’s note surrendered; yet it is nowhere alleged 
that any notice was given to the plaintiff, or demand made 
for a return of the note, nor was there an offer to return 
the machine and rescind the contract. The allegation as 
to the notice and rescission of the contract is not, we 
think, essential in order to tender a valid defense, as- 
suming the agreement to be as pleaded in the answer. 
The plaintiff undertook affirmatively, under the agree- 
ment, to repair the machine and put it in good working 
order, or to take it back and return the defendant's note. 
This it failed to do and, until it had complied with the 
terms of the agreement, it had no cause of action on the 
uote, the consideration of which, because of its neglect 
und refusal to put the machine in good working order, had, 
by reason thereof, failed. It was not a question of rescis- 
sion of contract, but of comphance with its terms on the 
part of the plaintiff, in order to entitle it to a recovery 
on the note sued on. The machine, which before had been 
purchased by the defendant, had, it was claimed by him, 
wholly failed to comply with the warranty, and was 
wholly disabled. To adjust the matter and bring about a 
settlement of the original contract of purchase, the old con- 
tvact was superseded by the new, and by the terms of the 
latter agreement, as the principal consideration for the 
note, the machine was to be repaired so as to do the ord- 
D 
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inary work of its kind. It was, in the language of the 
answer, wholly disabled for harvesting purposes, and the’ 
note was given on the express consideration that the plain- 
uiff would repair it and put it in condition to do ordinary 
work of a grain harvesting machine of like kind, without 
expense to the defendant, and that, in case it did not do 
such work, plaintiff would take it back and surrender the 
defendant’s note, which it had wholly failed and neglected 
to do. If the allegations be accepted as true, then the 
plaintiff, by its default, forfeited its right to recover the 
amount due on the note because of a failure of considera- 
tion. Under the pleadings, it was not incumbent on the 
defendant to return the machine or to give notice of the 
rescission of the contract. It was the duty of the plaintiff, 
before a recovery could be had on the note, to repair the 
machine so that it would do the work ordinarily done by 
machines of its kind. 

It is also alleged in the answer that, at the time of giving 
the note sued on, and for the same consideration, and none 
other, another note was given for $380, due and payable be- 
fore it appeared that the consideration for the contract 
had failed, which note was paid at its maturity, with in- 
terest, and a judgment was prayed against the plaintiff 
for the amount which had thus been paid under, and in 
pursuance of, the contract, and before it was known that 
its consideration had failed. Judgment went against the 
plaintiff for the sum thus prayed for. It is contended that 
the allegations in the answer are insufficient to support 
such a judgment. All the facts essential to show a right 
of recovery for money paid when the consideration therefor 
had failed are, we think, disclosed by the answer, and that 
it is, as was indirectly held in the first opinion, sufficient 
to support a money judgment for the amount so paid, 
should the jury find the issues in defendant’s favor. The 
note was alleged to have been given for no other considera- | 
tion than plaintiff’s promise and agreement to repair the 
machine, and was paid before it was known that the con- 
sideration for the contract had failed, or would fail. It 
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can not be doubted the law is that a party who agrees to 
perform an act, and fails to keep his agreement, must pay 
compensation for all injuries that naturally and proxi- 
mately result from the breach. So far as the present case 
is concerned, under the pleadings and the evidence as found 
by the jury, it is established as a verity that there is no 
other consideration for the $30 note given by the defendant. 
than the agreement of the plaintiff to repair the machine, 
which it had wholly failed and neglected to do. The failure 
to perform that agreement operated as a failure of consid- 
eration for the money so paid. In such a case where one 
party has received money from another on a consideration 
which has failed, or where money has been paid which in 
equity and good conscience ought to be refunded, the party 
entitled thereto: ordinarily is entitled to recover the money 
so paid, and interest from the time of payment, as and for 
money had and received. The pleadings complained of, 
and the evidence in support thereof, we regard as sufficient 
to support a recovery in favor of the defendant for the 
money paid on the note before the failure of consideration 
for such payment became apparent. 

Much of the controversy is with respect to the authority 
of the agent of the plaintiff to make the agreement relied 
on as a defense. It is contended by the plaintiff that the 
agent was wholly without authority to bind it by such a 
contract, and that his authority was limited to that of 
collecting the notes given in the first instance for the ma- 
chine, which, it is alleged, under the contract last entered 
into was to be.repaired and put in working condition. 
Complaint is made of the court’s instructions touching the 
question; its rulings on the admission of evidence relating 
to the same; and its refusal, at the close of the trial, to. 
permit the plaintiff to amend its reply by alleging specif- 
ically want of authority on the part of the agent to make 
such an agreement. This question may, we think, be prop- 
erly disposed of by calling attention to the fact that the 
plaintiff by taking and accepting the notes procured by its 
agent, and attempting to enforce their collection, would 
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not be permitted, on the one hand, to enforce that part of 
‘the agreement which was beneficial to it, and, at the same 
time, repudiate the authority of the agent as to that part 
which carried with ita duty and a burden. The acts of its 
agent must be accepted and ratified as a whole or repu- 
diated in the same way. Osborn Co. v. Jordan, 52 Neb. 465. 
One will not be permitted to adopt that part of a contract, 
made by his agent, without antecedent authovity, which 
is beneficial, and repudiate the remainder. He must either 
adopt the whole or none. Martin v. Humphrey, 58 Neb. 
414. Not only is there evidence that the plaintiff at the 
time was advised of the nature of the agreement made by 
its agent, but since that time the evidence is conclusive on 
the point that it had accepted and ratified the acts of its 
agent, and based its right to recover from the defendant on 
the contract entered into by him. On the principle of the 
authorities cited, when attempting to enforce in one par- 
ticular the contract made by its agent, it is clearly estopped 
from, at the same time, asserting want of authority on the 
part of such agent to enter into that part of the agreement 
which it regards as to its interest to disavow. 

Some of the instructions given the jury are excepted to. 
An examination of these several instructions leads to the 
conclusion that they are as favorable to the plaintiff or 
more so, than it was entitled to ask. 

The prime question at issue was one of fact as to whether 
the agreement was made between defendant and plaintiff’s 
agent at the time of giving the notes sued on, and in the 
manner as alleged in the answer, and whether the plaintiff 
had neglected and refused to comply with those provisions 
which it was obligatory upon it to perform. This question 
was fairly submitted to the jurv upon evidence more or less 
conflicting, and its findings thereon adverse to the plain- 
tiff, under the well established rule in this jurisdiction, 
have become conclusive. 

The plaintiff offered in evidence the original printed 
warranty given at the time the machine was first sold to 
the defendant. On objection, the evidence was excluded, 
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and error is sought to be predicated on the court’s ruling 
thereon. The old contract having been superseded by the 
new one, the evidence was not pertinent to the issues pre- 
sented by the pleadings. This was-made manifest in the 
former opinion. It is agreed by all that the machine was 
warranted, when first sold, and the defense to the note 
sued on was predicated on the proposition that, because of 
the failure of the harvester to comply with the warranty 
and of its being at that time wholly disabled to perform the 
work for which it was constructed, the parties, in order to 
effect a settlement of the matter, executed the two notes 
mentioned in the pleadings, and delivered them to the 
plaintiff, for the consideration and upon the express agree- 
ment that the machine should be repaired by the plaintiff, 
without expense to defendant, and put in ordinary work- 
able condition, and, if not, the machine was to be taken 
back and the notes surrendered. Its neglect and refusal 
to perform this part of the agreement, thus entered into, 
when established by the evidence, would, it would seem, 
result in a failure of consideration for the giving of the 
notes, and the defense would be complete, irrespective of 
the question of the terms of the original contract of sale 
and the accompanying printed warranty offered in evi- 
dance. We find no prejudicial error in the record. The 
judgment of the district court is therefore 


AFFIRMED. 


S. Knupson, SHERIFF, V. JULIA M. PARKER ET AL, 
Fimep Ocrosper 7, 1903. No. 12,115. 


Review: Estoprer. A party who objects to evidence and causes it to 
be excluded can not obtain a reversal of the judgment as un- 
supported for want of the evidence so excluded. 


Error to the district court for Phelps county: Ep I. 
ApAMS, JupGE. Former judgment of reversal vacated and 
judgment of district court affirmed. 
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SEDGEWICK, J. 


At the former hearing the judgment of the lower court 
was reversed for the reason, as stated in the opinion (3 
Neb. (Unof.) 481), that “the record fails to disclose any 
evidence showing the bona fides of Parker’s claim.” Upon 
this rehearing, it was pointed out that the plaintiff upon 
the trial below offered to prove that the notes and mort- 
gage under which he claimed were given for money loaned 
by the plaintiff to Snow Brothers, who executed the mort- 
gage, and upon the objection of the defendant this evidence 
was excluded by the court. It appears from the record 
that the plaintiff in his direct evidence proved the execu- 
tion and delivery of the notes and mortgage, and that im- 
mediately upon their execution he took possession of the 
property mortgaged. The defendant then proved the at- 
tachments of the Symms Grocery Company and the United 
States National Bank against Snow Brothers, and the 
delivery of the writs to the defendant, as sheriff, for execu- 
tion, and his levy upon the property in question. It was 
also shown that there was due to the bank on its claim 
against Snow Brothers the sum of $2,407.55 and interest, 
and to Symms Grocery Company $1,318.48 and interest. 
In rebuttal the plaintiff produced a witness and pro- 
pounded questions in regard to the consideration for the 
notes and mortgage, which was objected to on the ground 
that it was not proper rebutting testimony, and the ob- 
jection sustained, to which plaintiff excepted. The plain- 
tiff then offered to prove by the witness that Snow Broth- 
ers in making the mortgage to the plaintiff “had no inten- 
tion of cheating or defrauding their creditors” and “that 
the notes secured by the chattel mortgage given by Snow 
Brothers to Mr. Parker (the plaintiff) were given for 
money borrowed by them from the said Parker.” This evi- 
dence was objected to on the ground that it was not proper 
rebutting testimony; the objection was sustained, and the 
evidence excluded. The defendant, who is now the plain- 
tiff in ervor, in his brief says, “we, therefore, must admit 
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that plaintiffs made a prima facie case by their evidence 
in chief.” It would seem that there is just ground for this 
admission, and it follows that the objection to evidence 
offered as not proper in rebuttal was not well taken, so 
that the plaintiff in error is in the position of asking for a 
reversal of the judgment of the trial court for the want of 
evidence which he himself caused to be excluded. He com- 
plains that the most important question in the case has 
not been tried, and that in the interests of justice the judg- 
ment ought to be reversed, so that the question of the good 
faith of the mortgage can be investigated. It is, of course, 
conceded that the proper time for this investigation was 
upon the trial already had. The plaintiff below sought to 
have this investigation in that trial, and the defendant be- 
low, who is now complaining of this judgment, prevented 
that investigation. By his conduct upon the trial he has 
committed himself to the position that a just determina- - 
tion of the case did not require the investigation of the 
consideration for these notes, and he clearly can not now 
change that position and insist that the parties be put to 
the expense and annoyance of another trial to investigate 
that question. Bigelow, Estoppel (8d ed.), 601. 

It is insisted that the offer of proof was not broad 
enough and that if the matters offered had been proved the 
evidence would still be insufficient to support the verdict. 
But no proof of good faith of the parties in executing and 
receiving the notes and mortgage in question could be 
satisfactory or sufficient without showing the considera- 
tion, and this evidence, having been properly offered and ~ 
refused, such ruling in effect excluded all evidence of 
good faith in the transaction. This is particularly so 
when evidence that the mortgagors had no intention of 
cheating or defrauding their creditors was also offered 
and excluded. This would seem to exclude all investiga- 
tion of the question of fraud in the execution of the se- 
curities. 

It is insisted that there are other errors in the record 
which require a reversal of the judgment. There is in the 
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original brief a considerable discussion of the force of the 
evidence in showing fraud in the transaction as bearing 
upon the contention of the plaintiff in error that the ver- 
dict is not supported by the evidence, but in answer to this 
argument it is sufficient to say that if it had been shown 
that the notes and mortgage were executed to the plaintiff 
for full consideration paid therefor, and withont any in- 
tention on the part of Snow Brothers to defraud their 
creditors, the whole evidence in the record would not have 
been insufficient to support the verdict. 

Eight of the instructions to the jury are, in a general 
way, challenged as erroneous, and error is assigned upon 
the refusal of several requested instructions, but we do 
not find any error of the court in these rulings. 

Other points discussed in the brief are not raised by the 
petition in error. Rulings of the court which are men- 
tioned in the brief as ervoneous are not shown to be so; 
no reasons are given for some of the objections urged, and 
we do not find any error requiring a reversal of the case. 

The judgment entered upon the former hearing is va- 
cated and the judgment of the district court is 


AFFIRMED. 


WooDMEN ACCIDENT ASSOCIATION VY. HELEN HAMILTON.* 


Firep Octoser 7, 1903. No. 12,149. 

1. Accident Insurance: PLEADING: DeEMuRRER. An allegation of settle- 
ment of all claims which a certificate holder in an accident asso- 
ciation “had or might have’ against the associalion, which makes 
no express reference to the beneficiary, nor to future accruing 
claims, will be held, on demurrer by the beneficiary who is suing 
for indemnity for the subsequent death from the same accident 
of the certificate holder, to refer only to the then accrued claims 
for disability, and not to the subsequent death of the insured, 
and to state no defense to the death claim beyond the amount 
of the payment alleged. 


* Rehearing denied. See opinion, p. 3u, post. 
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2. Evidence. Evidence held to suport verdict that death resulted 
from accident as claimed. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Affirmed. 


Adolphus R. Talbot and Thomas 8S. Alien, for plaintiff 
in error. 


Abraham Lincoln Beardsley and Addison Miller Good- 
ing, contra, 


Hastings, C. 


In this action on a certificate of accident insurance 
issued by the Woodmen Accident Association to the late 
Dr. Hamilton, of Coleridge, Nebraska, two grounds for the 
reversal of a judgment in favor of the plaintiff below are 
alleged in this court. One, that the court below erred in 
sustaining a demurrer to paragraphs five and six of the — 
association’s amended answer, and the other, that the evi- 
dence is not sufficient to support the verdict. 

Paragraphs five and six, to which demurrer was sus- 
. tained, are as follows: 

“Fifth. Further answering, this defendant alleges that 
said Augustus Hamilton, while said certificate of insur- 
ance was in full force and effect, and on the 26th day of 
March, 1900, received an accidental injury within the pro- 
visions and terms of said certificate sued on; that in the 
due course of time and in accordance with the provisions 
and terms of said certificate, said Augustus Hamilton 
presented to this defendant his proofs of injury in support 
of his claim for damages, covering the injury which oc- 
curred to him on said date; that in said claim and proof 
for said injury, said Augustus Hamilton claimed a greater 
sum than $37.50, and the defendant denied such liability 
but claimed that he, the said Augustus Hamilton, was 
cntitled to a less sum on account of said injury, but as a 
full and complete settlement and satisfaction of ¢ any and 
ll claims or demands which he, the said Augustus Hamil- 
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ton, had, or might have, against the defendant on account 
of said injury received by him on the 26th day of March, 
1900, the said defendant paid said Augustus Hamilton on 
the 22d day of May, 1900, the sum of $37.50, which said 
sum said Augustus Hamilton received in full satisfaction 
and accord, and in full settlement of all claims he had, or 
might have, against said defendant on account of said in- 
jury ; that any and all claims that could lawfully be urged 
against this defendant association by Augustus Hamilton, 
deceased, or any other person, was then and there by said 
payment of said money and the giving of the receipt there- 
for fully liquidated, settled and paid, and that any and all 
liability of this defendant association on account of said 
injury received by said Augustus Hamilton on the 26th 
day of March, 1900, or the resulting consequences thereof, 
was fully settled, adjusted and paid by the payment to 
said Augustus Hamilton of said $37.50 as aforesaid. 

“Sixth. Further answering, this defendant says that 
said Augustus Hamilton received no injury from acci- 
dental means within the terms of said policy of insurance 
from and after the date of March 26, 1900, to the time and 
date of his death, and that the plaintiff herein, being the 
beneficiary named in the said certificate sued on, ought not 
to recover herein because the injury complained of, which 
occurred to Augustus Hamilton, deceased, on the 26th day 
of March, 1900, was fully settled for, and all damage there- 
under paid by this defendant to said Augustus Hamilton 
in his lifetime, which said settlement was made with the 
full and complete understanding and. knowledge between 
the parties thereto that said settlement and payment, as 
aforesaid, included and covered every and all claims that 
were, or might be urged, against the defendant society, on 
account of the accidental injury received by said Augustus 
Hamilton on said 26th day of March, 1900. Defendant 
further alleges that the settlement and payment to said 
Augustus Hamilton by the defendant, as aforesaid, for the 
injury received by him on March 26, 1900, has never been 
changed or modified in any respect.” 
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At the trial, the jury were instructed to disregard these 
paragraphs, and the sustaining of the demurrer and the 
refusal to submit the issues sought to be set up in them, 
ave urged as grounds for reversing the judgment. 

It will be remembered that the claim of plaintiff is by 
reason of the death of the insured. The allegations of 
paragraph five are that the insured presented to defendant 
proof of injury in support of a claim for damages, claim- 
ing a greater sum than $37.50; that defendant denied 
liability to that amount but paid him, “as a full and com- 
plete settlement and satisfaction of any and all claims” on 
account of the injury, on May 22, 1900, the $37.50: that 
the insured received it “in full settlement of all claims he 
bad, or might have, against defendant on account of the 
said injury.” 

It is alleged, evidently as a mere legal conclusion from 
this, that all claims which could be urged against defend- 
ant by any other person, on account of this injury, were by 
the payment of this money, and the giving of a receipt for 
it, fully settled, and the liability of the defendant associa- 
tion, on account of the accident, adjusted and paid. 

The sixth paragraph says that the doctor received no 
accidental injury after the settlement, and that plaintiff 
should not recover, because the injury of March 26 was 
fully settled for, and that this settlement “included and 
covered every and all claims that were, or might be, urged 
against the defendant society on account of the accidental 
injury received by said Augustus Hamilton on said 26th 
day of March.” It is also alleged that the settlement had 
never been modified. 

It will be observed that these allegations, in terms, refer 
only and solely to injuries received by and damages aceru- 
ing to Dr. Hamilton. It will be observed, too, that the 
language does not in express terms refer to any future 
damage or injury that might result from the accident. It 
is true that it mentions, as above shown, “every and all 
claims that might be urged” against the defendant on ac- 
count of the accident, but the allegation does not relate to 


28 NEBRASKA REPORTS. [Vou. 70 


Woodmen Accident Ass’n y. Hamilton. 


the terms of the settlement but is merely as to its effect, 
and does not necessarily refer to anything but claims that 
might have been urged at that time. It does not indicate 
that there was any agreement or intention on the part of 
either the insured or the defendant to surrender the con- 
tract, or to give up future accruing rights under it. If the 
language of these allegations is construed, as it should be, 
most strongly against the pleader, all of these allegations 
must be hel. to have relation to damages at the time of the 
settlement already effected, and which the contract pro- 
vides should be paid and should be deducted from the 
$2,000 payable in case of death, if death should afterwards, 
within the stipulated time, result from the accident. A 
receipt drawn in the terms of these allegations and con- 
taining no more specific reference than they do to the con- 
tingency of the doctor's death would not, of itself and in 
the absence of attending circumstances, be held to cover 
damages in the future from his resulting death. 

It is probably true that plaintiff and her counsel were 
at the time claiming, as they do now, that a vested right 
accrued to her, at once, at the time of the accident, which 
could not be settled for between the defendant and her 
husband without her assent, and it seems that the action 
of the trial court was based upon such supposition; but 
it does not matter upon what basis the trial court acted, 
if its action was right. In our opinion, if the defendant in 
this case really had the defense, which was held good in 
Wood v. Mussachusetts Mutual Accident Ass’n, 174 Mass. 
217, 54 N. E. 541, it should have set out that defense in 
plain terms; that is, defendant should have alleged dis- 
tinetly that the $37.50 paid to Dr. Hamilton, on account of 
this injury, was paid not merely on account of the loss 
and suffering then already accrued to him, but was paid, 
also, on account of the relinquinshment and the surrender 
of all right and claim for any damage or injury which 
might thereafter accrue to him, or to the beneficiary, by 
reason of the accident. It would be by a very liberal con- 
struction of these allegations, that their language could be 
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held to cover and include in the settlement indemnity to 
the beneficiary for the doctor’s death. The trial court was 
not bound to extend any such liberal construction. The 
allegations might be entirely true, and leave the whole 
matter of the liability to the beneficiary entirely un- 
touched. 

There is very little doubt that the facts are set out as 
fully and as favorably for the defense as the truth would 
_ admit, but we are of the opinion that the trial court was 
right in holding that they did not disclose a defense. 
Whether such holding was based on the insufficiency of 
the allegations themselves, or on the supposition that after 
the accident the beneficiary had a vested interest in the 
policy, does not seem material, Nor does it seem to be 
necessary to decide the latter question in the absence of a 
distinct allegation that the matter of the future liability 
to the beneficiary was distinctly included and covered by 
the terms of the settlement agreement. There scems no 
doubt that the fair interpretation of the language of these 
allegations is that the settlement of claims “which were, 
or night be, urged against the defendant,” had reference 
solely to claims then existing, or which might have been 
urged on account of facts which had already transpired. 
A settlement, to do away with defendant’s liability after 
an accident had already occurred, should be much more 
explicit. 

The other question, as to the sufficiency of the evidence 
to sustain the verdict, is given very little attention by 
plaintiff in error and seems hardly to have merited more. 
It is true that the death of the insured on June 10 was the 
result of a complication of diseases, but the evidence tends 
very strongly to indicate that they resulted from a violent 
injury to his liver, which came from the runaway accident 
of March 26. We do not feel disposed to disturb the find- 
ing of the jury in reference to this matter. 

It is recommended that the judgment of the district 
court be affirmed. 


KIRKPATRICK, C., concurs, 


30 NEBRASKA REPORTS. [Vou. 70 


Woodmen Accident Ass’n v. Ilamilton, 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion, overruling a motion for rehearing, 
was filed January 6, 1904: 


1. Review. Unless there is material error in the record brought to 
this court for review, the judgment of the trial court will be 
affirmed regardless of the theory upon which it was defended. 


2. Mutual Benefit Association: CHANGE orf BENEFICIARY. In this state, 
by express statute, members of mutual benefit associations have 
the right, at any time, with the consent of the association, to 
substitute one beneficiary for another. 


INTEREST OF BENEFICIARY. A certificate issued by such an 
association providing for the payment of indemnity in case of 
accidental death, gives to the beneficiary named therein a vested 
interest, not when tne accident happens, but when death occurs 
in consequence of the accident. 


SULLIVAN, C. J. 


This is a motion for a rehearing. 

The contention that the decision in favor of defendant in 
error ought not to stand because her counsel failed to point 
out the true reason for affirming the judgment, is entirely 
without merit and must be rejected. Unless there is ma- 
terial error in the record of the trial court, its judgment, 
upon whatever theory it may have been defended, will be 
affirmed. 

The second ground of the motion is that the decision is 
wrong because it is grounded upon the assumption that 
Mrs. Hamilton, the beneficiary named in the certificate, 
had a vested interest therein from the time of the accident 
which resulted in her husband’s death. Evidently, counsel 
have not carefully read the opinion of Commissioner H.asr- 
tngs. In this state, by express statute, members of mutual 

‘benefit associations have the right at any time, with the 
consent of the association, to substitute one beneficiary for 
another. Until the death of the certificate-holder, the bene- 


Vou. 70] SEPTEMBER TERM, 1908. 31. 


Tannyhill y. Pepperl. 


ficiary has no vested interest—nothing but a mere expect- 
ancy. This view of the matter is sustained by the case of 
Fisher v. Donovan, 57 Neb. 361, which is, we believe, in 
accord with the whole current of authority. Burkheiser v. 
Mutual Accident Ass’n, 61 Fed. 816, is cited by counsel 
for defendant in error in support of the contention that the 
interest of the beneficiary becomes vested when the acci- 
dent occurs, which results in the death of the certificate- 
holder, but, as we understand that case, it goes only to the 
extent of holding that, under the terms of the contract 
there considered, the liability of the company had relation 
to the time of the accident, and that subsequent loss of 
membership was therefore no defense. The court did not 
say, or even intimate, that the occurrence of the accident 
operated to deprive the certificate-holder of the right to 
designate another beneficiary. And the logic of the opin- 
ion leads to no such conclusion. 

We adhere to the judgment of affirmance, not because 
Mrs. Hamilton had a vested interest from the time of the 
accident, but because her contingent interest was not in- 
tended to be, and was not, in fact covered by the contract 
pleaded as a defense. ' 

MOTION OVERRULED. 


SAMUEL A, TANNYHILL, APPELLEE, V. LoUIS PEPPERL, 
APPELLANT. 


FILED OctoBER 7, 1903. No. 12,977. 


1. Deed as Mortgage. Where a deed, absolute in form, is given to 
secure payments of an indebtedness existing between the grantor 
and grantee therein, and the relation of debtor and creditor con- 
tinues after the execution of the conveyance, the deed should be 
treated as a mortgage. 


9. Evidence. Evidence examined, and held sufficient to sustain the 
. judgment of the trial court. 


Appeat from the district court for Pawnee county: 
CHar.Les B. Lerron, JupGe. Affirmed. 
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Harry C. Lindsay and John B. Raper, for appellant. 


Story & Story, Henry Matters and Joseph Wurzburg. 
contra, 


OLDHAM, C. 


The plaintiff in this cause of action, Samuel A. Tanny- 
hill, held possession of a valuable tract of land in Pawnee 
county, Nebraska, under a contract of purchase. The con- 
tract provided for payments in instalments, and that, when 
all instalments were paid, a warranty deed should be ex- 
ecuted to the holder or his assignees by the owner of the 
land. It appears that in making different payments on 
this contract, plaintiff had become indebted to numerous 
creditors who had either loaned hii money or signed his 
notes, as sureties, and that, to secure one of these creditors, 
he had assigned his contract for the purchase of the land; 
that he applied to the agent of a loan company for a loan 
of money on the lands, sufficient to pay the remainder due 
on the contract and a portion of his general indebtedness ; 
that he was informed that such loan could be procured as 
soon as title to the land was perfected; that the defendant 
in this cause of action, Louis. Pepperl, was one of the credi- 
tors to whom he was indebted, in che sum of about $1,100, 
for money loaned and notes secured; that the plaintiff 
thereupon proposed to defendant that, if the defendant 
would advance sufficient money to pay the other indebted- 
ness of plaintiff, he would redeem his contract and assigu 
the same to defendant, and that they would procure a loan 
on the lands sufficient to pay the remainder due on the con- 
tract and the indebtedness of plaintiff to the other credi- 
tors, and that the deed should be made to defendant, who 
could immediately take possession of the lands, collect the 
rents thereon, and contro] the same, until the full amount 
of plaintiff’s indebtedness was discharged ; that, in further- 
ance of this understanding and agreement, the defendant 
advanced sufficient money to pay plaintifi’s outstanding 
indebtedness, and plaintiff assigned the contract to defend- 
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ant, who paid the remainder due thereon, and received a 
deed to the premises; that a loan in defendant’s name was 
negotiated on the premises for the sum of $2,400, and from 
the proceeds of this loan the defendant paid the remainder 
of the purchase price of the premises and the outstanding 
indebtedness of plaintiff to other creditors than himself, 
and took the deed to the premises in his own name, en- 
tered into possession of them, and continued in the pos- 
session for two years, making improvements on the prem- 
ises, paying the interest and a portion of the principal 
upon the loan, as the same matured. 

Plaintiff subsequently instituted this cause of action 
for the purpose of having an accounting with the defend- 
ant for the amount due him, and to have defendant’s deed 
declared a mortgage, and the title quieted in plaintiff on 
payment of the remainder due defendant. Defendant con- 
tended that the assignment of the land contract by plain- 
tiff to hi was an absolute sale, in consideration of defend- 
ant’s assuming and paying plaintiff’s indebtedness. On 
issues thus joined, the trial court found for plaintiff, 
treated the assignment of the contract and the deed re- 
ceived thereunder as a mortgage to secure plaintiff’s in- 
lebtedness to defendant, credited defendant with all money 
advanced under his agreement with plaintiff and with the 
value of all improvements made on the premises during his 
occupancy, charged him with the reasonable value of the 
rents and profits of the premises, and found that there were 
due him from the plaintiff $3,739.67, and decreed that, 
unless the plaintiff should pay said sum within ninety 
days, the premises might be sold, as on execution, to satisfy 
the judgment, and that, if the amount should be paid 
within the time fixed, the defendant should convey the > 
premises to plaintiff, subject to the mortgage thereon. 

It will be observed, from the above statement, that the 
question at issue in this case depends largely on a finding 
of fact as to the agreement and understanding existing 
between plaintiff and defendant at the time plaintiff as- 
signed the land contract to defendant, on which the deed 
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to the premises:was procured. There were two witnesses 
to the conversation that took place between plaintiff and 
defendant which led up to the assignment of the contract. 
Each of these witnesses was interested in having the title 
perfected, that they might procure a loan upon the land. 
Each of them stated that the agreement was as contended 
for by plaintiff; that plaintiff suggested that defendant 
might have the deed made in his own name, and that he 
might take possession of the land and hold it until the 
entire indebtedness was paid. While we understand that, 
in order to show that a deed absolute in form was intended 
as a mortgage, the proof must be clear, convincing and con- 
sistent with the known facts; yet, we think, in the case at 
bar, the finding of the trial judge on this question is fully 
warranted by the testimony required by this rule. Where 
the consideration for a deed absolute in form is shown to 
have been the security of an indebtedness existing between 
the grantor and grantee, and where, after the execution of 
the instrument, the relation of debtor and creditor still 
exists, such conveyances are universally held mortgages 
rather than deeds absolute. In the instant case, the proof 
shows that, after the assignment of the contract and the 
delivery of the deed, the defendant retained the notes 
which he had paid for plaintiff and did not return them 
canceled and satisfied. While he says that he did this 
merely through inadvertence, yet we think this fact, in 
connection with the overwhelming weight of the evidence 
as to the understanding between the parties at the time the 
assignment was made, is fully sufficient to sustain the 
judgment of the trial court. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Hastines and AMES, CC., concur. 


By the Court: I‘or the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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E. M. Brass vy. SUSAN O. VANDEGCAR. | 
Firep Ocroser 7, 1903. No. 13,153. 


1. County Court: JuRISpDICTION: ACTION ron BreacH or Covenant. A 
county court has jurisdiction, within the statutory limit of 
amount, in actions to recover damages for breach of covenant 
against incumbrances. Hesser v. Johnson, 57 Neb. 155, approved 
and followed. 


2. Incumbrance. An unexpired term or lease, which prevents the 
grantee in a deed from recovering possession of the land de- 
scribed therein, is an incumbrance. 


3. Covenant. In such a case the covenant does not run with the land, 
but is broken as soon as made. 


4, Measure of Damages. When the breach of covenant consists of the 
existence of an unexpired term or lease, the measure of damages, 
at least in absence of any special circumstances, will be the 
value of the use of the premises for the time during which the 
grantee has been deprived of such use. 


5. Damages: EXPENSES or AcTion. Where the grantor requests the 
grantee to take proceedings for the purpose of recovering posses- 
sion, which fail, and agrees to pay the expenses thereof, such 
expenses, being actually incurred, may be recovered, in addition to 
the value of the use of the premises. 


Error to the district court for Howard county: JAMES 
N. PavuL, Jupen. Affirmed. 


O. A. Abbott, for plaintiff in error. 
T. T. Bell and H. B. Vandecar, contra. 


Barnes, C. 


This action was commenced in the county court of 
Howard county by Susan O. Vandecar against EF. M. Brass 
and Anna Brass, to recover damages alleged to have been 
sustained by her on account of a breach of warranty 
against incumbrances, peaceable possession and quiet en- 
joyment, contained in a certain warranty deed executed 
and delivered by them to her. It appears that E. M. Brass 
sold certain land in Washington county in this state to 
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Susan O. Vandecar, and gave her a deed therefor, which 
contained full covenants of warranty, only reserving the 
possession of the premises until March 1, 1900; that, at 
the time the deed was given, Brass represented to Mrs. 
Vandecar that the lands were occupied by a tenant, whose 
lease would expire March 1, 1900; that the lease was at 
the First National Bank of Arlington, Nebraska; that on 
or about March 1, 1900, the agent of Mrs. Vandecar went 
to Arlington to take possession of the land, and then and 
there ascertained that the tenant was not holding under a 
lease which expired March 1, but claimed to be holding 
under an old lease and an arrangement which constituted 
him a tenant from year to year, and further claimed the 
right to remain on the land for another year, to wit, until 
March 1, 1901; Vandecar did not give the six months’ 
notice required to terminate a tenancy from year to year, 
because Brass represented, at the time of the sale, that the 
tenant was holding under a Jease which expired March 1, 
1900; Brass never gave any notice to terminate the lease, 
and so it could not be terminated until the next vear, and 
it was impossible for Vandecar to obtain posesssion until 
March 1, 1901. Attempting to obtain possession, Vande- 
car gave the three days’ notice provided for by statute; the 
tenant refusing to vacate, nothing more was done because 
it appears that Brass requested Vandecar to go no farther, 
and agreed to go to Arlington and get the tenant off of the 
land at his own expense. Whether or not such an agree- 
ment was made, was a disputed question of fact, and upon 
which the testimony was confiicting, but the jury evidently 
found for the plaintiff, in the court below, on that issue. 
Brass failing to put Vandecar in possession, this action 
was brought to recover damages for the breach of the cov- 
enants contained in the deed above mentioned. The dam- 
ages claimed. were the value of the use of the land for the 
year 1900, and the expenses paid in getting possession. 
The petition was in the usual form; in the county court, 
the defendants demurred to the petition; the demurrer was 
sustained as to Anna Brass, but overruled as to E. M. 
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Brass. He thereupon answered, setting up several de- 
fenses, among which was an objection to the jurisdiction 
of the county court; the objection was overruled, and the 
trial resulted in a judgment for the plaintiff; Brass ap- 
pealed to the district court, where the same petition was 
filed by the plaintiff, and the same defenses were raised 
by the answer of the defendant. The objection to the juris- 
diction of the court was overruled; a trial was had, which 
resulted in a verdict and judgment for the plaintiff; the 
defendant prosecuted error to this court, and will here- 
after be called the plaintiff. 

It is contended by the plaintiff that the court erred in 
overruling the objection to the jurisdiction, because the 
county court had no jurisdiction of the subject matter, it 
being an action in which the title to real estate was in 
. question. We are unable to agree with the plaintiff so far 
as this matter is concerned, for the reason that the identi- 
cal question has been twice before us, and has been setiled 
adversely to his contention. It was held in Campbell v. 
McClure, 45 Neb. 608, that a justice of the peace had juris- 
diction in an action for damages based on the breach of a 
covenant in a deed against incumbrances, where there 
were unpaid taxes which were a lien on the land at the 
date of the execution of the deed, and which the grantee 
was obliged to pay. This case was approved and followed 
in Hesser v. Johnson, 57 Neb. 155, in which it was said: 

“A county court has jurisdiction, within the statutory 
limit of amount, in actions to recover damages for breach 
of covenant against incumbrances.” 

It is stated in 2 Devlin, Deeds (2d ed.), secs. 906, 907, 
that a lease is an incumbrance. It was so held in Fritz v. 
Pusey, 31 Minn. 368, where the court said: 

“An ‘incumbrance,’ within the meaning of the covenant 
against incumbrances, includes any right or interest in the 
land which may subsist in third persons to the diminution 
of the value of the land, but consistent with the passing of 
the fee by the conveyance. Hence, an outstanding lease is 
an incumbrance.” : 
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Tt was further held in that case: 

“The inability of the grantee in a deed to obtain pos- 
session, by reason of an outstanding paramount right or 
title, is a breach of the covenant for quiet enjoyment. It 
is not necessary that there be an eviction by process of law, 
or even an actual eapulsion. When the breach of either of 
the above covenants consists of the existence of an unex- 
pired term or lease, the measure of damages, at least in the 
absence of any special circumstances, will be the value of 
the use of the premises for the time during which the 
grantee has been deprived of such use.” 

In the body of the opinion we find the following lan- 
guage: 

“It is immaterial whether or not this contract ‘between 
defendant and Colwell created the conventional relation of 
landlord and tenant. Under it Colwell was entitled to 
the use and exclusive possession of the premises to the ex- 
clusion of plaintiff. This outstanding lease or contract in 
favor of Colwell constituted a breach of both covenants. 
An ‘incumbrance, within the meaning of the covenant 
against incumbrances, includes any right or interest in the 
jand which may subsist in third persons to the dimimution 
of the value of the land, but consistent with the passing of 
the fee by the conveyance. Rawle, Covenants (2d ed.)}, 94, 
95; 2 Greenleaf, Evidence (16th ed.), sec. 242; Bouvier, 
Law Dictionary, Title, Incumbrance; Prescott v. True- 
man, 4 Mass. 627. Henec, an outstanding lease isan in- 
cumbrance. Grice v. Scarborough, 2 Spear (S. Car.), 
545; Batchelder v. Sturgis, 3 Cush. (Mass.) 201; Porter 
v. Bradley, TR. 1. 588.” 

It is generally stated that an eviction is necessary to 
a breach of the covenants for a quiet enjoyment or 
of warranty. And no doubt the original and technical 
meaning attached to the word eviction was an expulsion 
by the assertion of a paramount title and by process’ of 
law. But the idea that, the ouster must be by pro- 
cess of law has long since been abandoned. Constructive 
eviction is caused by the inability of the purchaser to 
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obtain possession by reason of the paramount title. When 
at the time of the conveyance he finds the premises in pos- 
session of one claiming under paramount title, the cove- 
nants for quiet possession or of warranty will be held 
broken, without any other act on the part of either the 
grantee or the claimant, for the latter can do no more 
toward the assertion of his title; and, as to the former, the 
law will compel no one to commit a trespass in order to 
establish a lawful right in another action. Where the in- 
cumbrance is an unexpired term or lease, the general rule, 
at least in the absence of any special circumstances, is that 
the measure of damages will be “the fair rental value of the 
land to the expiration of the term.” A covenant against 
incumbrances is personal, and does not run with the land. 
Such a covenant is broken as soon as made. Aferrill v. 
Suing, 66 Neb. 404. It follows that the question of title 
was not involved in this action, and the county court had 
jurisdiction to try it. 

This also disposes of the second and third assignments 
of error, and it is unecessary to further notice them. 

Tt is next contended that there could be no recovery, 
because plaintiff’s oral promise to put defendant in pos- 
session, after the delivery of the deed, was without any 
new consideration, and was therefore void. It is sufficient 
to say that, as we understand the case, the original con- 
tract price paid for the real estate in question was a suffi- 
cient consideration for the promise or covenant in the 
deed, and that the defendant herein recovered upon that 
covenant and not upon any oral agreement made subse- 
quently to the execution of the deed. 

It is further contended that the defendant herein could 
have dispossessed the tenant and obtained possession her- 
self, because the tenant did not pay rent for the year 1900 
to any one, and, not paying rent, could not hold possession. 
An examination of the record shows us that at the time the 
deed was executed the tenant was, and had been, in posses- 
sion for a considerable portion of the new term; and, if 
there was no payment of rent, it was the fault of the plain- 
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tiff. Having entered upon the term, and it being impos- 
sible to terminate it without six months’ notice, the ques- 
tion of the payment or nonpayment of rent was immaterial, 
so far as the defendant’s right to obtain possession of the 
premises was concerned. The tenancy being from year to 
year, and the tenant having entered upon the new term, he 
could not be dispossessed without six months’ notice, given 
prior to the expiration of the new term. 

It is also contended that it was the duty of the defend- 
ant herein to serve the notice; that she must ascertain at 
her peril the nature and extent of the tenant’s rights. No 
authority in point is cited to support this contention, and 
the jury having found, upon conflicting evidence, that the 
plaintiff had led the defendant to believe that the tenant 
was holding under a written lease, by which his term would 
expire on the Ist day of March, 1900, she had the right to 
suppose that it was unnecessary for any notice to be served, 
at all. Plaintiff will not now be heard to say that the de- 
fendant can not recover because no notice was served, when, 
by his own statement, he had led the defendant to be- 
lieve that no notice was required. 

The evidence showed that the tenant was holding under 
a lease, or an arrangement which made him a tenant from 
year to year, and therefore he could not be dispossessed 
without six months’ notice. 

As to the expenses which the jury were allowed to con- 
sider: There is no reason why they could not be recovered. 
The plaintiff, as shown by the evidence, agreed to pay them, 
before they were incurred, and they were made at his re- 
quest. 

A careful examination of the record fails to disclose any 
reversible error, and we therefore recommend that the 
judgment of the district court be affirmed. 


GLANVILLE and ALBERT, CC., concur. 
By the Court: For the reasons given in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 
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GERMAN-AMERICAN BANK OF St. LOUIS, MISSOURI, Y.. 
Epwarbd G. Crai¢ ET AL. 


Frep Octoper 7, 1903. No. 13,135. 


Sale: Warranty. C. S. & Co., in pursuance of a contract of sale with 
C. & A., consigned certain goods to the latter, drew a draft for 
the amount due, and negotiated it, with the bill of lading attached, 
to a bank, which delivered the goods and bill of lading, and col- 
lected the draft from C. & A. Held, The transaction did not, of it- 
self, operate to substitute the bank for C. S. & Co., as a party to 
the contract of. sale, in such a way as to render it liable for 
breach of warranty as to the quality of the goods. 


Error to the district court for Phelps county: Ep L. 
ADAMS, JUDGE. Reversed. 


James I. Rhea, for plaintiff in error. 


S. A. Dravo, John M. Stewart and Thomas C. Munger, 
contra. 


ALBERT, C. 


Conrad Shopp & Co., of St. Louis, Missouri, entered into 
a contract with Craig & Alder, whom we shall hereafter 
call the plaintiffs, for the sale and delivery to the latter at 
Holdrege, in this state, of certain produce warranted to be 
fresh and merchantable. The goods were consigned to the 
plaintiffs, the vendors retaining the bill of lading, which 
they attached to a draft drawn on the plaintiffs for the 
agreed price of the goods, payable to the order of the 
German-American Bank of St. Louis, which discounted 
the draft, taking the bill of lading as security for its pay- 
ment. The draft with the bill of lading attached was for- 
warded to a bank at Holdrege, where it was presented to 
the plaintiffs and by them paid; the bill of lading and the 
goods were delivered to the plaintiffs. The goods did not 
conform to the warranty and were practically worthless, 
and the plaintiffs brought this action against the St. Louis 
bank and the vendors for breach of warranty. The suit 
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was aided by attachment, and a certain creditor of the 
bank garnished. No property of the other defendant was 
attached and, as it made no appearance in the case, the 
court acquired no jurisdiction either over its person or 
property, and the case therefore proceeded against the 
hank alone; and we shall hereafter refer to it as the defend- 
ant. Judgment was given for the plaintiffs, and the de- 
fendant brings error. 

The decisive question in this case is: Whether by the 
transfer of the bill of lading the defendant succeeded to the 
liability of the vendors for a breach of warranty as to 
the quality of the goods. The plaintiffs’ theory is that, by 
the transfer of the bill of lading, the defendant became the 
owner of the goods and, from that time, stood in the same 
relation to the plaintiffs that the vendors themselves would 
have held, had the bill of lading not been transferred. 
After considerable research, we have been able to find but 
two cases involving the same question, namely, Landa v. 
Lattin Bros.,19 Tex. Civ. App. 246; Finch v. Gregg, 126 N. 
Car. 176. Both of these cases fully sustain the plaintiffs’ 
theory. The first head-note to the Texas case fairly shows 
the point decided, and is as follows: 

“A consignor of wheat delivered to a bank a bill of lad- 
ing, with draft drawn upon his consignee attached. The 
bank cashed the draft and paid the consignor. The con- 
signor had contracted ‘to furnish sound wheat, but the 
wheat furnished was of inferior quality. Held, That the 
hank, purchasing the bill of lading, became the owner of 
the wheat, and was responsible to the consignee for the 
failure to furnish sound wheat.” 

The foregoing language amounts to this: That, by the 
transfer of a bill of lading and the subsequent delivery of 
the goods by the transferee to the vendee, the former be- 
comes substituted for the vendor as a party to the con- 
tract of sale. We are unable to assent to that doctrine, be- 
cause it seems to us to contravene some of the elementary 
principles of the law of contracts, to say nothing of the 
mercantile usages and customs upon which the law touch- 
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ing bills of lading rests. It is self-evident that the sub- 
stititution of one party to.a contract for “another involves 
a new contract, a contract-of substitution. That being 
true, the consent of all the parties to be bound by the con- 
tract of substitution is an essential element, for without it 
there could be no meeting of minds, no agreement and, con- 
sequently, there could be no contract. That substitution 
could only be effected by the consent of all parties is espe- 
cially true where, as in the present instance, the parties to 
the original contract have a right to rely on the personal 
responsibility of each other for its performance. Were it 
otherwise, a responsible vendor might escape liability for 
a breach of warranty by the substitution of an irrespon- 
sible party in his stead. Hence, if the defendant were 
substituted for the vendors, in this instance, in such a way 
as to succeed to the rights and liabilities of the latter, it 
must have been with the consent, express or implied, of the 
plaintiffs. There is no hint that the plaintiffs expressly 
consented to the substitution, neither is such consent to be 
implied from the mere transfer of the bill of lading. It 
may be claimed, however, that the consent of the plaintiffs 
to the substitution is to be implied from the acceptance by 
them of the goods and bill of lading from the defendant, 
and the payment of the draft. We do not think their con- 
sent is to be implied from any or all of those circumstances. 
Such implication might arise, had the plaintiffs had the 
right to reject the goods on the ground that they were not 
tendered by the vendors, but they had no such right. It 
is a common practice for a vendor of goods to attach the 
bill of lading to a draft and transfer it to a third party who 
constructively, at least, delivers the goods. There can be 
no question that, under such circumstances, a tender of 
the goods by the transferee of the bill of lading is a suffi- 
cient tender by the vendor, and that the vendee would be 
liable for a breach of contract, should he refuse them on 
the sole ground that they were not tendered by the vendor 
himself. Such a tender would be held to be, in effect, a 
tender by the vendor and a sufficient compliance with the 
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contract. As the plaintiffs could not have rightfully re- 
fused to accept the goods because they were tendered by 
the defendant instead of by the vendors themselves, it is not 
to be implied from their acceptance of the goods and the 
payment of the price that they consented to the substitu- 
tion of the defendant as a party to the contract, because 
consent involves the element of choice, and where there is 
no choice, there can be no consent. 

Moreover, bills of lading have been in common use from 
time immemorial. They have their origin in mercantile 
. usages and customs. The law in respect to them should 
be interpreted in the light of those usages and customs, as 
commonly understood by those conducting business in ac- 
cordance with them, and in such a way as not to hamper 
trade and commerce unnecessarily. The transfer of bills 
of lading with drafts attached is a common and convenient 
commercial device. Its benefits do not extend to one party 
to the transaction, exclusively, but to all parties. Such 
transactions would be seriously embarrassed and the use- 
fulness of such device seriously impaired, were it to be- 
come the rule that a party, by discounting a draft with a 
bill of lading attached, becomes substituted as the vendor 
of the property covered by the bill of lading, and is re- 
quired to see, at his peril, that the goods fulfill the require- 
ments of the contract of sale. Such rule is not generally 
recognized in the commercial world, and it appears to us 
to be not only unsound as a rule of law, but an unnecessary 
and vexatious restraint on trade. Bills of lading, when 
properly transferred, operate as a delivery of the property 
itself, investing the transferee with the constructive cus- 
tody of the property, which serves all the purposes of an 
actual possession. Union P. R. Co. v. Johnson, 45 Neb. 57. 
We think the transaction shown in this case is the same, in 
effect, as though the bank had discounted the draft and, 
to secure its payment, had taken the goods for delivery 
to the plaintiffs. The property in the goods did not pass to 
the defendant, absolutely, but the goods were delivered to 
it, constructively, for a specific purpose, namely, to be 
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delivered to the plaintiffs. That being true, so far as the 
plaintiffs are concerned, the defendant was no more than 
a mere agency or means employed for the delivery of the 
‘goods, assuming no liability under the contract beyond 
such delivery; it was not substituted for the vendors as a 
party to the contract of sale, and is not, therefore, liable 
for the breach of warranty under such contract. 

In our opinion, the judgment of the district court is 
erroneous, and we recommend that it be reversed and the 
cause remanded for further proceedings according to law. 


GLANVILLE, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
ihe cause remanded for further proceedings according to 
law. 

REVERSED. 


FRANK KorBEL V. FRANK SKOCPOL. 
Firep Ocroper 7, 1903. No. 13,155. 


1. Sale: EvipeNceE. Evidence examined, and held sufficient to sustain 
the verdict. 


ReEscission. To warrant the rescission of a sale on the 
ground of false representation, it must appear, not only that the 
representations were false, but that the injured party believed 
them and acted upon them to his injury. 


3. Error: INsTRucTION. Where the question covered by an instruction 
tendered by a party, is resolved by the court in his favor as a 
maiter of law, he cannot complain of a refusal to give such 
instruction. 


4, Instructions. Instructions examined, and held sanctioned by the 
former rulings of this court. 


Error to the district court for Saline county: GEORGE 
W. Strupss, Jupex. Affirmed. 


F. W. Bartos and J. A. Wild, for plaintiff in error. 
J. H. Grimm & Son, contra. 
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ALBERT, C. 


The plaintiff alleges, in substance, that at a public auc- 
tion held by the defendant the latter offered for sale a 
certain mare which he represented to be sound and but 
eight years old; that the plaintiff, relying upon said rep- 
resentations and believing them to be true, bought the 
mare at said sale and paid the defendant therefor the sum 
of $56.90; that the said representations were false; that 
the mare at the time of the sale was at least seventeen 
years old, as the defendant, at the time, well knew; that 
immediately upon learning of the falsity of the said rep- 
resentations, the plaintiff offered to return the mare to 
the defendant, and demanded of him a return of the price 
paid; that the defendant refused to accept a return of the 
mare or to return the price paid for her. The prayer is 
for judgment against the defendant for the amount of the 
purchase price with interest. 

The answer admits the sale, but denies all the other al- 
legations. A trial resulted in a verdict and judgment for 
the defendant; the plaintiff brings error. 

The principal contention of the plaintiff is that the 
verdict is not sustained by sufficient evidence. In an ac- 
tion of this character the plaintiff must allege and prove, 
among other things, that he believed the representations to 
be true and acted upon them to his damage. 1 Beach, Con- 
tracts, sec. 804; Stetson v. Riggs, 37 Neb. 797. While there 
is evidence in the record that might warrant a finding of 
the foregoing facts, it can not be said that they are con- 
clusively established. One of the witnesses testified that 
just before the mare was offered for sale he had a conversa- 
tion with the plaintiff, in which he told him that the mare 
was about fifteen years old, and in which the plaintiff told 
the witness that he did not care about that because he did 
not want to pay a high price for a horse. In the same con- 
versation, the plaintiff expressed the opinion that the mare 
was about ten years old. This, if true, and for the pur- 
poses of the contention under consideration it must be 
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taken as true, is amply sufficient to warrant a finding that 
the plaintiff did not rely on the representations of the de- 
fendant, because it shows that he did not buy the mare in 
the belief that she was about eight years of age, but in the 
belief, based on his own judgment, that she was at least 
ten years old. It is obvious that he can not be said to have 
relied on the representation that the mare was only eight 
years old, when he bought her in the bélief that she was at 
least ten years old. Having failed to establish conclu- 
sively one of the facts essential to a recovery, it follows 
that the contention that the verdict is not sustained by 
sufficient evidence must fail. 

The plaintiff tendered the following instructions: 

“Misrepresentation may be either by word or acts, or 
the suppression of material facts with the intent to de. 
ceive. The important inquiry is, whether the plaintiff was 
wilfully deceived or misled by the defendant to his injury. 

“A person is justified in relying upon a representation 
made to him in all cases where the representation is a 
positive statement of fact and where an investigation 
would be required to discover the truth.” 

They were refused and their refusal is now assigned as 
error. Whatever may be said of the instructions as ab- 
stract propositions of law, their refusal would not justify 
a reversal of this case, in view of the evidence and the in- 
structions given by the court on its own motion. The only 
representations relied upon were those made by the plain- 
tiff and the auctioneer, which were not in the nature of a 
suppression of the truth but were active and specific. In 
one of the instructions given the jury were directed to 
find for the plaintiff, if they found that the representa- 
tions in question were made; that they were false; that 
they were relied upon by the plaintiff and that the plain- 
tiff, as soon as he learned that such representations were 
false, offered to return the mare. By this instruction the 
court held, as a matter of law, that if the representations 
were made as claimed, the plaintiff would be justified in 
relying upon them. His right to rely upon them 1s not 
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called in question in any part of the entire charge. That 
being true, the plaintiff could not be prejudiced by the 
refusal of the instructions tendered. 

Complaint is made of the following instruction given by 
the court: ; 

“Tf you shall find from the evidence that the defendant. 
did not make the representation charged by the plaintiff, 
but that defendant’s auctioneer, immediately before the 
sale of the mare in question, represented her to be eight 
or nine years old and sound, you will disregard the state- 
ments made by the auctioneer, unless you find that such 
representations were made with the knowledge or by the 
direction of the defendant.” 

An instruction to the same effect, and almost in the 
same words, is approved in Boice v. Palmer, 55 Neb. 389. 

The foregoing disposes of all the assignments argued, 
and as they seein to be without merit, we recommend that 
the judgment of the district court be affirmed. 


BARNES and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STATE OF NEBRASKA, EX REL. SAMUEL I. Gorpon, v. FRANK 
E. Moores, MAYor OF THE CITY OF OMAHA, ET AL.* 


Finep OcToBer 7, 1903. No. 13,094. 


1. Election: JupemENT: Res JupicaTa. A judgment establishing the 
invalidity of an election attempted to be made at the general 
election in 1899, does not render res judicata between the same 
parties the power to make such an election at the general election 
in 1901, even if there be no change in the law affecting the 
validity of such election. 


2. 


An election provided for and required to take place by 
the constitution, may be held at the required time without special 
legislation providing therefor. 


* Rehearing allowed. See opinion, p. 56, post. 
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: Potice Juper. Held, That a successor to relator for the 
office of police judge has been elected and qualified; that relator 
was not the incumbent of such office during the time for which 
he is seeking herein to enforce payment of salary, and that the 

- writ prayed for was properly denied. 


3. 


Error to the district court for Douglas county: GroRGE 
A. Day, Jupen. Affirmed. 


J. W. Liller, for plaintiff in error. 
W. J. Connell, C. C. Wright and W. H. Herdman, contra. 


GLANVILLE, C. 


This action is before us on petition in error from the 
district court for Douglas county, seeking to reverse the 
judgment of that court denying a peremptory writ of man- 
damus to the relator, to compel payment of salary to him 
as police judge; and constitutes one more chapter in the 
long standing contention and litigation whereby the re- 
lator has sought to continue to hold the office of police 
judge of the city of Omaha at a salary of $2,500 a year. In 
the view we take pf the case in its present condition, and 
of the questions involved, it will be necessary to take up 
the previous adjudications and discuss them with a view of 
distinguishing those points that have become res judicata 
from those that are open to determination in this action. 

Contention is made by the respondents herein that the 
relator was not elected and qualified as police judge at the 
beginning of his term of services in January, 1896. We 
think the bill of exceptions clearly establishes such elec- 
tion, if it were an open question, but we think it also es- 
tablishes that he was not qualified as a de jure officer at 
that time, except by the evidence therein contained showing 
that this question has been heretofore adjudicated in his 
favor. We say this because it is clearly shown that the 
oath of office subscribed by him after his first election was 
not the oath required by the constitution, and that he did 
not properly qualify. See Duffy v. State, 60 Neb. 812. 

q 
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Because of a provision in the Omaha charter of 1897, at- 
tempting to provide for the election of a police magistrate 
for the term of three years in April, 1897, and every three 
years thereafter, an election for such office was attempted 
in April, 1897, and no election for such office was held in 
any manner at the general election in November of that 
year. At such attempted election in April, the relator re- 
ceived the majority of the votes, was declared elected and 
attempted to qualify, and thereafter respondents. con- 
tended that he was entitled to a salary of but $1,200 per 
‘annum, being the salary fixed in the 1897 charter. 

After it was announced in State v. Stuht, 52 Neb. 209, 
that the term of office of police judge could not be changed 
from two years to three years, because of the provisions of 
our constitution, the- respondents paid the relator the 
salary fixed by the old charter to the expiration of his first 
two years’ term. 

Relator continued to perform the duties of the office of 
such police magistrate during the years 1898 and 1899, the 
respondents regularly making for his use a warrant of 
$100 for each month, which, however, he did not accept, 
and he finally brought mandamus proceedings in the dis- 
trict court for Douglas county to compel payment for the 
two years at.the rate of $2,500 per annum. , The case was 
brought to this court and decided in favor of relator. 
State v. Moores, 61 Neb. 9. The complete record in that 
case forms a part of the bill of exceptions in this, and from. 
its examination we think it has become res judicata that 
the relator was elected and qualified for his first term, and 
has also been established as the law that during the con- 
tinuance of that term the relator is entitled to a salary at 
$2,500 a year. For the regular election held in the city of 
Omaha in the year 1899, nominations were made for the 
office of police judge and relator was a nominee. An elec- 
tion was held, resulting in the relator’s receiving a ma- 
jority of the votes cast. He so far acquiesced in this as to 
give bond and take the oath of office, and in this instance 
did take the oath prescribed by the constitution for judi- 


Vou. 70] SEPTEMBER TERM, 1903. 51 


State v. Moores. 


cial officers. An attempt was made to remove him from 
office but the proceedings were held under a void provision 
. of law, and nothing affecting the rights of either party 
could be determined therein. See Gordon v. Moores, 61 
Neb. 345. 

Another action was commenced by relator to compel 
payment of his salary for the year 1900; and was brought 
to this court and decided in his favor. Moores v. State, 63 
Neb. 345. In the opinion by OLDHAM, C., it is said: 

“In the court below, respondents, by their answer and 
return, tendered the issue that the relator was the acting 
police judge of the city of Omaha for the year 1900, and 
that he was entitled to a salary at the rate of $1,200 per 
annum; but in this court counsel for the respondents 
abandoned that issue.” 

The record in that case is also a part of the bill of ex- 
ceptions, and therein plea is distinctly made by the return 
to the writ that the relator was elected in 1899 and quali- 
fied, and that he was not holding over at that time but 
was in for a new term under a new election, and that the 
salary fixed by the charter of 1897 is the salary he was 
entitled to. In reply to the return, the relator pleaded 
reg judicata by the judgment in State v. Moores, 61 Neb. 9. 
It will be seen, then, that it has thereby become res judi- 
cata, either that the charter of 1897 was ineffectual to 
change the rate of pay of the police judge, or that the re- 
lator during the year 1900 was still holding over by virtue 
of his first election and qualification and his subsequently 
qualifying as a hold-over officer. 

The bill of exceptions in the last named case is made a 
part of the bill of exceptions in this case, and the evidence 
therein contained shows that the relator was regularly nom- 
inated by the people’s independent and democratic par- 
ties as a candidate for police judge of Omaha, to be voted 
for at the November élection, 1899, and that, if such elec- 
tion could then be held, he was elected, and in due time 
entered into a bond reciting such election and took the oath 
of office on the 28th day of December, 1899. While the 


52 NEBRASKA REPORTS. —__‘[Vo. 70 


State v. Moores. 


issues of fact in that case were authoritatively settled by 
the judgment therein, and it was thus established that 
during the year 1900 the relator was “holding over,” we 
do not think that it could be thus authoritatively de- 
termined that no election for a police judge of the city of 
Omaha could take place at the proper one of the general 
elections provided for in the constitution, in the absence 
of any special legislation providing for the holding of such 
election. 

Thereafter, a similar action for the salary for 1901 was 
commenced, carried to this court and decided in favor of 
the relator in the case of Moores v. State, 67 Neb. 535. The 
record in this action is also a part of the evidence con- 
tained in the bill of exceptions, and shows that the relator 
pleaded previous adjudication by the decision in the case 
in 61 Neb. 9, and it was correctly decided in favor of the 
relator because of the previous adjudication pleaded, as no 
new fact or issue entered into the case except such previous 
adjudication. 

The present action is another one of the same nature 
brought for the purpose of enforcing payment of a salary 
to relator at the rate of $2,500 a year since the expiration 
of the term which would have commenced in January, 
1900, had the election in November, 1899, been lawful, and 
the relator’s incumbency during 1900 and 1901 been under 
such election. Another election was attempted at the 
general election in November, 1901, which, if such elec- 
tion was authorized, resulted in the election of Louis Berka 
to the office in question over the relator, who was also a 
candidate. Mr. Berka qualified according to law, and has 
been recognized. by the authorities and people of Omaha 
as the incumbent of the office since January 7, 1902, and if 
such election was valid he is de jure, as well as de facto, 
police judge of Omaha, and the judgment of the district 
court is right; if such election was invalid, then the relator, 
having been found by previous adjudication to have been 
elected and qualified and the de jure incumbent of the office 
during 1900 and 1901, is still the de jure incumbent of the 
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office under the same hold-over term, and is entitled to the 
same salary heretofore required to be paid to him. 

The only matter, therefore, that requires examination 
and discussion herein is the validity or invalidity of the 
election in November, 1901. As we have said, so far as 
establishing the right of the relator to the old salary dur- 
ing the years 1900 and 1901, the decisions in 63 Neb. 345, 
followed by the one in 67 Neb. 535, are conclusive, and 
render res judicata the invalidity of the election in 1899; 
but the law of the state, and especially that contained in 
the constitution, can not be foreclosed in such a proceed- 
ing to such an extent as to preclude our holding any other 
election valid which we may find on tle law-and evidence 
to be so, and we hold that the validity of the election in 
1901 should be herein determined as an original question, 
arising for the first time in this action, and that the re- 
lator’s plea of res judicata made in this action is not good 
as to this issue. : 

By section 18, article-VI of the constitution, it is pro- 
vided that “justices of the peace and police magistrates 
shall be elected in and for such districts * * * as may 
be provided by law.” In State v. Stuht, 52 Neb. 209, and 
State v. Moores, 61 Neb. 9, above referred to, it is held that 
the police judge of Omaha is such a police magistrate. It 
follows, then, that the city of Omaha is a district pro- 
vided by law wherein such magistrate should be elected. 
If by the changes in the charter the district does not con- 
tinue to exist, then the office claimed to be held by the re- 
lator has been abolished and there is no such police mag- 
istrate. Section 20 of the same article of the constitution 
reads as follows: 

“All officers provided for in this article shall hold their 
offices until their successors shall be qualified and they 
shall respectively reside in the district, county or precinct 
for which they shall be elected or appointed. The terms 
of office of all such officers, when not otherwise prescribed 
in this article, shall be two years. All officers, when not 
otherwise provided for. in this article, shall perform such 
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duties and receive such compensation as may be provided 
by law.” 

This section of the constitution is the one under the pro- 
visions of which the relator insists that he is still holding 
over as one of the officers therein referred to, and was 
under consideration in the two cases last above mentioned, 
and it was held, although in the case of State v. Stuht, 
supra, the question was not directly in issue, that the 
length of the term of police judge of Omaha could not be 
changed from the regular two years’ term by the legisla- 
ture. 

Section 18, article XVI, reads as follows: 

“The general election of this state shall be held on the 
Tuesday succeeding the first Monday of November of each 
year, except the first general election which shall be on 
the second Tuesday in October, 1875. All state, district, 
county, precinct and township officers, by the constitution 
or laws made elective by the people, except school district 
officers, and municipal officers in cities, villages and towns, 
shall be elected at a general election to be held as aforesaid. 
Judges of the supreme, district, and county courts, all 
elective county and precinct officers, and all other elective 
officers, the time for the election of whom is not herein 
otherwise provided for, and which are not included in the 
above exception, shall be elected at the first general elec- 
tion, and thereafter at the general election next preceding 
the time of the termination of their respective terms of 
office; Provided, That the office of no county commissioner 
shall be vacated hereby.” 

Section 14 of the same article reads: 

“The terins of office of all state and county officers, of 
judges of the supreme, district and county courts, and 
regents of the University shall begin on the first Thursday 
after the first Tucsiay in January next succeeding their 
election, the present state and county officers, members of 
the legislature, and regents of the University, shall con- 
tinue in office until their successors shall be clected and 

_ qualified.” 
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It will be noticed that police magistrates are to be 
elected in such districts as are provided by law; that dis 
trict officers are to be elected at general elections, unless 
they are within the exceptions mentioned in the above sec- 
tion of the constitution; and that unless the police judge 
of Omaha is a municipal officer of the city, his election is 
required to take place at the general election provided for. 
It was held in State v. Shropshire, 4 Neb. 411, that a jus- 
tice of the peace elected in a ward of Omaha was required 
by law to hold his office within the ward which constituted 
a precinct, and it was held, in effect, that such ward had 
been created a district within which a justice of the peace 
should be elected. While the term “precinct” is used in 
section 20, article VI, only “districts” are mentioned in| 
section 18. It would seem that the word “district,” as 
used in the constitution in reference to general elections, 
must refer as well to districts created by the legislature as 
those provided for in the constitution, because it excepts 
specially “school district officers,” thus mentioning a dis- 
trict that must be created by the legislature, but which 
would be included in the requirement unless so specially 
excepted. 

We are of the opinion that a police magistrate is a dis- 
trict officer, and not a municipal officer of a city within 
the meaning of the constitution; that the relator having 
been elected for a term of two years to commence in Jan- 
uary, 1896, at the regular election held in 1895, regular 
elections for police magistrate in the district comprising 
the city of Omaha should be held every two years there- 
after; that the office and the district still existed in 1901; 
that the above quoted provisions of the constitution are so 
far self-enforcing that an election held to fill such office, 
participated in generally by the people of Omaha, at the 
general election in 1901, was a valid election for that pur- 
pose, in the absence of any provision made by the legisla- 
ture for holding elections for such office in that district; 
that Louis Berka was elected at such election and qualified 
as required by law, and became, and is, the successor in 
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office to the relator, and was the incumbent of such office 
during the time for which the relator is herein seeking to 
compel payment of salary; that relator’s term ended upon 
the qualification of Louis Berka; and that the judgment of 
the district court in denying an imperative writ of man- 
damus to the relator is right and should be affirmed. 

To hold that the legislature can provide a district in 
which a police magistrate can be and is lawfully elected — 
for a term of two years, and that it can then repeal the law 
providing for the election of a successor and, by so doing, 
prevent any further elections and still continue the dis- 
trict and office in existence, and thereby indirectly make 
the incumbent’s term perpetual, when we have held that 
it can not be directly extended to three years, would be 
intolerable and destroy the safeguards of the constitution, 
and we can not so hold. , 

Our constitution provides by section 22 of the bill of 
rights: 

“All elections shall be free; and there shall be no hin- 
drance or impediment to the right of a qualified voter to 
exercise the elective franchise.” 

The electors of the city of Omaha were not disfranchised 
or deprived of their right to elect a police magistrate in 
their district at the election provided in the constitution 
for that purpose, by a failure of the legislature to make 
any special provision for such an election. Hall v. Com- 
monicalih, 94 Ky. 322 : 

We recommend that the judgment of the district court 
be affirmed. = 


Barnes and ALbrrt, CC., concur. 


By the Court: For the reasons stated in the foregoing — 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED.” , 


The following opinion on rehearin was filed April 21, 
1904, Judgment of affirmunce adhered to: a 


ol 
= 
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1, Municipality: Orrice or Porice Jupce. The office of police judge 
or police magistrate of an incorporated city is called into ex- 
istence by the constitution. State v. Moores, 61 Neb. 9, followed 
and approved. 


2. Action: TrrLe To Orrice. The right to an office occupied by one 
claiming title thereto under a certificate of election, can not be 
determined in a suit instituted by an adverse claimant for the 
salary of the position. 


OLDHAM, C. 


The original opinion in this case by GLANVILLE, C., is 
reported ante, p. 48, and contains a full and careful 
statement of the various issues that have been joined and 
determined in this court in the long continued contest be- 
tween the relator and the mayor and council of the city 
of Omaha, over the emoluments of the office of police judge 
or police magistrate of the city of Omaha. A rehearing 
was granted for the purpose of considering relator’s claim 
to the salary of this office for a portion of the year 1902, 
on the theory that he is not a police magistrate authorized 
by section 18, article VI of the constitution, but that he is, 
in fact, a police judge, a municipal and not a constitu- 
tional officer, authorized by the laws of Nebraska, 1869, 
p. 29, entitled “An act to incorporate cities of the first 
class,’”’ and that he was elected as such officer at a regular 
general and city election, held in November, 1895, and has 
ever since held over and still continues to hold over as his 
own successor under such election, and that all other sub- 
sequent elections at which he has ever been elected or de- 
feated for said office, have been unauthorized, and his 
claim to the salary of this office is entirely unaffected by 
his participation as a voter or a candidate in such subse- 
quent elections. 

It ig conceded by counsel that \ we are bound by all our 
former adjudications as to relator’s right to the salary of ” 
this office up to the 7th day of January, 1902, and that all 
questions © formerly adjudicated in this controversy. are 
now a part of the Jaw in this case; so we will cursorily re- 
view our former ‘ad judications for the purpose of deter- 
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mining whether or not relator is a police magistrate author- 
ized by the constitution, or a municipal officer authorized 
by the laws of 1869, supra. The first contest over the 
salary of this oftice between thé relator and the mayor and 
council of Omaha grew out of the fact that in 1897 the 
legislature passed an act creating a new charter for the 
city of Omaha, wherein the term of the office of police 
judge was changed to three years, and the compensation 
of the office was reduced to $1,200, and we held in a care- 
fully considered opinion by Norval, J., that the office of 
police judge or police magistrate of the city of Omaha is 
called into existence by the constitution, and the enact- 
ment attempting to change the term and the salary of the 
office was held to be unconstitutional and void. See 
State v. Moores, 61 Neb. 9. The next controversy affect- 
ing the relator’s right to the emoluments of the office was 
before this court in the case of Gordon v. Moores, 61 Neb. 
345, and rose from the fact that an attempt had been made 
to remove the relator from the office of police judge by the 
district court for Douglas county, for malfeasance in office. 
In this action it was determined that the statutes con- 
ferring such jurisdiction on district judges in metropoli- 
tan cities (laws, 1897, ch. 10) was void for attempting to 
confer a special jurisdiction on district judges in cities of 
the metropolitan class. In the opinion it was said by 
SULLIVAN, J.: 

“But a police judge, like a justice of the peace, is a con- 
stitutional officer, and the power to remove him is pre- 
cisely the same power whether he holds his commission 
from a city of the highest or the lowest rank.” 

The controversy was next before this court in the case 
of Moores v. State, 68 Neb. 345, and was a contest for the 
salary for the year 1900. In this case the respondent. 
sought to defend by assailing the constitutionality of the 
statutes conferring jurisdiction on police judges in cities 
of the metropolitan class. In disposing of this controversy, 
we held that the office of police magistrate or police judge 
was called into existence by the constitution. The ‘next 
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controversy before this court was over the salary for the 
year 1901. See dAfoores v. State, 67 Neb. 535. Here the 
chief question involved was the right of the city council to 
deduct from the salary of relator, the amount paid to an 
intruder, who wrongfully attempted to exercise the duties 
of the office, while the relator was prohibited from doing 
so by a void judgment of the district court for Douglas 
county. In this controversy we held that the relator was 
both a de fucto and a de jure officer during all this time 
and was entitled to the compensation, notwithstanding 
the fact that it may have been.paid to a usurper. Now it 
will be seen from this brief review of our former decisions, 
that relator has heretofore successfully maintained his 
claim to the honors and emoluments of this office, solely 
on the ground that the office of police judge or police mag- 
istrate which he claimed to hold was an office called into 
being by section 18, article VI of the constitution; conse- 
quently we think that relator is not now in a position to 
deny that he is a police magistrate authorized by the con- 
stitution. The next contention of the relator is that no dis- 
trict is provided in the constitution for police magistrate 
or for justice of the peace, but that the formation of dis- 
tricts for these officers is relegated to the legislative power 
of the state, and that no district has ever been formed in 
Omaha for a police magistrate by any valid legislative 
enactment. The answer to this may be that the act of 
1869 did constitute the city of Omaha into a district for 
a police judge and that the constitution subsequently en- 
acted reserved the existence of all laws not in conflict 
with its provisions. Consequently this act may be con- 
strued into constituting the city of Omaha into a district 
for a police magistrate. And it was evidently in view of 
this construction of the law, that the relator was elected 
police judge in the city of Omaha at the regular general 
city and state clection held in 1885, and presumably for 
the term of two years or until his successor should be 
elected and qualified. While it is true that relator re- 
ceived a majority of the votes cast in the spring election 
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held in the city of Omaha in 1897 under a void enactment, 
yet he subsequently repudiated his claim to the office grow- 
ing out of such election, and asserted his right to become a 
candidate at the regular general election in 1899, and was 
elected and qualified under such election. And again in 
1901 he procured the nomination as a candidate for the 
‘office and contested the election with the present incum- 
bent, Louis Berka, and was defeated, the certificate of 
election being awarded to the said Louis Berka, who quali- 
fied and has entered upon the active discharge of the du- 
ties of the office under claim of right based upon his cer- 
tificate of election and his official oath and bond filed in 
conformity therewith, and is recognized as the police 
judge by the city officers of Omaha. 

_ It is a well established rule that the right to an office 
occupied by one claiming title thereto, under a certificate 
of election, can not be determined in a suit instituted by an- 
other claimant for the salary of the position. Dut under 
such circumstances the adverse claimant must first es- 
tablish his right to the office by proceedings in the nature 
of quo warranto against the occupant. Nelby v. City of 
Portland, 14 Ore. 248; Lee v. Wilmington, 1 Marvell 
(Del.), 65; Hagan v. City of Brooklyn, 126 N. Y. 648; 
Dillon, Municipal Corporations (4th ed.), sec. 844. 


HASTINGS and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former judgment of. this 
court be adhered to. 

AFFIRMED. 


Liberty B. CRoucH ET AL. v. W. MARION PYLE ET AL. 
FILepD Ocroser 7, 1903. No. 12,780. 


1. County Commissioners: ALLOWANCE oF Craims. The board of 
-county commissioners in allowing claims made for salaries of 
county officers and other claims against the county, where the 
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amounts to be allowed therefor are fixed by law and where no 
judicial inquiry is required to determine the amount, act in a 
mere ministerial capacity and have no power or jurisdiction to 
allow an amount in excess of the fixed statutory compensation. 


JupDiIcIAL DIscRETION. Where judicial discretion is 
called for in the allowance of a claim presented, the board then 
acts as any other judicial body, and its findings can be questioned 
and set aside only by an appeal taken from the decision as pro- 
vided by statute. Neither can the members of the board be made 
liable for a mere mistake made in passing judgment on the claim, 
the commissioners, in such case, being entitled to the same im- 
munity as other judicial officers. 


Error to the district court for Pawnee county: JOHN §S. 
STuLL, Jupee. Affirmed. 


Krnest O. Kretsinger, for plaintiffs in error. 
Albert 8S. Story and Ralph W. Story, contra. 


Dturrig, C. 


In December, 1895, A. E. and J. N. Hassler, proprietors 
of the Pawnee Republican, entered into a contract with the 
board of county commissioners of Pawnee county by which 
they were to publish the delinquent tax list of 1895 in the 
Pawnee Republican, and also caused it to be published in 
the Pawnee Press, for the sum of twenty cents for each 
description of land, other than town lots, and for each 
town lot included in the deliquent tax list the sum of ten 
cents. The proceedings of the board of county commis- 
sioners and all printing required by law to be published by 
the county during the year 1896, were to be published with- 
out cost, in consideration of the award to them of the pub- 
iication of the delinquent tax list. October 1, 1896, the 
county treasurer furnished these publishers a delinquent 
tax list for publication. Prior to this date, the treasurer 
had been advertising delinquent lands by giving the 
amount of the tax due for the preceding year only, but an 
examination of the delinquent tax lists published in other 
counties led him to believe that this was not correct,.and 
after consultation with one or more attorneys, among 
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others the county attornéy, he prepared the delinquent list 
for 1895 by describing the lands and town lots as many 
times as there were years delinquent taxes due against the 
same. By this method, many of the descriptions of land, 
and of town lots, were repeated twenty or more times ac- 
cording to the number of years’ taxes standing against the 
same, and the bill for publishing this delinquent list, at 
the rate of twenty cents for each parcel of land and ten 
cents for each town lot, amounted to $1,113.80; whereas if 
each tract of Jand and each town lot had been set forth but 
once in said publication with the full amount of taxes due 
against the same, the amount would have been but $313.90. 
A bill was presented to the board of county commissioners 
for the amount first above named which was audited and 
allowed by the board and warrants drawn and issued in 
payment of said bill. It is agreed that no appeal was ever 
taken from the order of the commissioners allowing said 
- claim and no action was taken thereon, until.a short time 
prior to the commencement of this suit, when the plaintiffs 
in error petitioned the board of county commisisoners to 
take action to recover the amount claimed to have been 
illegally paid for the publication of said delinquent list. 
No attention having been given to said petition, plaintiffs 
in error commenced this action making the commissioners 
who allowed said bill, and their bondsmen and the county 
of Pawnee, parties defendant, and asking that the amount 
so alleged to have been illegally allowed and paid might 
be recovered from said commissioners and their bondsmen 
for the use and benefit of the county. The district court 
dismissed the plaintiff’s petition, overruled a motion for a 
new trial, and entered judgment against the plaintiffs in 
error for costs, and the case is now here on petition in 
error. 

Several preliminary matters such as a defect of parties 
plaintiff, a defect of parties defendant, and a misjoinder 
of causes of action are urged by the defendants in error; 
but these matters we do not care to discuss as we have con- 
cluded that the.case presented by the testimony, while one 
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of great difficulty and open to grave discussion, was cor- 
rectly determined by the district court. It is alleged in 
the petition that the county commissioners, when they 
audited and allowed the account for publishing the delin- 
quent list, well knew that said claim was illegal, extor- 
tionate and unjust, and that they had no legal authority 
whatever to pay for printing the same in excess of the sum 
of $313.90, and that the commissioners confederated and 
conspired with the publishers of the newspaper with the 
unlawful and corrupt purpose of cheating and defrauding 
the county of Pawnee and its taxpayers out of the sum of 
$799.90. , 

If there was evidence in the record to support these al- 
legations of fraud and conspiracy on the part of the de- 
fendants in error, they would, no doubt, be liable to the 
county for any amount allowed in excess of the legal fees, 
but a critical examination of the record fails to show any 
dishonest motive on the part of any of the defendants or to 
disclose that they were not acting honestly in the allow- 
ance of this claim. The proprietors of the Pawnee Repub- 
lican were obligated by contract to publish the tax list in 
question: This list of necessity came from the county treas- 
urer and the publishers had nothing to do with making it 
out or in directing its form. The treasurer was the agent 
of the county to furnish the copy and it was not for the 
publishers to question the correctness of the form. They 
were to publish it as furnished, and might rely with con- 
fidence upon the officer, charged with the duty of preparing 
it, doing so in the proper manner and form. When pub- 
lished they presented their bill to the board of county com- 
missioners. This was undoubtedly a claim which had to 
be audited and allowed under the provisions of section 37, 
article 1, chapter 18, Compiled Statutes, 1901 (Annotated 
Statutes, 4455). That the claim should be audited and 
allowed by the county board is conceded by the plaintiff 
in error, but it is insisted that as the amount to be allowed 
was fixed by law at twenty cents for each description of 
land, and ten cents for each town lot, that the board acted 
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ministerially and are liable to the county for any amount 
allowed in excess of the legal rate. , 

In Kemerer v. State, T Neb. 130, it is said: 

“Where the compensation for services rendered for the 

county is definitely fixed by law, the audit of the same and 
drawing a warrant therefor, by the board, are merely min- 
isterial duties unattended with the exercise of any official 
discretion, and therefore, in such case, the board can not 
make such compensation any greater nor any less than that 
fixed by law.” 
' This case has received the approval of this court, in sub- 
sequent cases. State v. Roderick, 25 Neb. 629; County of 
Logan v. Doan, 34 Neb. 104; Hazelet v. Holt County, 51 
Neb. 716, 723; Perkins County v. Keith ey 58 Neb. 
3238. 

These cases, however, all refer to claims made against 
the county by officers for salaries or for fees, the amount 
of which was definitely fixed by statute, excepting Perkins 
County v. Keith County, supra, in which the claim had 
been once audited and allowed by the board and in which it 
was held that a second presentation of the claim was un- 
necessary. It is true that Heald v. Polk County, 46 Neb. 
28, while recognizing and affirming the rule announced in 
Kemerer v. State, supra, apparently establishes a different 
doctrine, in so far as it recognizes the allowance by the 
board of a claim made by the clerk for $200 for making out 
a tax list; and while it is attempted to distinguish the case 
from Kemerer v. State, supra, we concede that the distine- 
tion made is not entirely clear to our minds. The true 
rule, we believe, is to inquire whether the board in passing 
upon a claim acts in a ministerial or judicial capacity. 
Where the compenstaion is fixed by law and no judicial in- 
quiry is necessary to determine the amount—cases such 
as the allowance of the quarter salaries due the officers of . 
the county—there can be no question that the board is act- 
ing in a ministerial capacity, having no discretion to use, 
no judicial powers to exercise. Where, however, a claim is 
presented for services performed under a contract fixing 
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the remuneration, or at the request of the county through 
its properly authorized agent where compensation has not 
been agreed upon or where damages are claimed against 
the county for some act committed, then the account must 
be audited and the discretion of the board exercised to de- 
termine whether the work done is in accordance with the 
contract, what the value of the services may be if no value 
has been agreed upon, what the damages sustained amount 
to where damages are claimed, and in all such cases the 
board is acting judicially and, like other judicial bodies, 
can be called to account only upon a showing that their 
acts were wilfully illegal and corrupt. In the case at bar, 
the commissioners had to examine and pass upon this claim 
the same as on any other claim for legal printing done the 
county. In other cases, unless the statute prescribes the 
form of the notice or other legal matter required to be pub- 
lished, the officer from whose office it emanates, prepares 
the form for the publisher who prints it as furnished. We 
do not think that it can reasonably be claimed that after 
the allowance and payment of a bill for such printing a 
taxpayer who failed to make any objection to the allow- 
ance of the bill on the ground that the notice was more 
lengthy than required, could maintain an action on behalf 
of the county to recover either from the publisher, or the 
commissioners who allowed the bill, the amount which he 
claims was excessively paid on account of the notice being 
of greater length than was necessary. Certainly, in such 
case no action could be maintained in the absence of a 
showing that the parties acted corruptly and extended the 
length of the published matter for the purpose of defraud- 
ing the county. Such a case does not differ greatly from 
the one we are considering. The form of notice of the sale 
of lands for delinquent taxes is not given by statute, the 
legislature contenting itself with naming the several mat- 
ters that the notice must contain, leaving to the treasurer 
the duty of formulating the notice in his own way. In such 
cases common fair dealing requires that the publisher who, 
in good faith, publishes the notice for the requisite time 
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should be paid for his work, and the commissioners who 
audit and allow the bill, and against whom no evidence of 
bad faith exists, ought not to be held liable for so doing. 
The principle involved is not greatly different from that 
applied in Brown v. County Commissioners of Merrick 
County, 18 Neb. 355, 360. 

We are satisfied that the judgment appealed from was 
the only judgment that could be entered in the case, and 
therefore recommend its affirmance. 


Pound and KirKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment appealed from is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V. 
GrorceE E. Girren, A MINor, BY ALBERT W. GIFFEN, 
His Next FRIEND. 


FIED OcToBER 7, 1903. “No. 12,808. 


1. Railroad: Use or Ricut of Way By LicenseE. The proprietor of an 
elevator, built upon the right of way of a railroad company by 
permission of the company, is a licensee upon the premises and 
must operate his elevator loading cars therefrom, subject to the 
right of the company to handle its trains and use the track for 
switching purposes in the ordinary and usual way of doing such 
work. 


2. Negligence: Question For Jury. The plaintiff, an employee of an 
elevator, was filling a car with grain when interrupted by the 
switching operations of a freight train that arrived at the station 
during his work. The partly filled car was moved easterly along 
the track, and finally returned to the elevator and left standing, 
with two other cars attached and to the west of the partly filled 
car. The brakeman in charge asked the plaintiff if the car was 
placed in the right position to be filled, and plaintiff replied that 
it was not but was as nearly right as they could place it, and that 
he would “pinch” it into position with a crowbar. The plaintiff 
then uncoupled the partly filled car from the one standing west 
of it, climbed to the top of the car and loosened the brake. While 
on the car, he looked for the engine and saw it, with some cars. 
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attached, going west on the switch track, the engine then being 

. about to enter upon the main track. Supposing that the crew 
had finished the work of switching, plaintiff descended from the 
car, took a crowbar and went between the partly filled car and the 
car standing to the west of it, and commenced the work of 
“pinching” said car into position to be filled from the elevator 
spout. While so engaged, another car was shunted or “kicked” 
upon the side-track with such force as to drive the two cars stand- 
ing on the track, west of the car at which plaintiff was working, 
up against the plaintiff, and driving the crowbar which he was 
using through his thigh. Held, That the question of negligence 
on the part of the company was a question for the jury. 


Error to the district court for Fillmore county: GrorGr 
W. Strusss, JUDGE. Affirmed. 


J. W. Deireese and Frank Elmer Bishop, for plaiutii? 
in error. 


F. B. Donisthor pe, contra. 


DurFfip, C. 


Giffen, the plaintiff below, was employed in an elevato.: 
in the town of Grafton, Nebraska. There are two elevators 
on the railroad right of way, Giffen being employed in the 
west elevator. The facts upon which he claims to recover, 
omitting the formal allegations, are as follows: 

“That on or about the 27th day of July, 1901, and for a 
long time prior thereto, plaintiff had been working in said 
west elevator at a salary of $35 a month, and on said 
day there were standing on said sidetrack at said elevator 
three cars, one of which plaintiff was loading with grain, 
the other two standing west of said loaded car and being 
empty; that while said plaintiff was loading said car one 
of defendant’s engines, pulling several freight cars, pro- 
ceeded west of said depot on defendant’s main line and 
backed on to said switch going to the east elevator for some 
purpose unknown to plaintiff; that in so going the said 
three cars as above mentioned were pushed toward said 
east elevator; that after the purpose had been accomp- 
lished for which defendant’s engine and cars had been 
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pushed to said east elevator the said engine proceeded 
west, pulling the two empty cars and the car almost loaded 
as aforesaid back to the west elevator trying to leave the 
joaded car in the position it occupied before being moved 
east; that after said three cars were so brought to said 
west elevator one of defendant’s brakemen uncoupled the 
said three cars form the balance of the freight train when 
said freight train proceeded west; that plaintiff discover- 
ing that said loaded car as aforesaid was not occupying a 
position where the loading of the same could be finished, 
went to the top of the loaded car, the brake having been 
put on by one of the defendant’s brakemen, and threw off 
the brake, expecting that by so doing the car would move a 
little to the east, the grade inclining toward the east; that 
while plaintiff was still on top of said car he saw that said 
engine and the cars attached thereto were proceeding west 
to the main track and plaintiff, being satisfied that the 
switching by said engine for said time was through, de- 
scended to the ground and finding that said loaded car did 
not move far enough east, took a crowbar and commenced 
to apply the same to one of the wheels of said loaded car, 
thereby trying to move the same; that while plaintiff was 
so engaged defendant’s brakeman, whose name is unknown 
to plaintiff, in conuection with said freight train, discover- 
ing that a loaded car in connection therewith should also 
have been cut off and left on said sidetrack, accordingly 
notified the engineer of said train of said fact and while 
plaintiff was engaged in trying to move said loaded car 
with said crowbar and withont any notice whatever of said 
change of plans being conveyed to him, without any of de- 
fendant’s brakemen or agents in any way giving notice to 
said plaintiff, the said engineer with gross negligence and 
extreme carelessness and without giving any signal either 
by whistle, bell or in any other way, caused said engine to 
‘kick’ said loaded car back on to said switch without said 
car having any person or persons controlling its move- 
ments, and it was sent with such force that as it struck 
said two empty cars they struck plaintiff on his back 
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whereby said crowbar he was using in front of him was 
driven completely through the following muscles of plain- 
tiff’s left thigh, to wit: Gracilis, adductor magnus, semi- 
membranosus, semitendinosus, biceps and the gluteus 
maximus.” 

Damage was claimed in the sum of $3,000. Judgment 
went in favor of the plaintiff for $1,000, and the defendant 
has taken error to this court. From the foregoing extract 
from the petition, it will be seen that the action is based 
wholly upon the fact that the plaintiff believed that the 
train crew in charge of defendant’s train had finished the 
work of switching and were about to proceed upon their 
way west. Acting upon this belief, he entered between two 
of the cars left upon the side-track and was injured in the 
manner stated in the petition by another car of the train be- 
ing switched upon the side-track and “kicked” against the 
cars behind him. 

The right of the plaintiff to recover and to avoid the 
charge of contributory negligence, does not depend solely 
upon his own belief that it was safe to enter between the 
cars for the purpose of “pinching” one of them into the 
position desired, but the question is, was this belief derived 
from acts and declarations of the servants of the plaintiff 
in error upon which he might rely and which, in the judg- 
ment of the jury, would justify a reasonably prudent man 
to act as he did? As stated in Muldowney v. Illinois C. R. 
Co., 36 Ia. 462: 

“The reasonable belief of a party that he will not sustain 
an injury in doing acts which, but for such belief, would 
be negligent, does not exonerate him from the charge of 
negligence.” 

The evidence discloses a state of facts which we think 
made it a question for the jury to say whether or not 
Giffen was negligent in going between the cars. Prior to 
doing so the switching crew had “spotted” the car which 
Giffen had been filling from the elevator. This, as we 
understand it, means that the car.was placed as nearly in 
position to be filled from the elevator as could conveniently 
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be done by the use of the engine. At this time the follow- 
ing conversation took place between Giffen and the brake- 
man in charge: 

Q. Tell us what he (the brakeman) said. — 

A. He asked me if the car was at the place 1 wanted it, 
and if the car was right. I told him “No” and said that 
‘it is about as near right as you can get it.” He says, 
“Shall I back up?” I said, “No, I will pinch it with a 
crowbar.” He says, “All right,” and went to the other end 
of the train and I noticed the train push on out west. 

Q. Where did you notice it from? 

A. When I got up on the car I see the train going out 
just heading on to the main track. 

We think that the act of spotting the car and the inquiry 
by the brakeman, if it was properly placed, indicated that 
the train crew was through with its work of switching, so 
far at least as not to further interfere with the car which 
Giffen was filling, and that Giffen, by telling the brakeman 
that he would “pinch” it into the exact position wanted 
with a crowbar, gave notice to the crew that he understood 
that they would not further interfere with the car, and 
that he himself would enter between the cars and pinch it 
into position, thus giving them warning that he was about 
to occupy the dangerous position that he did under the be- 
lief that he was not to be further interfered with in his 
work and calling upon them to give him notice if in the 
further work of switching it was necessary to move the car 
or to back other cars against it in such manner as to en- 
danger him. It is true, as argued by the company, that 
the owner of the elevator and his employees had a right 
upon the railroad ground at the elevator as licensees only. 
and that being mere licensees they undertook to do their 
work of loading cars at the elevator subject to the right of 
the company to handle its trains, and use the track for 
switching purposes; that the company had the first and 
primary right as against them to do all the work necessary 
in setting in or backing up cars on this side-track, whether 
the cars were moved by the direct movement of the engine 
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or whether they adopted the mode of “kicking” such cars 
onto the side-track. This right the company had exercised 
by moving the car which Giffen was filling from the ele- 
vator back and forth upon the side-track as the work of 
switching required, and then, as is usual in such cases, it 
had attempted to replace the car at the elevator from which 
it was being filled. In the language of the switching crew 
they had “spotted it” and we think that this act, together 
with what passed between Giffen and the brakeman in 
charge, was sufficient to support a finding that the com- 
pany’s employes had said to him in effect: 

“Our work does not further require us to interfere with 
this car, and you may safely proceed to ‘pinch’ it into posi- 
tion and resume your work of filling it.” 

The employees of the company knew as well as Giffen 
that the work of pinching the car into position required 
Giffen to enter between the cars where he could neither see 
nor be seen, and under such circumstances it was undoubt- 
edly a question for the jury to say whether the company 
was negligent in not ascertaining that he had entered into 
his dangerous position, and giving him notice of its inten- 
tion to further interfere with the car at which he was at 
work, so that he might protect himself against danger. We 
conclude therefore that there was no error in submitting 
the question of negligence to the jury and that the findings 
of the jury are conclusive. 

We recommend the affirmance of the judgment. 


ALBERT, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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JOHN J. DONAHUE, CHIEF OF POLICE OF THE CITY OF 
OMAHA, Vv. STATE OF NEBRASKA, EX REL. NEILS SEIEROR. - 


Fitep Ocroper 7, 1903. No. 13,070. 


Mandamus: DISCRETIONARY Writ. Mandamus is a discretionary writ 
and will be allowed only in furtherance of justice upon a proper 
case presented. It will not be allowed where it is apparent that 
it is applied for to gratify the spite of a private individual, nor 
where the relator has instigated, authorized or approved the acts 
complained of. 


Error to the district court for Douglas county: Irvine 
F. Baxter, JupeE. Reversed. 


W. J. Connell and Parke Godwin, for plaiutiff in error. 
Byron G. Burbank, contra. 


DUFFIE, C. 


This is a mandamus proceeding brought by the defend- 
ant in error against the chief of police of the city of 
Omaha, the purpose being to compel the chief of police to 
close certain houses of prostitution in said city. The dis- 
trict court awarded the writ, from which judgment the 
chief has taken a writ of error. By section 170, chapter 
12a, Compiled Statutes, 1901 (Annotated Statutes, 7639), 
the chief of police of the city of Omaha is subject to the 
orders of the mayor and board of fire and police. Being 
subject to the orders of these officers by whom his appoint- 
ment is made, there is no reason to suppose that he is not 
entirely ready to comply with the directions of the board, 
the mayor assenting thereto. Such being the case, it is 
certainly a serious objection to the petition that it seeks to 
deal alone with a subordinate officer and that those who 
govern and control his actions are not made parties to the 
suit. Alger v. Seaver, 188 Mass. 331. 

There is another matter which in our opinion calls for a 
reversal of the case. The record discloses that the houses 
complained of and against which it is sought to direct the 
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action of the chief of police, were built by Seieroe for one 
Slobodisky. These houses are located in what is known as 
the “burnt district” of Omaha and were, according to the 
evidence of the petitioner, kept as houses of prostitution 
for from five to seven years prior to the commencement 
of this action. A contract existed between relator and 
Slobodisky, the exact terms of which do not appear, but one 
of its conditions was to the effect that Slobodisky was to 
pay the relator $250 a month until the contract price for 
the erection of the buildings was fully paid. Some mis- 
understanding or disagreement arose between the parties 
and one Harris was appointed to collect the rents from the 
buildings and divide the same between them. We copy 
from the relator’s cross-examination : ° 

Q. What was done with that money after Harris col- 
lected it? 

A. He was to keep the money until he has a certain 
amount collected, then he pays it over to Slobodisky. 

. To whom? 

. To him just the same—he pay to me. 

You knew where it came from? 

. Yes, from Harris. 

You knew where it came from? 

. I knew he got it from those houses. 

And those women? 

T suppose so. 

You knew what the women were doing—how uiey 
earned it—you knew that? 

A. Yes, sir. 

While the record is not entirely clear upon the question, 
we are satisfied from what does appear that Slobodisky, be- 
fore paying in full for the erection of these buildings, re- 
fused further payments and that, in an action brought by 
relator to enforce payment, judgment went for the defend- 
ant and relator was denied the assistance of the court in 
attempting to collect his claim. Sometime thereafter he 
sent a written notification to the chief of police as follows: 

“J, Neils Seieroe, a resident, citizen and taxpayer of the 
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city of Omaha in the state of Nebraska, hereby demand 
that you report to the police judge of the city of Omaha, 
Nebraska, in writing forthwith the names of all occupants 
or inmates of houses of il] fame and the names of persons 
of either sex who derive their support from the wayes of 
prostitution, and demand is, hereby, made upon you that 
you forthwith make complaint against and cause the arrest 
of all such without delay, said houses being situated upon 
lots 7 and 8 in block 70 in the city of Omaha, Nebraska, 
except No. 902 Capitol Avenue, and said houses are also 
known and designated as follows.” (Here follows a de- 
scription of the houses by their street number. ) 

In Hale v. Risley, 69 Mich. 596, it is said: 

“Mandamus: is a discretionary writ, and will be allowed 
only in furtherance of justice upon a proper case presented. 
It will not be allowed where it is apparent that it is applied 
for to gratify the spite of a private individual nor where 
the relator has instigated, authorized or approved of the 
act complained of.” 

The above we think announces a salutary rule and 
should be followed in this case. We are satisfied from the 
record before us that the relator built these houses with 
full knowledge of their intended use. Not only so, but his 
contract called for the payment of $250 a month and for 
a considerable time this amount was paid him with full 
knowledge that it was derived from prostitutes renting 
these houses. So long as this money was being paid him 
he was content to rest quietly and allow the violation of 
law, of which he now complains, to proceed. He made no 
complaint until deprived of his portion of the rents. Under 
these circumstances, it is clear that he occupies no position 
to ask the court to extend to him this high prerogative writ. 
We think that the court erred in awarding the writ and 
recommend a reversal of its judgment. 


PounD and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
REVERSED. 


VOL. 70] SEPTEMBER TERM, 1903. 


Fronk y. Evans City Steam Laundry Co. 


= 
at 


MaGoig Fronk, A Mrnor, By MICHAEL FronK, Her NExtT 
FRIEND, V. J. H. Evans Crty Steam LAUNpDry COMPANY. 


Firep Ocroser 7, 1903. No. 13,100. 


1. Dismissal: DemMurRRER To EvimENcE. Where a case has been submitted 
upon a demurrer to the evidence, plaintiff’s absolute right to dis- 
miss without prejudice is lost. Bee Building Co. v. Dalton, 68 
Neb. 38. 


2. Master and Servant: NEGLIGENCE. Before recovery can be had 
against an employer based on the ground of negligence in not in- 
forming the employee of the danger attending the operation of a 
machine and instructing her how to avoid injury thereby, it must 
appear that the injury complained of occurred because of the want 
of such instruction. If it fairly appears that the injury complained 
of did not occur from want of knowledge of how the machine 
should be operated, but was incurred from causes which could 
not be foreseen or anticipated, it can not be imputed to the neglect 
of the master to give proper instructions. : 


3. Question for Jury. Whether a guard rail attached to a mangle for 
the purpose of protecting the hand of the operator from being 
caught and drawn into the machine was properly attached and 
placed in position, is a question for the jury under the evidence. 


Error to the district court for Douglas county: LEE S. 
ESTELLE, JupGE. Reversed. 


Constantine J. Smyth and Hd P. Smith, for plaintiff in 
error. 


Charles J. Greene, Ralph W. Breckenridge and J. C. 
Kinsler, contra. 


DUuFFIE, C. 


The plaintiff in error is a minor of the age of fifteen 
years, and brought this action by her father as her next 
friend. On May 5, 1902, she was employed by the de- 
fendant in error and placed in charge of the forewoman 
with instructions to put her to work. The first work as- 
signed her was that of laying out wet clothes. She con- 
tinued in this employment on Monday and Tuesday, and 
on Wednesday the forewoman put her to work feeding a 
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machine called a mangle, which is used for ironing clothes. 
This mangle is operated by steam and consists, as we un- 
derstand, of four large rollers which revolve over a heated 
steam-chest. It is about eight feet wide. It has a table in 
front which is covered with a brass sheet. Above this 
table, running the entire length of the machine, is a guard. 
Between the guard and the table is the aperture through 
which the clothes are fed to the machine. The rollers re- 
volving toward the operator, take hold of the clothes and 
pull them through to the other end, thus drying and 
smoothing them. The purpose of the guard is to prevent 
the hand of the operator from being dragged between the 
roller and the heated steam-chest. It is adjustable and can 
be raised or lowered by. the engineer but, as we gather from 
the record, the operator has nothing to do with its adjust- 
ment. On Thursday afternoon, a day and a half after 
plaintiff commenced work on the machine, her right hand 
was caught in a double roller towel which she was passing 
through the machine, and dragged under the guard and 
- between the steam-chest and the roller, and there crushed 
and burned so as to render amputation above the wrist 
joint necessary. At the time of the accident, she was stand- 
ing at the right or east end of the machine. At that time, 
the guard at the left or west end of the machine was about 
one-half inch above the table, and at the east end, where 
plaintiff was working, the evidence tends to show that the 
guard was from an inch to an inch and a half above the 
table. The evidence also tends to show that no article was 
fed to the machine thicker than a double towel, and that it 
was not necessary that the guard should be placed more 
than from one-eighth to a half inch above the table. The 
petition alleges negligence on the part of the defendant in 
error in two particulars: (1) In not instructing plaintiff 
how to perform the duties of the employment in which 
she was engaged at the time of the injury; (2) in the ad- 
justment of the guard on the machine in which plaintiff 
was injured: At the close of the plaintiff’s testimony the 
court, on motion of defendant, instructed the jury to return 
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a. verdict for the defendant. The motion to direct a verdict 
was apparently argued at length and, upon the court an- 
pouncing its intention to direct a verdict for the defendant, 
the plaintiff moved to dismiss without prejudice. This 
was denied and is now alleged as error. Plaintiff, in her 
brief, citics authorities to the effect that there can be no 
final submission of the case to the jury until all questions 
of law have been disposed of by the court, instructions and 
papers pertaining to the case actually delivered to the jury, 
and until they are authorized, without further interposi- 
tion or control of the court, to proceed to a judicial exam- 
ination of the issues submitted to them. In view of the 
holding of this court in Bee Building Oo. v. Dalton, 68 
Neb. 38, it is not necessary to spend time on that branch 
of the case. It is there said: 

“When a casc has been submitted upon a demurrer to 
the evidence, plaintiff’s absolute right to dismiss without 
prejudice is lost.” Also: “To permit a party to dismiss 
under such circumstances is, in substance, to grant him a 
new trial after he has been fairly defeated and to deprive 
his adversary of the fruits of a fairly won victory. It is 
contrary to good sense and sound policy to allow a party 
to take his case from one court to another until fortune 
favors him with a judge who is willing to accept his view 
of the law or his construction of the evidence.” 

Neither do we think that the plaintiff’s contention that 
the defendant’s failure to instruct her how to perform the 
duties of her employment, and to give her warning of dan- 
ger to be apprehended from the operation of the machine, 
can be used to work a reversal of this case. Plaintiff’s own 
testimony is to the effect that she watched the other girls 
at work upon the machine and that she fed it just as they 
did, and, in answer to a question as to how her hand got 
caught, she said: 

“All I know I was feeding that tow el; I was trying to 
pull the wrinkles out of it, and the thumb got wound some 
way in ane om el, and pulled it right in with the towel; that 
is ali of it.’ 
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The following is a part of her examination: 

Q. Your hand got wrapped up in some way or other in 
the towel and you could not get it out? 

A. Yes, sir. 

Q. And this time you did not have hold of the towel as 
you usually did? 

A. No, sir. 

Q. Nor the way Miss Black usually did? 

A. No, sir. 

Q. You did not have hold of it the way she usually fed 
it, that time? 

A. No, sir. 

Q. If your hand had not got tangled in the towel you 
could have taken it away couldn’t you? 

A. Yes, sir. 

Q. And you would not have been hurt would you? 

A. No, sir. 

Q. So that it was not any lack of knowledge on your 
part that kept you from taking your hand away, was it? 

A. Why, I don’t know. 

Q. Was it because you did not know, or was it because 
the towel held you, that you did not take your hand away? 

A. It was because the towel held my hand in it. 

Q. So if the towel had not held you, what you knew about 
the machiue would have permitted you to take your hand 
away, wouldn’t it? 

A. Yes, sir. 

It is evident from this examination of the plaintiff that 
it was not lack of knowledge on her part as to how the ma- 
chine should be fed that caused the injury, and any in- 
formation or instruction which might have been given her 
of the manner of feeding the machine could not in the least 
tend to obviate the injury which she received.. The law 
does not cast upon the employer the burden of anticipating 
an accident of a particular kind, nor, as in the case at bar, 
of foreseeing how it might happen that the thumb of one 
of his employees might become entangled in a torn towel 
aud drawn into the mangle. The plaintiff herself has 
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stated repeatedly that she did not know how her thumb 
became entangled, and, if she does not know, the law is not 
so unreasonable as to cast upon the employer the duty of 
telling her in advance how to avoid an occurrence which 
she can not explain after it has taken place. We are clear 
that plaintiff has not established any fact which tends tu 
show that the injury occurred through the neglect of the 
defendant to instruct her in the operation of the machine. 

Passing now to the complaint made that the guard was 
improperly adjusted, we are of the opinion that this was 
a question which should have been subinitted to the jury. 
It appears without contradiction that the guard was placed 
on the machine for the sole purpose of protecting the 
operator and of keeping her hand from coming in contact 
with the rollers. As before stated, the evidence tends to 
show that a space of one-quarter to one-half inch was suffi- 
cient through which to feed any of the clothes that were 
passed through this mangle. If there had been no guard, 
the danger of feeding the mangle would have been ap- 
parent to the operator, and she would have taken the risk 
of such open and apparent danger if she continued in the 
employment. As said by the supreme court of Oregon in 
Stager v. Troy Laundry Co., 38 Ore. 480, 538 L. R. A. 459, 
a case very similar to the one under consideration : 

“The authorities appear to be uniform and conclusive 
that, where a machine similar to the Wendell Annihilator 
in principle is operated without a guard plate, the operator 
assumes the risk; for in such case the method of operation 
is known, and the peril patent. In the case at bar there 
was a guard plate, which was evidently designed to lessen, 
if not to obviate, the danger incident to feeding fabrics 
within the aperture between the rollers, and, if properly 
adjusted, would, no doubt, have afforded some protection, 
and it was the duty of the master to see that it was prop- 
erly adjusted.” 

In Swift é Co. v. Holoubek, 60 Neb. 784, the contention 
of the plaintiff was that a certain shield was improperly 
and negligently constructed, and was attached to the ma- 
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chine in such a manner as to make the space between the 
knives and the revolving drum an inch or more and suffi- 
cient to permit the hand to pass into the rapidly revolving 
knives; when the proper construction would have allowed 
but an eighth to a quarter of an inch space, and thus pre- 
vented the possibility of the happening of the injury. In 
the opinion it is said: 

“The shield was evidently for the purpose of protecting 
the operators of the machine from contact with the revolv- 
ing knives, and, under plaintiff’s theory, should be placed 
so near the drum as not to permit the hand to slip there- 
under and against the knives or scrapers. * * * The 
issue we regard as purely one of fact, and upon which 
there is a conflict of the evidence, rendering the question 
one properly in the province of the jury for its determina- 
tion.” 

The same views were expressed by the court on a re- 
examination of the case, the opinion being found in 62 
Neb. 31; and these cases, we think, are an authoritative 
declaration that where the master has placed a guard to 
protect his employee and to prevent his hand from being 
drawn into the machine, and where the guard when prop- 
erly placed will have this effect or will tend to prevent ac- 
cidents, it is his duty to see that the guard is properly ad- 
justed and whether it be so or not is a question for the con- 
sideration of the jury. 

We think, therefore, that the court erred in not sub- 
mitting the question of the proper adjustment of the guard 
to the jury, and for this error we recommend a reversal of 
the judgment and that the cause be remanded for a new 
trial. 

Pounb, C., concurs. 


Kirgpatrick, C. I concur in the result, but not in the 
rule announced in paragraph 2 of the syllabus. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 
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FP. E. WATKINS, APPELLANT, V. CHARLES A. YOULL ET AL., 
APPELLEES. 


Fitep OcTosBeEr 7, 1903. No. 12,598. 


1. Specific Performance. In a written agreement for the sale of real 
estate consisting of three quarter sections, it was stipulated on 
behalf of the vendee that he might elect not to take any of the 
quarter sections, if he could not also obtain the conveyance of a 
fourth quarter section. The vendee failed to obtain a conveyance 
of the fourth quarter section, and elected to take the three quarter 
sections. Held, That he was entitled to specific performance of 
the agreement to convey. 


2. Executory Contract: Orrrr To Convey. A vendor under an ex- 
ecutory contract to convey real estate, on the day of performance, 
presented himself at the bank where his deed had been deposited 
as an escrow, offered to convey and demanded the purchase 
money; the demand was refused, and it was several days before 
the vendee concluded to take the land. Held, That the vendor 
was relieved from the obligation to perform. 


38. Homestead: ConTracr To CoNvEY: SPECIFIC PERFORMANCE. A con- 
tract to convey a homestead was signed only by the husband, 
but both husband and wife signed and acknowledged a deed for 
such homestead, placing the deed in escrow to await the pay- 
ment of the purchase price. The acknowledgment was taken 
before a notary who was disqualified by reason of his direct 
pecuniary interest in the conveyance. Held, That the vendee 
was not entitled to a specific performance of his contract as to 
such homestead. 


4, Tender. A vendor under an agreement to convey real estate, on 
the day of performance of the contract, appeared at a bank where 
he had placed a deed for the land in escrow and demanded the 
purchase money. He was tendered a’check signed by the vendee, 
but refused it. The cashier then offered to cash the check and 
give him the money. Held, That the vendee was entitled to a 


conveyance. 

5. Contract: Construcrion. Contract for the conveyance of real estate 
between a vendee and three vendors, each owners of separate 
tracts of land, construed, and held to be severable and independ- 
ent as to each vendor. 


APPEAL from the district court for Boyd county: JAMES 


J. HARRINGTON, JUDGE. Affirmed in part. 
9 


&2 NEBRASKA REPORTS. [Vou. 70 


Watkins v. Youll. 


McNutt & White, A. H. Tingle, James M. Woolworth 
and William D. McHugh, for appellant. 


_W. T. Wills and Michael F. Harrington, contre. 


KIRKPATRICK, ©. 


This is a suit brought to enforce the specific perform- 
ance of a contract entered into between the parties to this 
case for the sale of certain lands located in Boyd county. 
Judgment was entered by the trial court, refusing specific 
performance and dismissing the petition of plaintiff for 
want of equity. The cause is brought to this court by ap- 
peal by plaintiff. The only question involved is whether 
the judgment of the trial court is right under the pleadings 
and evidence. The contract upon which the suit is founded 
is in the language following: 


“BuTTE, NEBRASKA, MAy 24, 1901. 

“It is hereby agreed by and between the parties hereto 
that the warranty deeds, to wit: for the norteast quarter 
of section 17, township 34, range 12, and the northwest 
quarter of section 17, and the southwest quarter of section 
17; together with the checks hereto attached, each, be de- 
posited in the bank of Butte, at Butte, Nebraska. F. E. 
Watkins or his agent agrees to pay the sum of $1,975 for 
the northeast quarter of section 17, and $2,550 for the 
northwest quarter of said section 17, and $600 for the 
southwest quarter of said section 17, on or before June 15, 
1901. The several grantors mentioned in said deeds agree 
to furnish abstracts of title, showing clear title to said 
land, to be delivered on payment of said sums of money 
mentioned; and three checks of F. E. Watkins, for the 
sum of $125 each, shall be considered part of the purchase 
price herein inentioned for said described lands; and, in 
case said F. E. Watkins shall fail to pay the balance of 
said purchase price in case mentioned, said checks shall 
be delivered to the grantors named in said deeds, together 
with said deeds, and this contract shall, in such case, 
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be determined. Provided further, that, in case Ezra 
S. Bell and wife shall fail to convey to F. BE. Watkins . 
the southeast quarter of said section 17, township 34, range 
12, in accordance with the contract of date May 24, 1901, 
then and in that case, the deeds herein mentioned shall be 
delivered to the grantors named therein, at the option of 
F. E. Watkins, and the checks shall be returned to F. E. 
Watkins. C. A. YOULL. 

“HA. C. BELL. 

“H. A. BELL. 

“fF, E. WATKINS, 

“By J. E. De Forrest, Agent.” 


Separate answers were filed by the owners of the several 
tracts of land. These answers need not be set out in detail; 
it will suffice to say that the answers present the defenses 
_ following: 

First: Want of mutuality in the contract; that it was a 
mere option, so far as the purchaser was concerned, and 
that being unenforceable as to the purchaser, it would not 
be specifically enforced as against the grantors named 
therein. 

Second: That Hiram A. Bell tendered performance of 
the contract on the 15th day of June, the day performance 
was due; and that the agent of the purchaser, acting for 
him, declined to carry out the contract, and to pay the 
purchase price, because the contract made by Wzra 8. Bell 
for the southeast quarter of the section, and of date of 
May 24, had not been consummated by Ezra S. Bell’s pro- 
curing his wife’s signature to the deed; and that, on the 
failure of the purchaser to carry out the contract, on the 
day named, Hiram A. Bell declined to be further bound by 
the contract, and demanded the surrender of his deed. 

Third: That the land owned by Charles A. Youll and 
wife was a homestead, and that the deed had never been 
acknowledged before an officer competent to take an ac- 
knowledgment, and, therefore, the conveyance could not 
be enforced as against thea. 
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Fourth: That the contract was an entirety and not 
severable, and being unenforceable as to the Youlls and 
Hiram A. Bell, it could not be enforced as to the remain- 
ing defendants, H. C. Bell and wife. 

Regarding the first contention, it may be said that we are 
of opinion that the want of mutuality in a contract is no 
defense. Defendants saw fit to enter into the contract, 
worded as it is, leaving with the plaintiff, under its terms, 
the option not to complete the contract if Ezra S. Bell and 
wife failed to convey. It is contended by counsel that 
under the rule in this state, a unilateral contract will not 
be enforced. We do not so recognize the rule. The op- 
posite doctrine seems to have been firmly established in 
this state by the decisions of this court in Bigler v. Baker, 
40 Neb. 325, and other cases therein cited. We are there- 
fore of the opinion that the answers, so far as the plea of 
want of mutuality is concerned, fail to state a defense. 

It is disclosed by the evidence that the trial court was 
justified in finding that H. A. Bell appeared at the bank 
in Butte where the papers had been deposited in escrow, 
and notified the holder of the papers that he was ready to . 
complete the transfer, and that he desired the money for 
his land. It is further disclosed by the evidence that De 
Forrest, who was acting as the agent for the purchaser, had 
gone to the bank in the morning of the same day and de- 
posited three checks with the cashier, covering the purchase 
price of the three tracts of land, and had taken up and de- 
stroyed the three forfeit checks of $125 each, which had 
been deposited with the deeds. It is further disclosed that 
lnzra S. Bell and wife had failed to execute a deed for the 
southeast quarter of the section. Accordingly, De Forrest, 
when he left the three checks with the cashier, told him 
to close up the sale with Youll and H. C. Beil, providing 
the abstracts were all right, and to give them the checks, 
and take their deeds. But he directed the cashier not to 
deliver the purchase price for the land of H. A. Bell, but 
to hold that matter for a few days, to see if they could not 
get the deed for the fourth quarter from Ezra S. Bell and 
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wife. The lands owned by the father, H. C. Bell, a son, H. 
A. Bell, a son-in-law, C. A. Youll, and another son, Ezra 8. 
Bell, composed an entire section of land. Watkins, in his 
contract, reserved the option not to take any of the lands 
if he failed to get that of Ezra S. Bell, the deal between 
Watkins and Hzra S. Bell being included in another and 
separate contract. A forfeit of $25 was put up by each of 
the parties to that contract. Ezra S. Bell signed the deed 
and was to procure the signature of his wife, and, on fail- 
ure so to do, he was to forfeit the $25 which he had de- 
posited. It is probable that the purpose of De Forrest, in 
declining to close up the deal with H. A. Bell, was to see, if 
holding it open, Ezra S. Bell could not still be induced to 
convey. However, whatever the purpose, we are of opinion 
that H. A. Bell, having appeared on the day performance 
of the contract was due, and tendering performance, which 
was declined, was no longer bound to carry out the con- 
tract, and that a court of equity ought not to specifically 
enforce the contract as against him, as it appears that it 
was several days later before the purchaser concluded to 
take the quarter owned by him. We are therefore of 
opinion that the judgment of the trial court in so far as 
the quarter of H. A. Bell is concerned, is right and should 
be affirmed. 

As a third defense in favor of Charles A. Youll and wife, 
it is contended, and abundantly supported by the proof, 
that the quarter section which the Youlls were proposing 
to sell was their homestead. The deed of conveyance was 
executed before E. G. Barnum, who was acting as an agent 
for the purchaser, F. E. Watkins, his contract being that 
he would assist De Forrest in making purchases of land 
around Butte, and for each quarter section deeded to Wat- 
kins, he should have a commission of $50. So in the mat- 
ter of the conveyance of the homestead of the Youlls, the 
notary public, Barnum, who took the acknowledgment, had 
a direct pecuniary interest in procuring the conveyance to 
be made. We are of opinion that he was disqualified, by 
reason of this pecuniary intcrest, to take the acknowledg- 
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ment. It is clearly against public policy that a notary 
public, before whom the acknowledgment to a conveyance 
is taken, should have an interest such as Barnum is shown 
to have had in the conveyance in question. Chadron Build- 
ing & Loan Ass’n v. O’Linn, 1 Neb. (Unof.) 1. It follows 
that as to the northwest quarter, the judgment of the trial 
court is right and should be affirmed. 

It is finally contended that the contract was joint and 
entire, and that, being unenforceable as to some of the de- 
fendants, it can not be enforced as to Hiram A. Bell. We 
are unable to find merit in this contention. The contract 
of each of the defendants is plainly independent and sever- 
able. The undisputed testimony shows that the money 
necessary to pay the purchase price due Hiram C. Bell was 
in the bank at Butte on the 15th day of June, when per- 
formance was due. A check covering the purchase price 
had been deposited with the cashier of the bank. H. C. Bell 
objected to this check, claiming that he did not sell his 
land for a check but for money. This objection does not 
merit consideration. The cashier informed him that he 
could obtain the money on the check. We are unable to see 
wherein H. C. Bell has presented any defense to plaintiff’s 
cause of action. Weare therefore of opinion that the judg- 
ment of the trial court as to the defendant H. C. Bell is 
wrong, and should be reversed. It is therefore recom- 
wended that, so far as the judgment of the trial court re- 
lates to the quarter section owned by Hiram C. Bell, the 
judgment be reversed and the cause remanded with direc- 
tions to the trial court to enter a decree in accordance with 
the prayer of the petition; and that in all other respects 
the judgment be affirmed. 


DUuFFIE and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court, so far as it relates 
to the quarter section owned by Hiram. C. Bell, is reversed, 
with directions to the trial court to enter a decree in ac- 
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cordance with the prayer of the petition; in all other re- 
spects the judgment is affirmed. 
AFFIRMED IN PART. 


ty 


ELLA C. SPENCER ET AL., APPELLANTS, V. CHARLES ForpD 
SCOVIL ET AL., APPELLEES.* 


Fiiep Octoser 7, 1903. No. 12,996. 


1. Will: Devise: ConstrucTion. A testator devised certain lands 
located in Nebraska, Missouri, Iowa and Dakota, to his daughter, 
M., her heirs and assigns forever, upon the condition that she 
should not alienate the lands in Nebraska until she attained the 
age of thirty-three; but that she might alienate the other lands 
with the consent of the testator’s executors; and for the purposes 
of such alienation, appointed the mother of M. her guardian until 
M. reached the age of majority, clothing the guardian with full 
power to transfer on behalf of M. such title as testator possessed 
at the time of his decease. He then declared that, in the event 
of M.’s death without living issue, so much of all the lands 
described as she had not alienated and conveyed should go to 
certain other persons named. M. died after attaining the age of 
thirty-three but without issue, devising the lands in Nebraska 
to her husband. Held, That the testator intended to give to M. 
a fee simple estate in the Nebraska lands, with power of aliena- 
tion after attaining the age of thirty-three. 


LimITaTIonN Over Vorp. Where a testator devises 
land to his daughter in fee simple, a subsequent clause in his 
will, by which he attempts to devise over to others so much of the 
land as his daughter has not alienated during her lifetime, if she 
dies without living issue, is void. 

APPEAL from the district court for Otoe county: PAauL 

JESSEN, JUDGE. Affirmed. 


L. F. Jackson, Andrew J. Sawyer, N. Z. Snell, James M. 
Woolworth and B. M. Thompson, for appellants. 


Harry O’Neill and George J. Gilbert, contra. 


KIRKPATRICK, C. 

This is an appeal from a judgment of the district court 
for Otoe county, and involves the construction of the last 

* Rehearing denied. See opinion, p. 99, post. 
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will and testament of one Robert Hawke, and, primarily, 
the sixth item thereof, which, omitting formal descriptions 
of the premises devised, reads as follows: 

“T give and devise to my daughter, Minnie Hawke (cer- 
tain property in Nebraska, Missouri, Iowa and Dakota), 
together with, all and singular, the tenements, heredita- 
ments and appurtenances unto all and each of the above 
mentioned and described premises, in ‘Item Sixth’ of this 
instrument referred to, belonging or in any wise apper- 
taining; upon the express condition, however, that the said 
Minnie Hawke shall not grant, bargain, sell, convey, mort- 
gage or otherwise incumber, or permit to be incumbered or 
sold, any of the premises described in said ‘Item Sixth,’ 
until she shall have attained the age of thirty-three years, 
except the timber land situated in * * * Missouri, and 
her undivided land situated in * * * Iowa, and the 
mineral lands * * * in Dakota, may be by her granted, 
bargained, sold, released, quitclaimed or demised with the 
assent and approval of my executors of this my last will 
and testament, hereinafter named, the survivors or sur- 
vivor of them, expressed in the deed, lease or other instru- 
ment alienating the same, without the aid of a court of 
equity, and, to that end, I do hereby appoint Elizabeth A. 
Hawke, her mother, guardian of my said daughter, Minnie 
Hawke, until she shall have arrived at the age of majority, 
for the purposes of her person and the conveyancing by her, 
leasing and selling of said last mentioned property, and 
with full power and authority to execute and deliver, in 
the name of my said daughter Minnie Hawke, until she 
shall attain the age of majority, as such guardian, all neces- 
sary deeds, conveyances, leases and other muniments of 
title, to assure to the purchasers such title therein as I 
possessed at the time of my decease, and until the said 
Minnie Hawke shall arrive at the age of thirty-three years, 
it is my will and I do hereby direct and request my said 
executors, the survivors or survivor of them, to enter into 
and upon the above described premises, situated in the 
state of Nebraska, referred to in said ‘Sixth Item’ of this 
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instrument, and to lease and farm-let the same, for the 
use, benefit and behoof of my said daughter, Minnie Hawke, 
and (after deducting certain charges) pay to my daugh- 
ter’s guardian for her use, the balance of such rents, issues 
and profits from time to time, until she shall arrive at her 
majority, and afterwards to her as the same shall come to 
the hands of my executors, they charging to the rest, resi- 
due and remainder of my estate such reasonable sum an- 
nually for their services in that behalf as: will be a just 
compensation therefor. 

“To have and to hold all and singular, the premises in 
‘Item Sixth’ of this my last will and testament, unto my 
said daughter Minnie Hawke, subject only to the limita- 
tions herein above made, and her heirs and assigns for- 
ever. 

“In the event my said daughter, Minnie Hawke, shall 
depart this life, either before or after my decease, having 
no issue of her body born, her surviving, it is my will, and 
I do hereby order, direct and require, ‘that all the above 
mentioned premises described in said ‘Item Sixth,’ not by 
her alienated and conveyed previous to her death, shall 
descend to and be-divided between my beloved wife, Eliza- 
beth A. Hawke, and my daughters, Ella Spencer and Lulu 
Hawke Rector, and their heirs by representation, share 
and share alike, provided that no part, parcel or portion 
of said property shall descend to and be vested in any 
child or children of my son, William Hawke, begotten upon 
the body of the herein above mentioned Sadie Gladstone.” 

The appellants, Ella C. Spencer and William Hawke, are 
the claimants under the above quoted item; the appellees 
being Charles Ford Scovil, the husband of Minnie Hawke, 
who is the devisee of the Nebraska lands described in the 
will, under the last will of Minnie Hawke, deceased, his 
wife, and certain other heirs of Robert Hawke who were 
made defendants because of alleged interest claimed by 
them in the premises. Minnie Hawke died after attaining 
the age of thirty-three years and after her marriage to 
Scovil, leaving no issue surviving her; and appellants 
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brought this suit for partition of the Nebraska lands, seek- 
ing to bar Scovil of his claim under the will of his deceased 
wife. The appellants’ petition in the lower court was 
demurred to; the facts above mentioned being admitted to 
be true, and the will of Robert Hawke being made a part 
of the petition and subject to the same demurrer, which 
was by the trial court sustained, and the cause is pre- 
sented in this court for determination. . 

The only property in controversy in this proceeding is 
that located in Nebraska. The question presented is 
whether the attempted devise over is valid; or, stated differ- 
ently, did Minnie Hawke under the terms of “item sixth” 
take such a title in the Nebraska lands as empowered her 
to devise the lands to her husband, and thus defeat the ex- 
ecutory devise? A right decision of this question depends 
upon a correct answer to two inquiries: What was the 
intent of the testator? And, is there any obstacle to the en- 
forcement of that intent? A question of fact and a ques- 
tion of law. 

A rule always jealously enforced by the court is that 
the intent of the testator must be carefully ascertained. 
No court will add to or substract one word, or twist or 
strain an existing word, in order to condemn or save from 
condemnation a bequest clearly contained in the will. In 
this important inquiry the language of the will is the only 
evidence of the intent. Counsel in their able and some- 
what voluminous briefs have stated their various conten- 
tions in many forms, but we think the principal conten- 
tions may be stated briefly as follows: On behalf of ap- 
pellants it is contended that, by the will, Robert Hawke 
intended to give to his daughter Minnie a life estate in the 
lands in controversy, or perhaps an estate upon a condi- 
tional limitation, determinable upon her death without 
issue, with an executory devise or remainder over to ap- 
pellants. 

On behalf of appellees it is contended that Minnie under 
the will took an estate in fee simple in the Nebraska lands, 
and that therefore the devise over must fall for repugnancy, 
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in harmony with the rule that there can be no limitation 
over after an estate in fee simple. We do not understand 
that there is any substantial conflict between the parties to 
this controversy as to the rule that, where a testator has 
once clearly vested in a legatee a fee simple, absolute, sub- 
sequent clauses will not operate to cut down such an estate 
to a less estate, such clauses being held void for repug- 
nancy. It seems to us that as to this proposition there is 
no discord between the cases cited by both appellants and 
appellees. The parting of the ways is arrived at in the 
application of rules of construction, not of positive rules 
of substantive law. This may, perhaps, be indicated by a 
brief excerpt from Shects’ Estate, 52 Pa. St. 257, cited by 
appellants in their reply brief: 

“Subsequent provisions will not avail to take from an 
estate, previously given, qualities that the law regards as 
inseparable from it, as, for example, alienability; but they 
are operative to define the estate given, and to show that 
what without them might be a fee, was intended to be a 
lesser right.” 

Similar language, also quoted in appellants? brief, oc- 
curs in Haton v. Straw, 18 N. H. 320: 

“There can be no limitation over, after an absolute de- 
vise in fee simple; but an attempt to constitute a limitation 
over, after language which might otherwise be construed 
to convey an absolute fee, may serve to give a construction 
to that phraseology, and show that such an estate was not 
intended.” 

We think that these excerpts recognize the essential re- 
pugnancy between an estate in fee in the first taker, and an 
attempted devise over. While some question is made of the 
reasonableness of this rule, although sustained by many 
authorities, and some citations are made which plainly 
question its soundness, we will for the present assume it to 
be the rule applicable in this case, inasmuch as appellants 
seemingly base their case upon the assuinption that Minnie 
Hawke took a base or determinable fee in the Nebraska 
lands, in consequence of which, under the rule stated, the 
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devise over would be good. It seems equally apparent to 
us that appellees have based their entire argument upon 
the proposition, that the devise over to appellants is valid 
if Minnie Hawke took less than a fee simple absolute in 
the lands in controversy, and have labored to show that 
the estate in her vested is one in fee simple, with unlimited 
power of disposition. We are brought therefore to the 
question of fact already suggested, namely: What estate 
was intended to be given to Minnie Hawke in the Nebraska 
lands? Our understanding of the language of Robert 
Hawke’s will may be shown by rearranging the directions 
in the item quoted, reading the item as if it said: 

“T give to Minnie the lands described in Nebraska, Mis- 
souri, Iowa and Dakota, to have and to hold all and sin- 
gular unto the said Minnie, her heirs and assigns forever, 
subject only to the following conditions: The lands in 
Missouri, Iowa and Dakota, nay be by her alienated with 
the assent of my executors, and, until she arrives at her 
majority, any such alienation shall be through her mother, 
hereby appointed her guardian, who shall have full power 
and authority, before Minnie’s majority, to transfer, on 
behalf of her, such title as I possess therein at the time 
of my death. But the said Minnie shall not alienate or in- 
cumber any of the lands in Nebraska until she shall have 
attained the age of thirty-three years; and, until then, I 
direct that my executors shall take possession and manage 
the same, paying the profits to her.” 

As Minnie Hawke attained the age of thirty-three years, 
we may disregard the restriction upon her power of alien- 
ation until attaining that age, except so far as it may be 
necessary to consider it to ascertain the intent of the tes- 
tator. As the lands outside of Nebraska are not in con- 
troversy, the directions concerning them are likewise inter- 
esting only in so far as they may enlighten the mind on the 
question of intent. 

Appellants contend that Minnie Hawke was given a 
base or determinable fee in the Nebraska lands, which 
would ripen into a fee upon the birth of issue surviving 
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her, and, dying without living issue, would vest abso- 
lutely in the devisees over. To sustain this contention, 
they read the devising over clause as if it said: In the 
event of her death without issue, then all the lands in Ne- 
braska, that is, the lands regarding which no power of 
alienation was given, shall go to, etc., restricting the words, 
“not by her alienated and conveyed,” to the other lands 
devised. The argument assumes that she was not, by the 
will, empowered to alienate the Nebraska lands in fee 
simple, and if we have not misapprehended counsel, the 
warrant for this assertion is to be found in the fact that 
the testator did in express terms provide for the alienation 
by her of all the lands outside of Nebraska. There is no 
necessity, it is urged, to infer a power to sell in fee the 
lands in controversy, because the devisee has been ex- 
pressly given the power to sell certain other lands in fee 
which are specifically described. We have read the lan- 
guage of this item many times, and can not bring ourselves 
to the belief that such a construction thereof is warranted. 
Let us read the item as if it contained no other devise than 
that of the lands in Nebraska. It would then give to Min- 
nie Hawke, her heirs and assigns forever, all the lands in 
Nebraska, mentioned therein, subject only to the condi- 
tion that she should not alienate the same until she ar- 
rived at the age of thirty-three years. Assuming that the 
item contained nothing more, would the testator not be 
understood by “a man of plain understanding” to mean 
that after the age of thirty-three had been attained, the 
power to alienate would vest? If one should say to his 
servant, “I give you this horse, upon the condition, how- 
ever, that you shall not ride it until the first day of next 
month,” the servant would be justified in assuming the 
right to ride it after the limitation had elapsed. Robert 
Hawke gave the Nebraska lands to Minnie Hawke, her 
heirs and assigns forever, upon the condition that she 
should not, until attaining a certain age, do with it what 
she would, except for the condition imposed, have had a 
right to do before then, a right incident to the estate 
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granted to her, her heirs and assigns forever. After at- 
taining the age of thirty-three, therefore, in the absence of 
any words clearly indicating a contrary intent, it must be 
held that Minnie took an estate in fee simple in the Ne- 
braska lands. 

If such is the intent to be inferred from so much of the 
language of the item as relates solely to the Nebraska lands, 
what, if anything, is subtracted from the estate therein 
granted by reason of the fact that, in the same devise, the 
testator also devises other lands, and makes certain spe- 
cific directions with reference to them? In substance, the 
testator has said, I give certain lands located in four states 
to my daughter, upon the condition that she shall not 
alienate the lands in one state until she is thirty-three 
years old; but the other lands she may alienate immedi- 
ately, and, to that end, I make her mother her guardian, 
until she arrives at her majority, for the purpose of con- 
veying this property for her, and give to her mother full 
authority to execute for her any instrument to transfer to 
the purchaser such title as I possessed therein at the time 
of my death. Does the fact that he expressly empowers 
her to alienate the lands outside of Nebraska, before she 
is thirty-three, imply that she is to have an estate less 
than a fee simple in the Nebraska lands? We are unable 
to answer in the affirmative. On the contrary, it seems 
to us, that, having attempted to restrict the power of 
alienation as to the Nebraska lands, he sought to avoid 
the possibility of a misconstruction of the exception, and 
to prevent its application to all the lands, by expressly 
stating that she might alienate the lands outside of Ne- 
braska. Then, mindful of the fact that she was at the 
time of making the will under the age of majority, he 
sought to provide means for the alienation of those lands, 
before her majority, by the appointment of her mother 
as guardian; and, as we take it, the specific language in 
which he clothes such guardian with full power and au- 
thority to pass “such title as he possessed therein, at the 
time of his decease,” is but the manifestation of a some- 
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what natural anxiety as to the obstacles that might pre- 
sent themselves to the alienation of the lands through a 
guardian before the devisee had attained her majority. 
As we read it, there is nothing in the language quoted, 
expressed or implied, regarding the lands outside of Ne- 
braska, the appointment of a guardian for the minor de- 
visee for certain purposes, the clothing of such guardian 
with certain powers, that argues against the supposition 
that the testator understood he had given Minnie Hawke 
a fee simple in the lands in controversy. The devising 
over clause, then, must be read as the testator wrote it, 
that is, the words, “not by her alienated and conveyed,” 
must be taken to apply to all the premises described in 
the sixth item. 

Coming now to a construction of the devising over 
clause, for the purpose of ascertaining whether the words 
“are operative to define the estate given,” and to see 
whether “what without them might be a fee, was intended 
to be a lesser right,” as expressed in Sheets’ state, supra, 
it is plain that the testator’s desire was that all the lands, 
including those in Nebraska, which Minnie had not alien- 
ated and conveyed, should, upon the happening of a 
certain contingency, go over, the contingency being Min- 
nie’s death without surviving issue. Minnie did die with- 
out issue. The question presented is, whether this is a 
case in which subsequent provisions are inserted to take 
from an estate, previously given, qualities that the law 
regards as inseparable from it, namely, alienability; or 
whether such provisions do, in fact, import that the tes- 
tator has intended by the preceding language to give a 
less estate than that language, standing alone, would give. 
We have already concluded that the primary devising 
clause, standing alone, gives to Minnie a fee simple in the 
Nebraska lands. As we read it, the devising over clause 
rather reenforces than contradicts this construction, as it 
assumes in her the power of alienating those lands, and 
only attempts to give to the devisees over what she has not 
disposed of. It ought not to be contended that language 
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in a subsequent provision, which assumes that the first 
taker has the power of alienating the lands previously 
given to such devisee, her heirs and assigns forever, with- 
out other qualification, can be effective to cut down the 
estate of the first taker to a less estate. We think that 
before this can be done the language must be so clear as 
to leave no room for doubt. 

We have then a case in which a testator has given to 
his daughter certain lands in fee simple, with a devise 
over to others of so much of the Jands as his daughter 
has not disposed of. The rule is supported by a great 
weight of authority, both ancient and modern, that the 
devise over must fall for repugnancy. 

In Attorney General v. Hall, Fitag. (Eng. 1731) 314, 
the bequest was: 

“Item. I give and bequeath all my real and personal 
estate unto my son Francis Hall, and to the heirs of his 
body, to his and their use, to be paid unto him in three 
years after my death, and during that time I make Sir 
Isaac Newton, executor of this my will, and after the said 
three years expired, I do appoint that my said son Francis 
shall be executor; and if my said son Francis Hall shall 
die, leaving no heirs of his body living, then I give and 
bequeath so much of my said real and personal estate, as 
my said son shall be possessed of at his death, to the Gold- 
smiths Company of London, in trust for several chari- 
table uses mentioned in his will: But my will is, that the 
company shall not give my said son any disturbance dur- 
ing his life.” 

The testator died, and after three years Francis Hall 
took upon himself the execution of the will, and sometime 
after suffered a common recovery of the real estate, after 
which he made his will, appointing his wife executrix 
thereof, and died without issue. The Goldsmiths Com. 
pany thereupon brought an action to have an accounting 
of so much of the estate as Francis Hall died possessed 
of. Quoting from the reporter’s notes of that case: 

“The court was unanimous, that the limitation over 
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was void, as the absolute ownership had been given to F. 
H., for it is to him and the heirs of his body, and the 
company are to have no more than he shall have left un- 
spent; and therefore he had the power to dispose of the 
whole; which power was not expressly given to him, but 
it resulted from his interest: The words that give an 
estate-tail in the land must transfer the entire property 
of the personal estate, and then nothing remains to be 
given over.” 

In Jackson v. Bull, 10 Johns. (N. Y.) 19, the testator 
devised certain lands to his son Moses, his heirs and 
assigns forever, and then declared: 

“In case my son Moses should die without lawful issue, 
the said property he died possessed of, I will to my son 
Young,” ete. : 

It was held that the testator intended to give Moses an 
absolute contro] over the property, and the words, “the 
property he died possessed of,” were, as in the Hall case, 
held to imply a power of disposition in Moses, repugnant 
to and destructive of the limitation over. 

In Ide v. Ide, 5 Mass. 499, the testator gave to his son, 
Peleg, his heirs and assigns forever, certain lands, adding: 

“That if my son Peleg shall die, and leave no lawful 
heirs, what estate he shall leave, to be equally divided 
between my son John Ide, and my grandson Nathaniel 
Tde.” 

The court there say: 

“Whenever, therefore, it is the clear intention of the 
testator that the devisee shall have an absolute property 
in the estate devised, a limitation over must be void, be- 
cause it is inconsistent with the absolute property sup- 
posed in the first devisee. * * * In the case at bar, there 
is, first, an express fee simple devised to Peleg; in conse- 
quence of which, if not afterwards qualified, he might 
dispose of the lands at his pleasure. But the limitation 
over is only of what estate he should leave at his death; 
which is descriptive only of the estate of which he should 
then be in possession. The implication is therefore neces- 

10 
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sary, that the testator intended that Peleg might dispose 
of any or all of the estate devised, and leave nothing at 
his death. The absolute unqualified interest in the estate 
devised, was therefore given to Peleg, which is incon- 
sistent with the limitation over to John and Nathaniel, 
and consequently this limitation, under which demandant 
claims, is void.” 

The last two cases cited follow Attorney General ». 
Hall, supra, and it is urged by appellants that they mis- 
apprehend the holding in the Hail case, but we think the 
three cases are in a direct line. The devises in the three 
cases are strikingly similar. In each the primary devise 
is in language, standing alone, which imports a fee simple, 
and the devise over is of what the first taker has not dis- 
posed of, implying that the first taker had the power of 
disposition. Other cases which announce the same rule 
are numerous and need not be tabulated herein. 

Finally, it is asked why, if the intent of Robert Hawke 
may be certainly ascertained, that the property devised 
to his daughter Minnie, not by her alienated and conveyed, 
should go upon her death without issue to certain per- 
sons named, such intent should not be enforced, no prin- 
ciple-of public policy contravening? The common law 
rule, condemning for repugnancy the devise over, is char- 
acterized as harsh and arbitrary, and we are asked not to 
commit the jurisprudence of this state to it. The answer 
is, we think, that where a testator has once clearly ex- 
pressed his intent to give to a devisee a fee simple, that 
devisee, his heirs apparent and assigns, are entitled so to 
regard it, and deal with the subject of the devise as a fee 
simple. The holder of an estate in fee simple may sell 
it and convert it into money, or by will devise it, or, tak- 
ing thought, may say, “I will not make a will, as I desire 
my property to go to my heirs in the manner provided by 
law.” There is no sound reason why, in the last named 
event, the estate should not pass as he impliedly directs, 
or why, in the second event, it should not go as he ex- 
pressly directs, but pass again under the dominion of the 
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very instrument vesting in him the estate that empowers 
him to sell it and convert it into money, as in the first 
named event, giving the money to his heirs. A testator is 
not, under the well established rule, and, as we think, 
should not be, permitted to control the future devolution 
of property vested by his will in fee simple in his devisee. 

In the view we have taken, both of the question of fact, 
and the law applicable, it becomes unnecessary to discuss 
certain other questions suggested, and from what has 
been said, it follows that the judgment of the lower court 
sustaining the demurrer is right, and should be affirmed. 


DuFFiE and Pounpb, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFVIRMED. 


The following opinion on motion for rehearing was 
filed March 2, 1904. Motion overruled: 


SEDGWICEK, J. 


It is contended, in the brief upon the motion for rehear- 
ing, that the words, “not by her alienated,” etc., do not 
refer to the Nebraska lands. We can not so regard it. 
The will devises to Minnie Hawke certain lands in Ne- 
braska and in other states. By the terms of the will she 
is given the power to alienate the lands after she reaches 
the age of thirty-three years. This applies to all the land. 
The lands outside of Nebraska could be alienated before 
that time in accordance with certain provisions in the 
will applying to other, but not to Nebraska land. 

It is also provided in the will that, if the devisee dies 
without issue, the lands shall “descend to and be divided 
between” the wife and other daughters of the testator. 
This provision, by its express language, is made to apply 
to “all of the above mentioned premises described in said 
item sixth.” As the Nebraska land is described in item 
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“sixth,” it is of course included. But this devise over 
to the wife and other daughters is expressly made to em- 
brace only land “not by her (Minnie Hawke) alienated 
and conveyed previous to her death.” As the lands in 
question were by her alienated and conveyed previous to 
her death, they are not included in the devise over. 

The terms of the will seem plain. We do not see the 
necessity of applying abstruse rules of construction. The 
conclusion of the commissioner is correct, and the motion 
for rehearing is overruled. 

: MOTION OVERRULED. 


CHARLOTTE A. COCHRAN ET AL. V. PHILADELPHIA Morrt- 
: GAGE & Trust CoMPANY. 


Fivep OcToBER 7, 1903. No. 138,036. 


1. New Trial: Notice: Court Rutes. A failure to give one day’s 
notice in writing of the hearing on a motion for a new trial, as 
provided for in the rules governing the district court for Douglas 
county, will not ipso facto render the ruling of the trial court on 
such motion erroneous, requiring the reversal of the judgment; 
but in this court the inquiry will be, whether the trial court 
should have allowed or denied the motion. 


2. Lease: DerauLtT: ACTION: Notice. Under a lease containing the 
provision that if the rent, or any part thereof, shall be in arrears 
and unpaid at any time, it shall be lawful for the landlord tc 
retake possession without any formal notice, a right to maintain 
an action of detention accrues after default and statutory notice 
to the tenant. 


3. Forfeiture: Watver. A tenant who held possession of premises 
under a lease providing for the payment of $15 rental, payable 
on the 12th day of each month in advance, was thirteen months 
in default. He sent a check for $15 by mail to the agent of the 
landlord, unaccompanied by letter of explanation or instruction 
and in abbreviated terms on the face of the check wrote, “1 mo 
rent, 1021 S. 36 St, to Apl. 25, ’02.” The check was cashed an¢ 
the money applied on the past due rent. In an action to dis 
possess the tenant, commenced before the expiration of the 
period indicated on the face of the check, held, that the ac. 
ceptance and retention by the landlord of the check, did no! 
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waive the forfeiture, in the absence of a showing that the land- 
lord or his agent received the check with actual knowledge of 
the proposed limitation in its application. 


4. Evidence. Evidence examined, and held that a peremptory instruc: 
tion for plaintiff was properly given. 


Error to the district court for Douglas county: GEORGE 
W. Srupss, JuDeR. Affirmed. 


me os 


J. L. Kaley and H. FE. Cochran, for plaintiff in error. 
Wharton & Baird & Sons, contra. 


KIRKPATRICK, C. 


On May 5, 1902, the Philadelphia Mortgage & Trust 
,Company, defendant in error, filed in the county court of 
Douglas county its complaint in an action of detention 
brought to recover possession of certain premises owned 
by it in the city of Omaha, plaintiffs in error, who were 
tenants thereon, being made defendants. The complaint 
was in the ordinary form, alleging ownership, the pos- 
session of the defendants at an agreed rental of $15 a 
month, payable on the 12th of each month, their default 
from March 12, 1901, to April 12, 1902, service of notice 
to quit and demand for possession, with prayer for judg- 
ment. There was judgment for defendant in error, and 
the cause was removed to the district court, where there 
was a trial to the court and a jury. After hearing the evi- 
dence, the court, on motion of defendant in error, in- 
structed the jury to return a verdict for it, and a motion 
for a new trial being overruled, the cause is presented to 
this court for review. 

It is shown by the record that plaintiffs in error orig- 
inally went into possession of the premises under a lease 
dated October 20, 1899, which provided for a rental of $15, 

ayable monthly in advance on the 12th day of each month. 
The lease contained a provision that in default of pay- 
ai of rent in accordance with the terms of the lease, 

t should be lawful for the lessor or his agent, without 
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formal notice or demand, to re-enter and take possession. 
It appears that the tenants were in default for many 
months, and various attempts were made to collect the 
rent due, and finally this action was instituted. Defend- 
ant in error dealt with plaintiffs in error through its agent, 
Brennan Love Company. Other facts will appear in the 
consideration of the several reasons urged why the judg- 
ment should be reversed. 

It is made to appear that, at the time the motion for a 
new trial was ruled on by the trial court, plaintiffs in 
error were not present in court cither in person or by at- 
torney, and that no notice was served on them as to the 
time when the motion would come on for hearing, in seem- 
ing contravention of sections 2 and 8 of the rules of the 
district court for Douglas county, which are nade a part of 
this bill of exceptions, providing for one day’s notice in 
writing of the hearing of a motion. Counsel for plaintiffs 
in error contend that in this action of the trial court there 
is such error as requires the reversal of the judgment with- 
out further inquiry into the merits of the case made. On 
the contrary, we think the judgment can not be reversed 
for this reason alone. The enactment and enforcement of 
rules for the conduct of business is an inherent power of 
the courts of general jurisdiction (Audres v. Kridler, 49 
Neb. 535), and while doubtless the rules referred to are of 
great importance and convenience to litigants and counsel, 
we do not think that their strict observance in acting upon 
a notion for a new trial is an essential to the court’s 
jurisdiction. The purpose of a motion for a new trial, is 
to give the trial court an opportunity to review its own 
proceedings and to correct its own errors. If the trial 
court, which has heard the evidence, chooses to rule on 
the motion without the presence of the applicant, or the 
assistance that may be rendered in argument of the mo- 
tion, it would seem that complete justice could be done 
by presenting the cause on error to this court, where error 
in the ruling on the motion may be corrected. It would 
seem to be a vain thing to reverse a judgment, because of 
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a ruling, otherwise right, merely on the ground that the 
trial court failed to give an opportunity for argument. 
We decline, therefore, to sustain the first contention of 
plaintiffs in error, and will take up for consideration their 
second contention. 

Complaint is made of the insufficiency of the notice to 

vacate the premises served on plaintiffs in error prior to 
the commencement of this action. This notice was served 
on April 16, 1902, and this action was commenced May 
5, 1902. The contention made is that section 1021 of the 
code, defining a tenant holding over his term as one who 
“has failed, neglected or refused to pay the rent, or any 
part thereof, when the same was due,” is unconstitutional, 
being in contravention of section 11, article III of the con- 
stitution, the subject of the act being broader than its title, 
and the amendment of 1875 not being germane to the 
original section. Proceeding upon the theory that this 
section is unconstitutional, plaintiffs in error contend 
that mere failure to pay the rent does not make the hold- 
ing unlawful or a holding over the term, and that the 
right to terminate the tenancy must be determined by the 
language of the lease. The lease contained a provision as 
follows: : ; 

“That if such rent or any part thereof shall at any time 
be in arrears or unpaid, * * * then, * * * it shall be 
lawful for the party of the first part, * * * without any 
formal notice or demand, to enter into and upon said 
premises peaceably to hold and enjoy,” etc. 

Thus it appears that under the lease, without reference 
to the provisions of section 1021 of the code, the defendant 
in error had a right to re-enter in the event of default in 
payment of rent. The notice given was reasonable, and it 
would seem that the right to maintain this action can not 
be doubted. 

Whether there was a default at the time of the notice 
and the commencement of this action, is the next question 
for consideration, and is involved in the question whether 
there was error in directing a verdict for defendant in 
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error. Itis conteuded that there was at least one material 
question in dispute under the evidence, requiring sub- 
mission to the jury. It appears that before the notice to 
quit was served the plaintiffs in error had sent to the agent 
of defendant in error a check for $15, which appears in the 
record as follows: 

“Omaha, March 25, 1902. Commercial National Bank, 
of Omaha. Pay to the order of Brennan Love Co. Fifteen 
& No-100 Dollars. 1 Mo. rent 1021 S. 36 St. to Apl. 25, 
02. Hl. E. Cochran.” 

There was an effort made by defendant in error at the 
trial to show that this notation on the check was not 
there at the time of its receipt, but was put on afterwards. 
Inasmuch as the case was taken from the jury, this dis- 
puted question must be resolved in favor of plaintiffs in 
error, and the inquiry accordingly is whether the receipt 
and retention of this check constituted a new contract 
covering the period designated on the face of the check, 
so that during that period plaintiffs in error were not in 
default. Such is the contention now made. 

H. E. Cochran testified that he wrote the check; that at 
the time he was in default for twelve months’ rent; that 
he was well aware of this long default; that his purpose 
in putting the notation on the check was that if it were 
accepted, there would be no default during that period. 
His evidence also shows that many efforts were made by 
defendant in error through its agent to collect the de- 
linquent rent, and that he had from time to time paid 
sums ranging from $164 to $5, and that in sending this 
check he did so by mail, inclosing it in an envelope, with- 
out any letter of explanation or instruction. The testi- 
mony of defendant in erfor shows that the check was re- 
ceived in the ordinary course of business, was handled 
alone by a young woman in charge of that department, 
was cashed and the amount thereof applied on the ac- 
count against plaintiffs in error. It is now contended 
that the acceptance and retention of this check, with its 
notation, has the effect, not only to waive any prior for- 
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feiture, but to create a new tenancy commencing and end- 
ing on a different day of the month, plaintiffs in error 
invoking the rule that by the acceptance of rent, the land- 
lord waives a prior forfeiture, and that the debtor has the 
right to dictate the application to be made of a payment. 
Roth rules are well settled, but we do not think plaintiffs 
in error are in a position to be benefited by their applica- . 
tion. Cochran does not claim that he directed the amount 
to be applied in payment of rent for the current month, 
but the notation itself shows an effort or intention to 
carve out a new month commencing on the 25th, a date 
entirely unknown to the existing and recognized tenancy. 
Whatever the holding might be if the tenant, in express 
terms brought to the attention of the landlord, directs 
that the amount of one month’s rent tendered be applied 
. on the last or current month under the lease, and upon 
no other, and the amount is accepted, it would be clearly 
unreasonable to hold that such a notation upon a check 
could abrogate the contractual relations of the parties as 
existing and create a new tenancy upon different terms. 
But it is manifest to us that the placing of this notation 
upon the check was an attempt to set a trap in which it 
was sought to catch the agent of defendant in error. 
Under Cochran’s own testimony, it amounted to his say- 
ing, “I am in default for twelve months’ rent, but by 
means of this check, without letter of explanation or any 
act to challenge attention to what I am doing, I will limit 
the application of the amount to the present month.” 
There is nothing in the evidence to indicate that this 
payment would have been received upon the express con- 
dition, brought to the notice of defendant in error, that it 
was to apply otherwise than on the large indebtedness al- 
ready past due. While, doubtless, a notation on a check 
stating the purpose for which it is sent may be notice to 
the payee, checks are not intended to be used as a means 
of creating contracts, and should it be held that the 
drawer of a check may, by abbreviated notations thereon 
entirely foreign to the legitimate functions of such an in- 
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strument, change or abrogate existing contracts, checks 
would become dangerous to the commercial world, whereby 
the payee might be drawn into a pitfall and lose valuable 
rights. The one case cited and relied on by plaintiffs in 
crror is we think sufficient to indicate what the holding 
herein ought to be. Prindle v. Andersen, 19 Wend. (N. 
Y.) 391. Our understanding of that decision is that it is 
only when the landlord knowingly receives the payment, 
being aware of the conditions under which the tenant 
tenders it, that he will be held to have waived the for- 
feiture. In the case at bar, it is apparent that no con- 
tract for a new tenancy covering the month indicated in 
the check was ever in fact made, and we are of opinion that, 
in the absence of a showing that the notation on the check 
in question was brought to the actual knowledge of the 
landlord or his agent, its application upon the past due 
rent, and not for the period indicated, was within the 
right of defendant in error, and that there was no waiver, 
plaintiffs in error being in default at the time of the com- 
mencement of this action. The verdict for defendant in 
error was properly directed. It is therefore recommended 
that the judgment be affirmed. 


DurFrrFiz and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Marr McHALL, JR., ET AL, APPELLEES, v. CHARLES H. 
METZ ET AL., APPELLANTS. 


FILep OctTosBer 7, 1903. No. 13,112. 


1. Judgment: Equitaste Revier. A court of equity will not grant 
relief against a judgment taken by default, where the applicant, 
shown to have been duly served with summons, failed to avail 
himself of an opportunity to defend, such failure not being the 
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result of fraud, accident or mistake, unmixed with laches on his 
part. 


2. Petition: Surriciency. Petition examined, and held insufficient to 
state a cause of action. 


APPEAL from the district court for Holt county: JAMES 
F. Boyp, Jupcr. Reversed. 


John D. Pope and HE. H. Benedict, for appellants. 
R. R. Dickson, contra. 


KiRKPATRICK, C. 


This was a suit brought to enjoin a sale of land on ex- 
ecution issued out of the district court for Holt county 
on a judgment duly transcribed from Saline county. 
The petition was filed in the district court for Holt county, 
praying an injunction against the sheriff and the judg- 
ment creditors. To this petition a demurrer was inter- 
posed by appellants, which was by the court overruled. 
Appellants declining to plead further, judgment was en- 
tered in accordance with the prayer of the petition. To 
reverse this judgment, the cause is brought to this court 
upon appeal, and the only question presented is as to the 
sufficiency of the petition. The petition alleged, in sub- 
stance, that in July, 1898, Matt McHale and Matt McHale, 
Jr., who at the time were residing in Seward county, pur- 
chased of the J. I. Case Threshing Machine Company of 
Lincoln a steam-engine and boiler to be used in the opera- 
tion of a threshing machine, at an agreed price of $900, 
due in three payments of $300 each, evidenced by promis- 
sory notes in that amount. The appellant, Charles H. 
Metz, resided in Saline county, and was the agent of the 
threshing machine company, who made the sale of the 
machines to the McHales. It was alleged that the notes 
for the purchase price of the machines were made payable 
to the J. I. Case Threshing Machine Company, and were 
secured by a mortgage on the machines; that the notes, 
after being executed, were guaranteed by appellant, 
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Charles H. Metz; that, to induce appellees to purchase the 
machine, it was warranted to be a first-class engine and 
boiler, that it would do good work, and was fit for the 
purpose intended; that the machine was, in fact, wholly 
worthless and of no value whatever, and would not do the 
work as represented; all of which, it was alleged, was 
well known to the threshing company and to Metz; that. 
appellants were notified of the worthless character of the 
machine, and were notified to come and take it away; that 
Metz did come and get the machine, and sold it; that 
thereafter the threshing machine company instituted an 
action in the county court of Saline county against 
Charles H. Metz, who resided in that county, and against 
the McHales, who resided in Seward county; that Metz 
entered his voluntary appearance in the action, and a 
summons was issued for the McHales, directed to the 
sheriff of Seward county, which was served personally; 
that the McHales made no appearance in the action and 
judgment was entered against them by default; that sub- 
sequently the threshing machine company assigned its 
judgment to Charles H. Metz. A transcript of the judg- 
ment was thereupon filed in Holt county, an execution 
issued and levy made, to enjoin which is the purpose of 
this action. It is alleged that the judgment was obtained 
upon the perjured testimony of Metz, and other matters 
- are alleged which need not be noted. 

It is disclosed by the petition that personal service of 
summons was‘had upon both the McHales; that they made 
no appearance in the cause, and no excuse or explana- 
tion is made of their neglect to appear and make a de- 
fense. The petition sets up matters sufficient to constitute 
a defense to the action at law, if such matters had been 
properly presented to the court. The McHales wholly 
failed and neglected to appear or make any defense what- 
ever, and, in our opinion, this failure on their part is 
fatal to their right of recovery herein. 

In Cleland v. Hamilton Loan & Trust Co., 55 Neb. 18, 
this court said: 
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“It is an inflexible rule that a party seeking relief in 
equity from a judgment taken against him by default 
must exhibit a defense to the action and also show that 
such judgment is the result of fraud, accident or mis- 
take, unmixed with fault or negligence on his part. A 
judgment will not be set aside on the application of a 
party who has, by his own laches, failed to avail himself 
of an opportunity to defend. This salutary rule rests in 
principle and authority, and its rigid enforcement is 
necessary for the repose of society, by preventing litiga- 
tion from becoming interminable. Losey v. Neidig, 52 Neb. 
167.” 

It clearly appears that the petition fails to state facts 
entitling the petitioners to any relief, and the demurrer 
should have been sustained. It is therefore recommended 
that the judgment be reversed, and the cause remanded for 
further proceedings. 


DurFig and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings. 


REVERSED. 


McCook IrricaTIoN & WATER POWER COMPANY, APPELLEE, 
vy. CHARLES G. CREWS ET AL., APPELLANTS. * 


Firep Ocroser 7, 1903. No. 12,076. 


1. Riparian Owner: USE or Warmer. A riparian owner has a right to 
make a reasonable use of a stream flowing over or along his 
lands for the purposes of irrigation. 


2. This right is to be measured primarily by the 
amount of water in the stream available for such purposes, the 
number of persons who may so use it, the size, situation and 
character of the stream, and .the nature of the region. 

3. InNgury To Ricuts. In case a reasonable use of the water, 


* Rehearing allowed. See opinion, p. 115, post. 
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consistent with a like use by other riparian owners, can not be 
made, the injury to a riparian owner by reason of appropriation 
of the water by an irrigation enterprise is nominal only. 


4. : : Remepy. A lower riparian owner can not enjoin 
an irrigation enterprise by an upper appropriator under the 
statutes, merely because his damages for injury to his riparian 
rights have not been paid; his remedy is to sue at law for such 
damages. 


SM 


Equitable Relief: Damaces. But in case a lower appropriator 
under the statute is materially affected by diversions of water 
by upper riparian owners, he may bring a suit in equity to 
determine the rights of all claimants to use of the water and to 
quiet his title thereto, in which the damages to riparian rights 
may be ascertained and due compensation awarded. 


PLAINTIFF Must Do Equity. The lower appropriator may 
not maintain such a suit against upper riparian owners, without 
offering to do equity by paying whatever damages accrue to such 
owners by reason of the appropriation. 


7. Damages: PresuMPTiIon. It will not be presumed that the damages 
in such case are nominal only. 


8. Remand: AMENDMENT: New Parties. In furtherance of justice, 
where a decree is reversed, this court may remand the cause with 
leave to amend the petition and bring in new parties, instead of 
requiring the expense of a new suit. 


APPEAL from the district court for Hitchcock county: 
GrorRGE W. Norris, JUDGE. Reversed. 


Webster S. Morlan, for appellants. 
Fayette I. Foss and L. H. Blackledge, contra. 


Pounpb, C. 


The plaintiff is operating an irrigation ditch, taking 
water from the Republican river as appropriator. The 
defendants are riparian owners upon the Frenchman, a 
principal tributary of the Republican river immediately 
above the plaintiff’s canal, and claim a right to irrigate 
their lands with the water of said stream, both by virtue 
of their riparian rights and under subsequent appropria- 
tions. With the latter we have no concern. This suit is 
brought to enjoin the defendants from diverting water 
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necessary to the conduct and operation of the plaintiff’s 
ditch, and claimed by the plaintiff by virtue of its priority. 
The trial court granted an injunction, and the defendants 
appeal. 

The principles by which this cause must be governed 
have been settled substantially in the two prior cases of 
Crawford Co. v. Hathaway, 67 Neb. 325, and Meng v. 
Coffee, 67 Neb. 500, in which the several questions in- 
volved are discussed exhaustively. The defendants as 
riparian owners have a right to make a reasonable use of 
the stream for the purpose of irrigation. Meng v. Coffee, 
supra. And this right is property, entitled to protection, 
as such, the same as property rights generally, and is 
within the purview of the provisions of the constitution 
prohibiting taking of or damage to private property for 
public use without due compensation. Crawford Co. v. 
Hathaway, supra. The injury to the rights of a riparian 
owner in such cases may be nominal only, or may be sub- 
stantial, depending, in each case, upon a number of cir- 
cumstances. In general, the right is to be measured 
primarily by the aniount of water in the stream available 
for irrigation or other proper uses, the number of persons 
who may so use it, the size, situation and character of the 
stream, and the nature of the region. The purpose of the 
common law doctrine on this subject is to secure equality 
of use by riparian owners, as near as may be, to each, by 
requiring each to exercise his rights reasonably, and. 
with due regard to the right of other riparian own- 
ers to apply the water to the same or other purposes. 
Meng v. Coffee, supra. The right of the riparian owner, 
therefore, is neither a right to have every drop of the 
water flow past his land, on the one hand, nor, on the 
other, to abstract such quantities as he may deem neces- 
sary and proper for use upon his own land, to the injury 
of others who may desire to use the water, also. It is 
simply a right to be permitted to enjoy, and to make a 
reasonable use of, the water, consistent with like use by 
all other riparian owners. In Crawford Co. v. Hathaway, 
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Ho.coms, J., suggested, and we entirely concur, that the 
extent of land with reference to which riparian rights 
may be claimed can not exceed the area acquired by a 
single entry or purchase from the government, and he was 
inclined to hold that such area should be restricted to 
forty acres or, in case of irregular tracts, a designated 
numbered lot in the government survey. This is not to 
be taken, however, as meaning that every riparian owner 
may claim the benefit of the stream for the purposes of a 
tract of that size in every case. It is to be taken as a 
limitation of the reasonable use permitted by law rather 
than as defining it. In case the size of the stream, the 
amount of water therein, and the number of riparian 
owners who may make use thereof are such that the ir- 
rigation of five acres, for example, would be an un- 
reasonable use, the riparian owner would not be permitted 
to use the water to that extent in derogation of the rights 
of other riparian owners, and, in consequence, could not 
claim damages as against an appropriator upon that 
basis. Two elements are to be considered; the amount of 
water in the stream and the extent of the riparian land. 
Unless and until there is sufficient water to permit use 
with reference to an entire tract acquired by the single 
cntry or purchase from the government, the latter does 
not become material. In consequence, if a reasonable use 
of the water consistent with a like use by other riparian 
owners can not be made in a particular case, the injury 
to the riparian owner by reason of appropriation of the 
water by an irrigation enterprise is nominal only. 

An ‘important distinction must be made between an in- 
junction suit brought by a lower riparian owner against 
an upper appropriator and a suit against upper riparian 
owners by a lower appropriator. In Crawford Co. v. 
Hathaway, supra, it was held that a riparian proprietor 
might recover damages for injury to his riparian rights 
by appropriation under the statute, in the same way and 
subject to the same rules as a person whose property is 
affected injuriously by the construction of a railroad. In 
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that case a comparison was made between injury to ri- 
parian rights by appropriations and injury to abutting 
property resulting from obstruction of streets and high- 
ways by the construction and operation of railways. It is 
well settled that the remedy of the abutting owner, in such 
_cases, is to sue at law for his damages. The same con- 
clusion was reached, with respect to injuries to abutting 
property resulting from the obstruction of streets and 
highways by poles and wires, in Bronson v. Albion Tele- ' 
phone Co., 67 Neb. 111. In that case it was laid down as 
a general rule that “in case property is not taken directly 
by a public undertaking, but an owner suffers some ‘in- 
jury in an incidental right growing out of his peculiar 
situation or position, so that ordinary condenination pro- 
ceedings and payment of damages in advance are not 
practicable, the owner will be left to his remedy at law, 
and is not entitled to an injunction unless upon proof of 
insolvency or some other special circumstance.” This 
principle is clearly applicable to the instance under con- 
sideration. It follows that the lower riparian owner can 
not enjoin an irrigation enterprise by an upper appro- 
priator under the statutes, merely because his damages 
for injury to his riparian rights have not been paid. His 
remedy is to sue at law for such damages. A different 
principle, however, comes into play with respect to suits 
by lower appropriators against upper riparian owners. 
Undoubtedly the upper owner, who will be deprived of 
the right to use water upon his riparian lands by reason 
of an appropriation requiring that all the water pass into 
the ditch or canal of the appropriator, may maintain an 
action at law to recover his damages. But .in case he does 
not see fit to do so and diverts water for use upon his 
riparian lands so as to affect materially the lower appro- 
priator, the latter may bring a suit in equity to determine 
the rights of all claimants to use of the water and to quiet 
his title thereto, in which the damages to riparian rights 
may be ascertained and due compensation awarded. 
Crawford Co. v. Hathaway, supra, was such a case. 
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Where it becomes necessary for the lower appropriator to 
go into equity to protect his appropriation as against ri- 
parian owners whose damages have not been paid, it is 
obvious that he ought not to be permitted to maintain his 
suit without offering to do equity by paying whatever 
damages have accrued to riparian rights by reason of the 
appropriation. Coming into equity, he must do equity, 
and can not put the riparian owners to the trouble and 
expense of actions at law for their damages. Nor can it 
be presumed that the damages in such case are nominal 
only. The right is a well recognized and substantial one, 
which may be, in particular cases, very valuable. A plain- 
tiff who interferes with or takes away this right ought to 
be willing, when he comes into equity, to submit the na- 
ture and amount of the injury to adjudication and to pay 
such damages as may be awarded. 

In view of these principles, we think the decree must be 
reversed. It does not provide in any way for proper com- 
pensation to the defendants for damages to their riparian 
rights, if any they have suffered, nor is there any provision 
for ascertainment thereof. But, as there must clearly be 
further litigation between the parties in order to settle 
the present controversy, we do not think it advisable to 
dismiss the cause. In furtherance of justice, where a de- 
cree is reversed, this court may remand the cause with 
leave to amend the petition and bring in new parties, in- 
stead of requiring the expense of a new suit. Hoagland v. 
Van Etten, 23 Neb. 462, 31 Neb. 292. We think the cause 
should be remanded with leave to the plaintiff to amend 
its petition and bring in new parties, if so advised, to the 
end that its title may be quieted, the damages, if any, to 
upper riparian owners by reason of its appropriation de- 
termined and awarded, and all matters in dispute com- 
pletely adjudicated in the one proceeding. And we so 
recommend. . 


DUFFIE and KigkKPatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judginent of the district court is reversed and 
the cause is temanded for further proceedings, with leave 
to the plaintiff to amend its petition and to make new par- 
ties defendant, if so advised. 

REVERSED. 


The following opinion on rehearing was filed January 
18, 1905. Judgment of reversal vacated. Judgment of dis- 
trict court affirmed: 


1. Appeal: Issues. Ordinarily, a case on appeal will be tried and 
determined in the appellate court upon the same issues raised 
by the pleadings and the evidence as were presented in the trial 
of the case in the court in which it originated. 


2. Irrigation: Use or Waters. It is the policy of the law to regulate 
the diversion and use of the waters flowing in the streams of 
the state for the irrigation of lands by a uniform system apply- 
ing alike to all waters thus diverted; and the law of appropria- 
tion, as defined by the statute and administered by the state 
board of irrigation, igs deemed an effective means to accomplish 
the desired results. 


3. Damages. Where an appropriator of water for purposes of irriga- 
tion has acquired a vested right under the law to the use thereof 
for such purposes, a riparian owner on the same stream can not 
enhance the damages he has sustained, if any, to his riparian 
estate by, subsequently to the appropriation thus acquired, con- 
structing irrigating ditches to irrigate his riparian lands under 
his common law right to a reasonable use of the water of such 
stream for such purpose. 


4. Injunction. Where an appropriator has acquired a valid right to 
the use of water under the laws governing the taking and use of 
water for purposes of irrigation, the right is in its nature property 
and entitled to be protected as such, and for any invasion of, 
or injury to, the same the law will afford a remedy. And in 
such a case, equity will restrain an upper riparian owner from 
subsequently diverting water, the right to use which had been 
thus acquired, without requiring the appropriator to institute 
proceedings to condemn the rights under the common law of all 
‘riparian owners to the reasonable use of water flowing in the 
stream for irrigating riparian lands. 


5. Statutory Rights: Action. Where an appropriator has acquired a 
valid right to the use of water under the irrigation laws of the 
state, and is in the actual use of such water for purposes of 
irrigation, the right thus acquired is superior to that of a riparian 
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owner to a reasonaktle use of the water of the stream under 
the common law, to irrigate riparian lands, and, for the taking 
or impairment of the latter’s wight, an action is maintainable 
if any damages have heen suffered by the owners of the riparian 
estates. 

6. Rights Under Act of 1895: Remepy. The irrigation act of 1895 
authorizes and regulates the appropriation of the waters of the 
state for irrigation and other purposes which are declared to be 
a public use; and, in making appropriations of water as con- 
templated by the act, a riparian owner whose property rights are 
appropriated or impaired is entitled to compensation for the in- 
juries actually sustained, to be recovered in a suitable action or 
proceeding instituted for that purpose. Crawford Co. v. Hatha- 
way, 67 Neb. 325. 

7. Right of Eminent Domain. Under the constitution and statutes 
of this state, condemnation is authorized of the right of the 
private riparian proprietor to the use and enjoyment of a natural 
stream flowing past his lands, or its impairment by an appropria- 
tion of such water for irrigation purposes, and such riparian 
proprietor may recover damages in the same way and subject to 
the same rules as a person whose property is affected injuriously 
by the construction and operation of a railroad. Crawford Co. v. 
Hathaway, 67 Neb. 325. 

8. Statute Constitutional. The statute governing the subject of the 
appropriation of water flowing in the streams, for the purposes 
of irrigation, is constitutional. 

9. Estoppel. Held, That the plaintiff is not estopped from asserting 
its superior right to the use of the water in controversy for pur- 
poses of irrigation. 


Hotcomp, C. J. 


In this case, a controversy has arisen between an appro- 
priator of water for irrigation purposes, who has acquired 
a vested right to the use of the water appropriated, and 
upper riparian owners on the same stream who, subsequent 
to the appropriation, have sought and now seck to divert 
and use the water of such stream for the purposes of ir- 
rigating their riparian lands. The appropriator, appellee 
here, brought an injunction suit for the purpose of re- 
straining the appellants, defendants in the action, from 
diverting the water of the stream to their riparian lands 
for irrigation purposes, when such diversion deprived the 
“ppropriator of the amount of water it was entitled to 
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under its appropriation right, which had been regularly 
adjudicated, established, and confirmed by the state board 
of irrigation. In the opinion heretofore handed down, ante, 
p. 109, it is held that the plaintiff appropriator could 
properly bring a suit in equity to determine the rights of 
all claimants to the use of the water of the stream, and to 
quiet its title thereto, and in which damages to riparian 
rights might be ascertained and due compensation awarded. 
Such an appropriator, however, could not, it is held, main- 
tain such a suit against upper riparian owners, without 
offering to do equity by paying whatever damages accrued 
to such owners by reason of its appropriation. It is in- 
sisted on this rehearing that the real question presented by 
the record has been overlooked, and that the principal 
proposition of law to be determined is, whether riparian 
owners, after water has been appropriated and applied to 
the irrigation of non-riparian lands under the irrigation 
laws of the state, can go into the irrigation business, con- 
struct ditches for the purpose of distributing water over 
the land of riparian owners and, thereby, wholly deprive 
the prior appropriator of the water to which he is entitled 
under his appropriation. The case was tried in the court 
below upon the pleadings and a stipulation of facts. It is 
by the record, as thus made up, clearly disclosed that the 
right of the appropriator, the plaintiff in the action, and 
appellee here, is prior in time to the defendants, appellants, 
in so far as the question is affected by the actual appro- 
priation by them of the water in the stream, by its diversion 
into ditches for the purpose of irrigating their riparian 
lands. It is stipulated that “subsequent to and not before 
the completion of plaintiff’s said ditch, they (defendants) 
have claimed that they desired to divert the waters of said 
stream for the purpose of irrigating riparian lands, owned 
by them, * * * and have, by reason of the dam and 
ditches hereinbefore mentioned, diverted and are about to 
divert a large portion of the waters which would natu- 
rally flow down to and into the plaintiff’s said ditch, and 
be applied to the irrigation of agricultural lands there- 
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under; but the defendants are diverting and appropriat- 
ing such waters to the irrigation of riparian lands owned 
by them and others as follows.” Then follow the names 
of the owners and the number of acres of riparian lands of 
each sought to be irrigated and continues: “Thereby de- 
priving the plaintiff of water to irrigate crops planted and 
growing on lands under plaintiff’s ditch; if defendants are 
allowed to divert the water as they have been and are 
threatening to do, the crops planted and growing on lands 
served by the plaintiff’s ditch will be greatly injured on 
account of extremely dry weather which prevails during 
the summer of each year in the vicinity of the location of 
said ditch. The defendants threaten to and are about to 
divert all the waters flowing down said Republican river 
that would reach and come to the head-gates of plaintiff’s 
ditch during the dry season of the year.” 

As to the right of a riparian owner to a reasonable use 
of the water of a stream running over or by his riparian 
land, the question has been so thoroughly and exhaustively 
considered in the former opinion filed in this case and in 
the case of Meng v. Coffee, 67 Neb. 500, that nothing can 
be added thereto. This right has been, in these opinions, 
stated with clearness and succinctness, and with the doc- 
trine, as thus announced, we are quite well satisfied. The 
question in this case, however, which it is proposed to fur- 
ther consider, relates more to the remedial rights of the 
parties to the controversy than to a determination of the 
substantive rights or interests in property of which they 
may be possessed. The former opinion recognizes the prop- 
erty rights of the riparian owners and the right of the ap- 
propriator to the use of the water called for by his appro- 
priation, and that the latter’s right is superior, in the sense 
that the former is subject to be taken and condemned for 
the purpose of appropriating the water for the irrigation of 
lands, whether riparian or non-riparian, which by law is 
declared to be a public use. 

1. The only issues presented, tried and determined in 
the trial court, were with respect to the relative rights of 
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the plaintiff and of the defendants to divert and have the 
use -of, as against the other, the water claimed by the 
plaintiff under its appropriation. ‘The question for ad- 
judication in the last analysis and that which was de- 
cided, touches the superiority of right as bétween the liti- 
gants to the use of the water in controversy. No question 
of damage to the defendants’ riparian estates was raised 
or considered, except that it was stipulated, that no com- 
pensation had been made by the appropriator to the owners 
of riparian lands who were made defendants in the action. 
The question of compensation for damages, if any, to upper 
riparian owners by the defendants’ appropriation, there- 
fore, is to be considered only as going to the statement of a 
cause of action by the plaintiff and of its right, in equity, 
to the relief praved for, that is, to restrain the defendants 
from diverting the water to which plaintiff was entitled 
under its prior appropriation. The rule is, we think, as 
it should be, that ordinarily a case on appeal will be tried 
and determined in the appellate court upon the same issues, 
pleadings and evidence as were presented in the trial of 
the case in the court in which it originated. Cobbcy v. 
Buchanan, 48 Neb. 391; Hyde v. Hyde, 60 Neb. 502. We 
are, therefore, in this case, to determine whether equity 
will protect the plaintiff, as an appropriator, in his ac- 
quired right to the use of the water for irrigation as against 
the upper riparian owners who, subsequent to the appro- 
priation, seek to divert it, to irrigate riparian lands. It 
is unnecessary to determine, whether the action might not 
have been brought for the purpose of condemning the ri- 
parian estates, above or below the point of diversion, neces- 
sarily taken or injured in the prosecution of the irrigation 
enterprise, or, whether the defendants in the action might 
not have presented an issue concerning the damage sus- 
tained by the appropriation of the plaintiff, and had the 
same adjudicated in the action and compensation awarded, 
as a measure of relief they were entitled to on the final 
disposition of the cause. The plaintiff’s right to the ap- 
propriation having been duly established and adjudicated 
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by the state board of irrigation, this right, it would seem, 
would be protected by the courts in any litigation where 
the question arose, and an action in the nature of one to 
quiet title would be unnecessary. 

2. It is obviously the policy of the law governing the 
subject of irrigation, to regulate the diversion and use of 
the waters, flowing in the streams of the state, for the ir- 
rigation of lands, by a uniform system, applying alike to 
all waters thus diverted, and the law of appropriation, as 
defined by the statutes and administered by the state board 
of irrigation, is deemed an efficient means to accomplish 
the desired results. This is made manifest by a very cur- 
sory examination of the irrigation act and by the provisions 
fonnd therein for the taking and condemnation of the 
private rights belonging to riparian owners. The water of 
every natural stream, not heretofore appropriated, declares 
the law, is hereby declared to be the property of the public, 
and is dedicated to the use of the people of the state, sub- 
ject to appropriations as hereinbefore provided. The right 
to divert unappropriated waters of every natural stream 
for beneficial use shall never be denied, and priority of ap- 
propriation shall give the better right as between those 
using waters for the same purpose. Canals constructed 
for irrigation are declared to be works of internal improve- 
ment, and that the laws relating to works of internal im- 
provement shall be applicable to canals constructed for 
irrigation. It is also declared that nothing in the irriga- 
tion act shall be so construed as to interfere with or impair 
the rights to water appropriated and acquired prior to the 
passage of the act. It is reasonably clear that the law of 
irrigation is not specially concerned regarding a plan and 
method for the taking and distribution of water for irriga- 
tion among riparian owners. This right is defined, limited 
and controlled by the common law. Of course, the right is 
recognized and the law will guard and protect such rights, 
as all other property rights are guarded and protected. 
The irrigation act contemplates a code or system which 
will, in a legal and orderly manner, provide for the ap- 
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propriation, distribution and application of the waters of 
streams diverted for purposes of irrigation to the end that 
all entitled to such rights may enjoy its benefits, and, for 
an infringement of which, redress will be granted. This 
does not mean that a riparian owner’s right to the use 
of water for irrigation purposes is to be destroyed, but only 
that it is the intent of the law that the private right shall 
he subordinated and, when required for public use, taken 
under the law of eminent domain, and, for which, the 
owner of the riparian estate whose property is taken or 
injured is entitled to due compensation to be awarded in 
any suitable action. 

3. In the case at bar, under the facts as disclosed by the 
record, it is to be observed that the plaintiff has a vested 
right to the use of the water for irrigation, which it is 
claimed is being wrongfully diverted by the defendants. 
The defendants had made no diversion of the water for 
the irrigation of their riparian lands, and no attempted di- 
version, until long after the plaintiff’s rights as an ap- 
propriator had attached and become fixed under the ir- 
rigation act. As the record is made up, the defendants are 
claiming the right to divert all of the water of the stream 
adjacent to their riparian lands, to irrigate such lands, 
whenever the volume of the water flowing therein is below 
the amount thus required. The right thus claimed to the 
use of such water is manifestly in excess of their rights as 
riparian owners, as defined in the former opinion and in 
the other case cited. Although the defendants now claim 
solely as riparian owners, there is much in the record war- 
ranting the inference that the improvement was begun 
with the view of appropriating the water for irrigation 
under the law as then existing, rather than the use of it 
under rights as riparian owners. There is nothing in the 
record from which it may be determined what is a reason- 
able use of the water for irrigation, which belongs to the 
defendants as riparian owners, the extent of such right 
being always a question of fact to be determined from the 
evidence in a given case. AS riparian owners, they, of 
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course, can not be permitted to divert all the waters of 
the stream as it is stipulated they were doing and threat- 
ening to do, nor can they be permitted to use for irriga- 
tion purposes on their riparian lands more than a reason- 
able amount of the water flowing in the stream at the time, 
due regard being had for a like reasonable use of such 
water by all riparian owners along such stream. The in- 
junction is sought only to restrain the defendants from 
diverting water appropriated by the plaintiff, which di- 
version was attempted long subsequently to the time the 
plaintiff had made a legal appropriation of the water it 
now claims the right to the use of. The injunction does 
not seek to deprive defendants of any rights belonging 
to them as riparian owners, as existing at the time of 
plaintiff’s appropriation. They are in nowise sought to 
be restrained of their usufructuary estate as riparian 
owners, of which they were possessed and were using 
when plaintiff’s rights accrued. While they, at that time, 
were possessed of the naked legal right to a reasonable 
use of the water as riparian owners, yet such right was 
not coupled with an actual diversion or application of 
such water to irrigate riparian lands. The volume of 
water flowing past their lands was to remain undisturbed 
by the injunction, and their use of it as such owners, as 
then enjoyed, was not to be interfered with. The riparian 
owner, as it appears to us, could not, by the application of 
any sound principle of law, be permitted to enhance his 
damages and be entitled to greater compensation, by rea- 
son of his added expenditures in the construction of 
ditches for irrigation of riparian lands subsequently to 
the time of the appropriation by either a lower or upper 
appropriator on the same stream of water. The defend- 
ants, in the case at bar, constructed their ditches with 
full knowledge of the plaintiff’s superior rights as an 
appropriator, and in equity and good conscience ought 
not to be permitted to add this increased expense to the 
compensation to which they might be found entitled as 
riparian owners for damages to their riparian estate. If 
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this were a case where the riparian owner had actually 
diverted water to irrigate riparian lands before the rights 
of an. appropriator attached, the case presented would be 
entirely different, and it could hardly be doubted that the 
appropriator would, in equity, be compelled to make due 
compensation before a court woald restrain the further 
diversion to and use of such waters by such riparian 
owner. 

4. As the case stands, the plaintiff as an appropriator 
has acquired a vested right in and to the use of the water 
appropriated by it under the laws of the state governing 
the taking and use of water for purposes of irrigation. 
This right is in its nature property and entitled to be 
protected as such. The defendants are interfering with 
the right thus acquired to the use of the water, by divert- 
ing it to irrigate their riparian lands. The claim that 
their rights as riparian owners, to the use of such water 
for irrigation, are superior to those of the plaintiff is not 
well taken. The plaintiff’s right under its appropriation 
has ripened into a legal estate; and, for any invasion of or 
injury to the same, the law will afford a remedy. Whether 
the defendants have suffered any substantial damages to 
their riparian estates by reason of their being denied the 
reasonable use of the water of the stream, when such use 
interferes with plaintiff’s appropriation, is problematical 
and must depend upon the state of proof, when that ques- 
tion is under investigation and consideration. This right 
may prove to be so infinitesimal that the law would not 
take note of it. The damages may be nominal only. 
Whether the right to damages in such a case, if it exists, 
is to be claimed and enforced, must, we think, in a large 
measure, rest with the riparian owner where lands have 
thus been injuriously affected. Under such circum- 
stances, it does not seem inequitable to remand the ri- 
parian owner to his remedy by an action at law for the 
recovery of whatever damages he has sustained by reason 
of such appropriation. Nor does it seem that the prin- 
ciple, that he who seeks equity must do equity, would 
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apply in a case of this kind, and compel an appropriator __ 
to institute proceedings to condemn all upper riparian 
owners’ rights to the reasonable use of water flowing in the 
stream for irrigation under the common law, before his 
right of appropriation is protected from invasion by such 
upper riparian owners. The case at bar is to be distin- 
guished from one where the action is brought for the pur- 
pose of adjudicating and establishing conflicting water 
rights and determining the priorities thereof. The plain- 
tiff’s right is already adjudicated and established ; and it is 
sought by this action only to restrain an alleged wrongful 
interference therewith. 

5. The plaintiff as an appropriator had, before the di- 
version of water by the defendants which is complained 
of, perfected its right to the use of the water it claims 
under the irrigation laws of the state. Its property rights 
by virtue thereof had been taken possession of and were 
being used in the prosecution of its business as an irriga- 
tion company. The water by means of its irrigating ditches 
was, under its appropriation, being taken from the stream 
and was being applied to the irrigation of the soil for the 
benefit of those engaged ‘in agricultural pursuits. It was, 
at the time the defendants were doing and threatening to 
do the acts complained of, in the peaceful possession and 
quiet enjoyment of its property and conducting the busi- 
ness of irrigation for which it was organized. In its ap- 
propriation of the water of the stream for the purpose of 
irrigation and the acquirement of the right to the use 
thereof, it had, in legal contemplation, effected a taking 
of the upper and lower.riparian owners’ rights to a reason- 
able use of the water of such stream to irrigate riparian 
lands. No compensation, it is true, had been awarded for 
possible damages. An upper riparian owner, as well as 
the lower, could, doubtless, maintain an action for the 
injury, if any, of a substantial character, suffered to his 
riparian estate by reason of the appropriation. The ap- 
propriator having acquired a vested right to the use of so 
much water flowing in the stream, this right to use to that 
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extent would be an impairment of the upper riparian own- 
er’s right to divert the same water, and have a reasonable 
use thereof to irrigate his riparian lands, to which he ‘is . 
entitled under the doctrine of the common law. 

6. In the case of Crawford Co. v. Hathaway, 67 Neb. 
325, 60 L. R. A. 889, where the subject of the law of ir- 
rigation as it exists in this state is considered at some 
length, it is held: 

“The irrigation act of 1895 authorizes and regulates the 
appropriation of the waters of the state for irrigation and 
other purposes which are declared to be a public use; and 
in making appropriations of water as contemplated by the 
act, a riparian owner whose property rights are appro- 
priated or impaired is entitled to compensation for the 
injuries actually sustained, to be recovered in a suitable 
action or proceeding instituted for that purpose.” 

In the same case, this further rule relating to the ques- 
tion was stated substantially as follows: That under the 
constitution and statutes relating to the subject of emi- . 
nent domain, condemnation is authorized, of the right of 
the private riparian proprietor to the use and enjoyment 
of a natural stream flowing past his lands or its impair- 
ment by an appropriation of such water for irrigation 
purposes, and that such riparian proprietor may recover 
damages in the same way, and subject to the same rules, 
as a person whose property is affected injuriously by the 
construction and operation .of a railroad. In the body of 
the opinion, it is said: 

“In this state, the court has repeatedly held that section 
21, article 1, of the state constitution, is of itself a sufficient 
basis to justify an action for the recovery of all damages 
arising from an exercise of the right of eminent domain 
which causes a diminution in the value of the private 
property of another. Chicago, K. & N. R. Co. v. Hazels, 26 
Neb. 364; Burlington & M. R. R. Co. v. Reinhackle, 15 
Neb. 279, 48 Am. Rep. 342. In the cases cited the question 
of damages arose, not for the taking of property, but for 
damage to abutting property by railroad companies, re- 
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sulting from obstructions of streets and highways, and 
other incidents of their construction and operation of rail- 
ways, causing’ a depreciation in the value of abutting prop- 
erty. The right of the property owner to the benefit and. 
advantage of a street and highway adjacent to his land, 
and the right of the riparian owner to the reasonable use 
and enjoyment of the water in the flowing stream over 
or adjoining his land, are not without features rendering 
them in a measure analogous.” 

In the opinion first filed in this case in the develop- 
ment of this same doctrine there is cited the case of Bron- 
son v. Albion Telephone Co., 67 Neb. 111, 60 L. R. A. 426. 
In the latter case, the rule is thus stated: 

“In case property is not taken directly by a public under- 
taking, but an owner suffers some injury in an incidental 
right growing out of his peculiar situation or position, so 
that ordinary condemnation proceedings and payment of 
damages in advance are not practicable, the owner will 
be lett to his remedy at law and is not entitled to an in- 
junction, unless upon proof of insolvency or some other 
special circumstance.” 

The doctrine deducible from these several authorities 
were, in the former opinion, held applicable to lower ri- 
parian owners as against an appropriator, but not to 
upper riparian owners. Viewing the subject in its prac- 
tical workings, and bearing in mind that we are dealing 
with a state of facts disclosing that the upper riparian 
owners were not, in fact, applying and using water to 
irrigate riparian lands at the time a legal appropriation 
was made of such water under the law regulating that sub- 
ject, we are constrained to the view that the principle 
should be extended to the rights of upper riparian owners 
thus situated; and that an appropriator, who has acquired 
a valid right to the use of water for irrigation, may prevent 
by injunction a subsequent diversion of the water, even as 
against a riparian owner, without being required to com- 
mence an action to condemn -and make compensation to 
all upper riparian owners who may, possibly, have suffered 
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damage to their riparian estates, because of their being 
deprived of the right to divert and have a reasonable use 
of such water to irrigate riparian lands by reason of the 
prior appropriation. Under the facts in this case, as dis- 
closed by the record, the order of injunction entered by the 
trial court is, we are of the opinion, right and should be 
affirmed. This, of course, without prejudice to the rights 
of the defendant to recover damages if any have been 
sustained. 

7. The constitutionality of the irrigation act is chal- 
lenged, but as its validity has been upheld and recognized 
repeatedly in the prior decisions of the court, the question 
does not, it would seem, require further consideration at 
this time. . 

8. It is also argued that the plaintiff is estopped to deny 
that the defendants have a better right to the use of the 
‘water in controversy, because of it having, without objec- 
tion, permitted the defendant to go to the expense of con- 
structing the irrigating ditches necessary to irrigate their 
riparian lands. As heretofore indicated, the inference is 
warranted that the defendants were seeking to obtain a 
right to the use of the water as appropriators under the 
law as then existing, subject, of course, to the plaintiff’s 
prior right. This of itself, we think, disposes of the ques- 
tion of estoppel. Aside from the consideration mentioned, 
there are essential elements of estoppel, the proof of which 
is wholly wanting, and this defense must, for these reasons 
also, fail. The judgment of reversal heretofore entered is 
vacated and the order of the district court granting a per- 
petual injunction is 

AFFIRMED. 


Henry R. PENNEY ET AL. v. THOMAS BRYANT ET AL. 
FILep OctToser 7, 1908. No. 12,950. 


1. Corporation: Lianitiry or AcentT. An officer or agent of a corpora- 
tion is not liable personally to third persons for mere failure to 
perform some duty which the corporation may have owed them. 
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2. Action: JoInT AND SevEeRAL LiabiLiry. Where a joint liability is 
asserted against several defendants, in order to maintain an 
action against one or more of them in a county other than that 
wherein they reside or are found, the latter are not to be held 
upon a different and several liability, even though it is disclosed 
by the pleadings and proofs. . 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JUDGE. Affirmed. 


Carroll S. M ontgomery and Afathew A. Hall, for plain- 
tiffs in error. 


Edmund M. Bartlett, Charles L. Dundy and Edwin M. 
Martin, contra. 


Pownp, C. 


As stated by counsel, this action “was brought by the 
plaintiffs for the recovery of damages in the alleged sum 
of $1,000 of and from the defendants upon the ground that 
the defendants had wrongfully aud unlawfully caused the 
First National Bank of Schuyler, Nebraska, to divert and 
misappropriate, and prevented it from paving to the plain- 
tiffs the sum of $668.95, which the plaintiffs, in their firm 
name of H. R. Penney & Co., had on deposit in said bank, 
on and after July 21, 1900, subject to check or draft, and 
justly payable on demand and due from the said bank to 
the plaintiffs.” It appears that, prior to the time the con- 
troversy arose, plaintiffs were conducting a so-called 
brokerage business in the city of Omaha and had as cor- 
respondent at Schuyler one Brown, doing business under 
the name of Black & Co. Brown testified, to use his own 
words, that he was “running a bucket-shop in Schuyler, 
transacting business with H. R. Penney & Co.” When 
asked his meaning, he stated that he was “dealing in the 
grain market, or supposedly in the grain market.” an: 
that he did not know whether he was buying grain or not, 
and could not state just what the transactions in which he 
was engaged were. As money was paid to Black & Co. 
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from time to time in the course of the business, Brown de- 
posited it in the defendant bank and at once advised plain- 
tiffs of the deposit. One Louis T. Bryant, son of the de- 
fendant, Thomas Bryant, was dealing with Black & Co. 
During the two months prior to July 1, 1900, he paid to 
them on certain pretended purchases of grain sums of 
inoney aggregating $490, which were deposited in the de- 
fendant bank to the credit of the plaintiffs. On July 21, 
1900, the plaintiffs drew upon the bank for the sum of 
$600. Payment of this draft was refused, and the cashier, 
one of the defendants herein, notified the plaintiffs that 
the sum of $522.50, out of the balance of $668.95 to the 
credit of the plaintiffs in the bank, was claimed by. the 
said Louis T. Bryant. Thereupon, the plaintiffs wrote to 
the bank demanding payment of the money, and were in- 
formed by the cashier that the bank had been garnisheed. 
On behalf of the defendants, the evidence tends to show 
that, prior to the time when the draft was presented, the 
said Louis T. Bryant had notified the bank of his claim to 
the money, and that on July 25, and prior to the letter 
last referred to, said Lovis T. Bryant had brought an 
action in the district court for Colfax county against plain- 
tiffs, in their partnership name, and had -garnisheed the 
bank. The present action was brought in Douglas county 
against the president and cashier and the bank, the bank 
apparently being served in Colfax county and brought in 
on the ground that a joint liability was asserted against 
all of the three defendants. The trial court found gener- 
ally for the defendants, and dismissed the action. 

It is beyond controversy that the money was received by 
Black & Co., as margins put up in a bucket-shop transac- 
tion, and that neither Black & Co. nor plaintiffs gave any 
other or further consideration therefor whatever. Hence, 
we think plaintiffs could be held by Louis T. Bryant, as 
constructive trustees, so long as the money or some part 
of it remained in their hands. The course of dealing 
between the parties was nothing more nor less than gam- 
bling upon the price of grain, and, in effect, the plaintiffs 
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had so much money of said Louis T. Bryant in their pos- 
session, which they held without consideration, and to 
which he was entitled. But, in case a person chargeable 
as constructive trustee deposits the money in a bank, the 
bank, on receiving notice of the claims of the owner, be- 
comes a trustee also, and may be held as such. Hence, if the 
moneys in the bank on July 21, 1900, represented or con- 
tained, in whole or in part, the moneys paid to Black & 
Co. by said Louis T. Bryant, the latter, after notifying 
the bank of the facts, was entitled to insist that they be 
held and not paid out to the plaintiffs, and to charge the 
bank if it disbursed them notwithstanding. There is evi- 
dence that checks were drawn from time to time against 
the deposit, but it is not shown that it fell below the sum 
claimed, at any time from the date when Black & Co. re- 
ceived the money to the date of the draft. This evidence 
is not sufficient to prove that the balance remaining on 
July 21, 1900, did not contain or represent the trust fund. 
City of Lincoln v. Morrison, 64 Neb. 822. Consequently, 
we are inclined to the opinion that when the bank was 
notified that moneys on deposit were claimed by a third 
person as held in trust for him by the depositor, it might 
properly refuse for a reasonable time to pay out such 
moneys, until the ownership was settled by interpleader or 
other appropriate proceeding, or the facts were fully as- 
certained. 

When, however, the said Louis T. Bryant brought an 
action against the plaintiffs for money had and received 
and garnisheed the defendant bank, he abandoned his 
claim upon the specific fund, and recognized plaintiffs as 
the owners thereof. Hence, if it were a mere question of 
whether the bank is or is not indebted to plaintiffs in the 
amount of the deposit, it would be necessary for us to in- 
quire into the validity of the garnishment proceedings. 
But, in the present action, we do not think that matter 
involved in any way. An officer or agent of a corporation 
ig not liable personally to third persons for mere failure 
to perform some duty which the corporation may have 
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owed them. The rule, in this respect, is well stated by a 
learned text-writer: 

“Where the wrong done consists of mere nonfeasance— 
of the mere failure to perform some duty which the cor- 
poration, his principal, owes to the plaintiff—then, the 
corporation only is liable; but where it consists of mis- 
feasance—an affirmative act wrongfully ordered or done 
against the plaintiff—then, he can not escape liability by 
setting up that it was the act of the corporation; for, al- 
though the corporation may be liable, he may be liable 
also; he as a personal trespasser; it, on the principal of 
respondeat superior. It is, in the eye of the law, like other 
cases of joint trespass.” 4 Thompson, Corporations, sec. 
4669. 

The president and cashier of the bank, in this ease, did 
nothing more than refuse to pay out the money upon 
plaintiffs’ draft and the subsequent demand by letter. 
There was no conversion or misappropriation of the fund; 
it was simply held to await the result of the garnishment 
proceedings. All that can be charged is that, the bank 
being under a duty of paying the money to plaintiffs, its 
officers did not perform that duty. In other words, plain- 
tiffs’ case is one of nonfeasance, so far as the president and 
cashier of the bank are concerned, uot of misfeasance or 
active trespass or wrongdoing. It follows that the de- 
fendants, Bryant and Rathsack, are not liable in this ac- 
tion; and, this being so, we do not think the bank may 
be held. Where a joint liability is asserted against several 
defendants, in order to maintain an action against one or 
more of them in a county other than that wherein they 
reside or are found, the latter are not to be held upon a 
different and several liabilty, even though it is disclosed 
by the pleadings and proofs. Stewart v. Rosengren, 66 
Neb. 445. From the pleadings it is evident that the de 
fendant, the First National Bank of Schuyler, was not and 
could not have been served with process in Douglas county. 
The district court had a right to, and doubtless did, take 
judicial notice of its own record in the case then before it, 


1382 NEBRASKA REPORTS. [Vou. 70 


Estate of James y. O’Neill. 


and of the process and return by which it acquired juris- 
diction. Stewart v. Rosengren, supra. Uence, although 
the pleadings and the evidence may have disclosed facts 
sufficient to entitle the plaintiffs to recover the amount of 
the deposit from the bank, in an action for that purpose, 
the trial court was not in error in rendering judgment for 
all the defendants. . 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Jn THE MATTER OF THE Estate or Ropert N. JAMES, DE- 
CHASED, ET AL., APPELLEES, V. LILLIE O’ NEILL, APPEL- 


LANT, 
FILED OcToBER 7, 1903. No. 13,115. 


1. Probate Proceeding: Equity. Every proceeding to set aside an 
order of a county court made in the course of probate or admin- 
istration proceedings, on the ground that it was obtained by 
fraud, is not of necessity equitable in its nature. 


2. Equity: Fraup: Finat JupaMeEnt. It is only where a final judg- 
ment has been procured by fraud, or some order which by reason 
of the lapse of the term and its finality can not be set aside by 
the ordinary powers of the court, that its equity powers come 
into play. 7 

3, Allowance to Widow. An order allowing an alleged widow a certain 
gum each month pending administration, for her maintenance, 
is subject to modification during administration as circumstances 
may require. 


4, Proceeding in Error. Where no summons in error issues, the date 
of voluntary appearance is to be taken as the date of commence 
ment of proceedings in error within the meaning of section 592 
of the code. 


APPEAL from the district court for Hamilton county: 
SamMvuEL H. SornBorcer, JupGe. Motion to dismiss sus. 
tained. 
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Thomas H. Matters, for appellant. 
Eugene J. Hainer and Jerome H. Smith, contra. 
Powunn, C. 


“Counsel seems to have assumed that he could take an 
appeal from the district court to the supreme court in a 
probate proceeding. At any rate, he filed no petition in 
error and caused no summons in error to issue. He now 
contends that an appeal is maintainable. I do not think 
this view can be sustained. It is not every proceeding to 
obtain the setting aside of an order by the court which 
rendered it, even though predicated upon fraud, that is 
equitable in its nature. Courts of law have always had 
the power to set aside their own orders, rendered in a pro- 
ceeding pending before them, during the pendency of such 
proceeding, upon showing that such orders were obtained 
by fraud. It is only where a final judgment has been pro- 
cured by fraud, or an order which, by reason of the lapse 
of the term and its finality, can not be set aside by the 
ordinary powers of the court, that its equitable powers 
come into play. In this case there appears no ground for 
thinking that any equitable powers of the county court 
needed to be exercised in order to give the petitioners all 
the relief which they sought. The case is not analogous to 
a final order admitting a will to probate, nor to an order of 
final statement of an estate. The order sought to be set 
aside was an interlocutory one allowing an alleged widow 
$15 a month for maintenance pending administration, and 
was subject to modification during the administration, as 
circumstances might require. Baker v. Baker, 51 Wis. 588; 
In re Fisher, 15 Wis. 567. 

The appearance of the defendants on June 138, 1908, 
judgment having been rendered November 11, 1902, does 
not constitute a commencement of proceedings in error in 
the six months limited by the statute. They are not com- 
menced until summons in error issues. Bemis v. Rogers, 
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8 Neb. 149. The date of voluntary appearance, no sum- 
mons having been issued, is to be taken as the date of 
commencement. Benson v. Michael, 29 Neb. 131. More- 
over no petition in error has been filed even yet. As the 
proceedings were not commenced within the meaning of 
that term as used in section 592 of the code, in the time 
limited, I think they should be dismissed. 

The district court instead of trying the case de novo, as 
it evidently should have done, simply reversed the judg- 
ment of the county court, which had refused to proceed in 
the matter, and sent the cause back to that court for trial. 
The merits have never been passed upon, and I do not sec 
that any one will suffer, in any case, by dismissal of the 
present proceedings, 

I therefore recoumend that the motion to dismiss be 
sustained, and that the motion for leave to file an addi, 
tional transcript be overruled. 


Durripn and Kirkparrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motion to dismiss be a 
tained and that the motion for leave to file an additional 
transcript be overruled. 

MOTIONS SUSTAINED. 


‘ 


KEELEY [NSTITUTE OF IXANSAS V. JAMES E. RIGGS ET AL. 
FILep Octrosper 7, 1903. No. 13,181. 


this court is incomplete or incorrect in some particular, the a 
propriate remedy is to procure an additional or corrected tra 
script, duly certified. 


4. Transcript: Diaixurion or THE Recorp. If a transcript filed 


Whew Stricken. In case it appears from the transcri 
filed and a further transcript duly certified, that a party h 
wilfully filed an incomplete and incorrect transcript or has altere 
the transcript certified and furnished him, for the purpose 
decciving this court, the transcript will be stricken from the file 
Felber v. Boyd, 44 Neb. 700. 
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: CorRECTNESS: AFFIDAVIT. But this court will not try the 
correctness or completeness of the transcript upon affidavits, nor 
require the. clerk of the lower court to produce the original 
record. 


Error to the district court for Lancaster county: Ep- 
warp P. HotMrs, JupGr. Motion to strike transcript from 
the files. Motion denied. 


Robert S. Mockett and Orpheus B. Polk, for plaintiff in 
error. : 


Lorenzo W. Billingsley, Robert J. Greene and Richard 
HT. Hagelin, contra. 


Powunp, C. 


This is a motion to strike a transcript from the files on 
the ground that it is not a true copy of the record of the 
district court. It appears that the cause originated before 
a justice of the peace, and an affidavit is filed setting out 
that certain specified portions of the transcript of the 
justice’s docket do not appear in the transcript certified to 
us by the clerk of the district court. On the other hand, 
an affidavit is filed in which it is stated that the lower 
court struck this matter from the record as improper and 
irrelevant. Counsel now ask that the clerk be required to 
bring the original record to this court for inspection. We 
find no warrant for any such practice. Ifa transcript filed 
in this court is incomplete or incorrect in same particular, 
the appropriate remedy is to procure an additional or cor- 
rected transcript, duly certified. Haggerty v. Walker, 21 
Neb. 596; Fulton v. Ryan, 60 Neb. 9. There is nothing in 
Felber v. Boyd, 44 Neb. 700, relied upon by counsel, which 
would support a different conclusion. It may be conceded, 
as held in that case, that where it appears from the trans- 
cript filed and a further transcript, duly certified, that a 
party has wilfully filed an incomplete and incorrect tran- 
script, or has altered the transcript certified and furnished 
him for the purpose of deceiving this court, the transcript 
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will be stricken from the files. But in Felber v. Boyd, the 
original transcript showed an omission on its face and the 
missing portions of the record were properly certified to 
this court. Such a case differs wholly from the one at 
bar. We will not try the correctness or completeness of 
the transcript upon affidavits, nor require the clerk of the 
lower court to produce the original record. fulton v. 
Ryan, 60 Neb. 9; Crancer & Curtice Co. v. McKinley Music 
Co., 69 Neb. 700. In the Fulton case it was said, neither 
extrinsic nor original evidence would be received to con- 
tradict the transcript. We have no concern with the 
original record. That belongs in the district court. A 
transcript, duly certified, is the sole means of showing its 
contents to this court. 
We therefore recommend that the motion be denied. 


DUFFIE and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the motion be denied. 


MOTION DENIED. 


WiLuAM H. PALMER v. STATE OF NEBRASKA. 
Frrep Ocroper 21, 1903. No. 13,278. 


1. Larceny: CoNSENT: INFERENCE. In prosecutions for larceny, non- 
consent of the owner of the property alleged to have been stolen 
may, in a proper case, be inferred from circumstances. 


2. PosSESSION OF STOLEN Properry. The unexplained posses- 
sion of stolen property, shortly after the theft of it, is a fact 
which may justify the jury in inferring that the person so in 
possession is the thief. 

3. The owner of a ranch is not in possession of an 


estray running with the cattle of his lessee upon the ranch, when 
such cattle are in the immediate charge of the lessee’s servant. 


4, Instruction. It is not error to instruct the jury that they must give 
the testimony of the defendant in a criminal case “only such 
weight” as they think it deserves. 
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It is not error to refuse a requésted instruction, when the 
substance of it has been already given. 


6. Constitutional Law. Section 509@ of the criminal code, which pro- 
vides that this court may reduce an excessive sentence and pro- 
nounce such sentence as is, in the opinion of the court, war- 
ranted by the evidence in the record before it, is not violative 
of the provision of the constitution, which forbids the exercise 
by the judiciary of any power properly belonging to the execu- 
tive branch of the government. 


q. Sentence. Evidence examined, and sentence reduced from seven 
years to two years. 


Error to the district court for Dundy county: Rogserr 
C. Ork, JuDGH. Judgment reducing sentence. 


John M. Ragan and J. W. James, for plaintiff in error. 


Frank N. Prout, Attorney General, David G. Hines, W. 
R. Starr and Robert T. Potter, for the state. 


SULLIVAN, C. J. 


William H. Palmer was fourid guilty of cattle stealing, 
and sentenced to imprisonment in the penitentiary. . 

The first assignment of error discussed by counsel is: 
based upon the failure of the state to show by direct evi- 
dence that the stolen steer was taken by defendant without 
the owner’s consent. The owner was not a witness and 
had, it would seem, no personal knowledge of the means 
by which he was deprived of his property. That he did not 
consent to the taking is a warrantable inference from the 
evidence. Indeed, no other inference is warrantable. 
Want of consent in prosecutions for larceny may be in- 
' ferred from circumstances. Direct proof is not indispens- 
able. Wiegrefe v. State, 66 Neb. 23. 

It is claimed that the court erred in giving instruction 
numbered 4. This instruction is as follows: 

“The jury are instructed that the possession of stolen 
property, recently after the larceny thereof, when unex- 
plained, may be sufficient to warrant the jury in inferring 
the guilt of the party in whose possession it is found. 
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Whether such inference should be drawn is a fact exclu- 
sively for the jury.” 

This, in our opinion, is an entirely correct statement 
and, being applicable to the evidence, we approve it. 

The third subdivision of defendant’s brief is devoted to 
a discussion of the evidence. It is here contended that the 
state did not prove a felonious purpose on the part of the 
defendant at the time it is claimed he took possession of 
the steer. The animal was an estray, running with a bunch 
of cattle owned by Burr, and under the immediate control 
of Burr’s servant. It was therefore in the possession of 
Burr and not in the possession of the defendant. The 
range, it is true, was owned by Palmer, but it had been 
leased to Burr. If Palmer took the steer for the purpose of 
butchering it, the taking and the intent to convert were 
coincident. It was not a case where the intent to convert 
was formed after possession had been lawfully acquired. 

Exception was taken to an instruction in which the court 
told the jury that they must give the testimony of the de- 
fendant “only such weight as, in your judgment, it is en- 
titled to.” This was equivalent to saying that the testi- 
mony should not be given more weight than it deserved. 
The statement was not inaccurate or misleading, and the 
giving of it was not error. 

It is claimed that the court erred in refusing instruc- 
tion numbered 4, tendered by defendant. This instruction 
defined larceny, but the definition is no better than the one 
given by the court in the seventh paragraph of the general 
charge. Besides, the requested instruction was not based 
upon the testimony. It assumed that the steer was taken 
from the place where the owner kept it. This assumption 
was unwarranted. 

The admission in evidence of various parts of the hide 
of the stolen steer is complained of, but, clearly, the com- 
plaint is not well founded. The identification was suffi- 
cient; and the fragments at least tended to BEge that the 
animal was dead. 

The sentence, “seven years for the iaeceny. of a stray 
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steer, worth $20,” is excessive and almost Draconian. It 
should be reduced and made to fit the crime. The trial 
court, in adjusting the penalty, acted within the limits pre- 
scribed by the statute; it was not bound to exercise 
clemency; it was under no obligation to extend to the rude 
frontiersman the tender consideration which it is custom- 
ary to accord to those genteel persons whose criminal 
operations are conducted with more refinement and on a 
larger scale. It was, however, its duty to inflict punish- 
meut in some degree proportionate to the crime. This was 
not done. There is a lack of logical relation between the 
wrong and the punishment, and under section 509a of the 
criminal code it becomes the duty of this court to readjust 
the sentence. We know that the validity of this statute 
was denied in Barncy v. State, 49 Neb. 515, and in Fanton 
v. State, 50 Neb. 351, but after much reflection we are 
fully convinced that these decisions are unsound. Legisla- 
tion, giving a reviewing court authority to pronounce a 
just sentence upon the record before it, can not, we think, 
be overthrown, on the theory that it confers executive 
power on the judiciary. This conclusion is sustained by 
Fager v. State, 22 Neb. 332; Anderson v. State, 26 Neb. 
387 ; Charles v. State, 27 Neb. 881, and Nelson v. State, 33 
Neb. 528. The sentence will be reduced from seven years 
to two years. / 
JUDGMENT ACCORDINGLY. 


ARTHUR B. WILCOX ET AL. V. COUNTY OF PERKINS. 
Finrep OcToBeR 21, 1903. No. 12,565. 


1. Official Bond: Derensre. The fact that an official bond of a county 
officer, as executed, is joint, instead of joint and several as re- 
quired by statute, is not an objection thereto of which the obligors 
upon the instrument can avail themselves as a defense. The 
bond is good to the extent it complies with the statute in that 
regard. 


2. Fraudulent Intent: Digectine VErpicr. While by the provisions of 
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section 20, chapter 32, Compiled Statutes, entitled “Frauds,” 
fraudulent intent is declared to be a question of fact and not of 
law, yet it does not follow that such question of fact must in every 
case be left to a jury for its determination. If from the uncon- 
tradicted evidence all reasonable men must reach but one con- 
clusion, then it is proper for the court to direct a verdict. 


3. Officers: SETTLEMENT. Where a full and complete settlement of a 
county officer with the county commissioners, who are authorized 
to make the same, has been made, such settlement is final and 
conclusive, unless there is fraud, mistake or imposition in making 
the same. County of Douglas v. Bennett, 61 Neb. 660. 


Error to the district court for Perkins county: HANSON 
M. GRIMES, JUDGE. Affirmed. 


Wilcoe & Halligan, for plaintiffs in error. 


Benjamin F'. Hastings, John M. Stewart and Thomas C. 
Munger, contra. 


Howcoms, J. 


County of Perkins, defendant in error, in its corporate 
capacity, prosecuted an action in the district court 
against defendant Wilcox, formerly county clerk, and the 
other defendants who were snreties on his official bond, 
because of Wilcox’s alleged failure to fully and properly 
account for, and pay over to the county, certain fees 
claimed to have been collected in the discharge of his offi- 
cial duties, which fees were then due and owing to the 
county. The action was an ordinary one on the official 
bond of Wilcox for an alleged breach of its conditions re- 
specting his duties to account for fees received while in 
office. The answer of the defendants denied the allega- 
tions of the petition, and pleaded affirmatively that, prior 
to the institution of the action, the principal, Wilcox, had 
made a full and complete settlement with the county board 
of plaintiff county, touching and covering the matters men- 
tioned in the petition; that the same was fair in all re- 
spects, and that such settlement was conclusive on the 
county and, for that reason, it was estopped from ques- 
tioning the same. To the answer a reply was filed, in which 
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it is alleged that the settlement pleaded as a defense is of 
no effect and not binding on the county, for the reason that 
the defendant, Wilcox, had fraudulently omitted from his 
report certain fees that had'been by him collected, and 
falsely and fraudulently represented that the report he 
presented to the county board was a correct report of all 
the fees received by him while in office, when, in truth and 
in fact, certain fees were omitted, which omission was 
falsely and fraudulently made to deceive the county com- 
missioners; that they were deceived and, because thereof, 
the alleged settlement was of no binding effect. A trial 
was had to the court and a jury wherein, after the admis- 
sion of evidence, on a peremptory instruction, a verdict 
was rendered for a specified sum in favor of the plaintiff. 
The defendants prosecute error. 

The bond sued on was a joint obligation, instead of joint 
and several as required by statute, and for this reason it 
is contended, exceptions having been properly preserved by 
demurrer to the petition and an objection to the introduc- 
tiou of any evidence, that the petition fails to state a cause 
of action and therefore no recovery can be had. The ob- 
jection is believed to be untenable. This court has held in 
Clark v. Douglas, 58 Neb. 571, that an irregularity in this 
respect, in the form of an official bond prescribed by the 
statute, is not an objection thereto, of which the obligors 
upon the instrument can avail themselves as a defense 
thereto, and that the bond is good to the extent it complies 
with the statute in that regard. The case cited is decisive 
e the question in the present controversy and the objec- 
tion is therefore without merit. 

The principal point, however, relied upon as ground of 
error, as stated by counsel for plaintiffs in error, is in re- 
spect of the peremptory instruction of the court to the 
jury to return a verdict for the county. It is argued that 
on the face of the pleadings a settlement is admitted, to 
vitiate which the reply alleged that it was obtained ‘by the 
fraud of the plaintiff, and that fraud, under our statute, is 
a question of fact which, under all circumstances, should 
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be submitted to a jury for its determination. Counsel con- 
tend that under no theory of the evidence did the court 
have the right to take the case from the jury and instruct 
them to bring in a verdict for the plaintiff, for any amount. 
No bill of exceptions containing the evidence is preserved ; 
consequently, we may assume that if, under any possible 
state of the evidence, the instruction was proper, then, we 
must so hold in the present case. While by section 20, 
chapter 32 of the Compiled Statutes (Annotated Statutes, 
5969), entitled “Frauds,” it is provided that the fraudulent 
intent, in all cases arising under the provisions of this 
chapter, shall be deemed a question of fact and not of law, 
it may very well be doubted whether this section has any 
application to alleged fraudulent acts, such as are pleaded 
in the reply in the case at bar. The statute of frauds is in 
relation to fraudulent conveyances and contracts relating 
to real estate and to goods, chattels and things in action. 
The fraud here charged is a false and deceptive statement 
of fees received, for the purpose of obtaining an unfair ad- 
vantage and withholding from the county moneys col- 
lected as fees rightfully belonging to it. If the fact of the 
false statement were established, then, the fraudulent in- 
tent, in the absence of explanation on the ground of mis- 
take or misunderstanding, it would seem, would inevitably 
arise. Conceding, however, that the fraud alleged in the 
case at bar is a question of fact to be determined by a jury 
within the meaning of said section 20, it does not follow 
that the trial court’s action, in peremptorily instructing 
the jury to return a verdict for plaintiff, is necessarily erro- 
neous. It has heretofore been, by this court, judicially de- 
termined that fraudulent intent, even though a question of 
fact, may be, by the evidence, so indisputably established 
as to warrant it being ruled upon as a question of law. 
Bender v. Kingman & Co., 62 Neb. 469, S. C. on rehearing, 
64 Neb. 766. On the first hearing, in the case cited, it is held 
that, while by reason of section 20, referred .to, the intent 
of the vendor in the alleged fraudulent conveyances is al- 
ways a question of fact, it does not follow that such ques- 
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tion of fact must, in every case, be left to the jury; that if 
from the uncontradicted evidence all reasonable men must 
reach but one conclusion, then, it is proper for the court 
to direct a verdict. To the same effect is the announce- 
ment of the rule on a rehearing and reinvestigation of the 
question. Bender v. Kingman & Co., 64 Neb. 766. See also 
Hedman v. Anderson, 6 Neb. 392; Davis v. Scott, 22 Neb. 
154. Not having the evidence before us we may assume 
that it was of such a character as to leave no substantial 
controversy regarding any question of fact, that there was 
nothing for the jury’s determination,.and that the court 
was therefore justified in giving the peremptory instruc- 
tion complained of. Portions of the briefs of counsel are 
devoted to a discussion of the nature and effect of the 
settlement had between the county, through its commis- 
sioners, and Wilcox, as county clerk. It is said, on the 
one hand, that such adjustment and settlement was purely 
a ministerial act, and would in no wise prevent a recovery 
for any sum found to be due the county and not accounted 
for. On the other hand, it is contended that such settle- 
ment has become final and conclusive on the county unless 
impeached for fraud or mutual mistake. Heald v. Polk 
County. 46 Neb. 28, and Hazelet v. Holt County, 51 Neb. 
716, give support to the contention that a settlement made 
by a county officer with the board of county commissioners, 
relative to the accounts of the former with the county, has 
only the effect of furnishing prima facie evidence of a dis- 
charge of liability, which may be overcome by other com- 
petent evidence showing a failure to account fully and 
properly for all fees received, and that an action may be 
maintained to recover such unaccounted for fees, and with- 
out impeaching such settlement for fraud or mutual mis- 
take. The decisions cited in respect of the matter now 
under consideration probably go further than by the ap- 
plication of sound legal principles is warranted. Such 
settlement should be regarded as something more valuable 
and effective than a merely formal act, neither signifying 
nor accomplishing anything. It would seem to be more 
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nearly related to the transactions of parties competent to 
act and who sustain relations contractual in their char- 
acter. When once a settlement is entered into, it should 
be, it seems, regarded as final unless, for sufficient reasons, 
it may be avoided on legal or equitable grounds. As sug- 
gested by MAXWELL, Ch. J., in Ragoss v. Cuming County, 
36 Neb., 375, 383: 

“There should be an end to litigation, and an officer who 
has faithfully performed the duties of his office and made 
a full settlement with the tribunal authorized to settle the 
same should be permitted to rest on such settlement, unless 
there is fraud, mistake, or imposition in making the same.” 

And in Bush v. Johnson County, 48 Neb. 1, 15, it is ob- 
served in the course of the opinion of the court: 

“Any settlement is all right and entitled to stand in 
favor of an officer who has faithfully performed the duties 
of his office, when in the settlement there is neither fraud, 
nor mistake, nor imposition.” 

In County of Douglas v. Bennett, 61 Neb. 660, it is held: 

“Where a full and complete scttlement of a county offi- 
cer with the county commissioners, who are authorized to 
make the same, has been made, such settlement is full and 
conclusive, unless there is fraud, mistake or imposition in 
making the same.” 

This case is controlling in the disposition of the ques- 
tion now being discussed and we adhere to the same. No 
error appearing in the record, the judgment of the district 


court is ' 
AFFIRMED. 


Unitep States FIDELITY AND GUARANTY COMPANY, OF 
BALTIMORE, MARYLAND, Vv. Evias S. ErrENHEIMER 


ET AL.* . 
Frrep Ocrorrr 21, 1903. No. 12,828. 


Estoppel: APPEAL UNDERTAKING. Principles of estoppel are mutual and 
reciprocal. One who successfully attacks appellate proceedings, 


* Rehearing allowed. See opinion, p. 147, post. 
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upon the ground that they are unauthorized by law and wholly 
void, is estopped afterwards to assert that they are in any respect 
valid. This rule applies to an appeal undertaking by which such 
proceedings were begun. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


Robert 8S. Mockett and Orpheus B. Polk, for plaintiff in 
error. 


Walter J. Lamb, contra. 


AMES, C. 


This case is an action upon an undertaking executed 
under a void statute, chapter 82, laws of 1888, for the 
_ purpose of effecting an appeal under that statute from the 
judgment of a justice of the peace in a suit for forcible 
detainer. 

The supposed appeal was docketed and tried in the dis- 
trict court where the appellant was successful, but, upon 
proceedings in error in this court, the judgment of the dis- 
trict court was reversed and the appeal dismissed. Htten- 
heimer v. Wallman, 63 Neb. 647. This action resnlted, in 
the district court, in a judgment in favor of the plaintiff 
and against the principal and sureties upon the under- 
taking. From the latter judgment this proceeding is 
prosecuted. The only question litigated is that of liabil- 
ity upon the undertaking. As a statutory obligation, it 
was confessedly void. Was there sufficient consideration to 
support it as a common law contract? It will be seen that 
the case differs from those of Stevenson v. Morgan, 67 Neb. 
207, and McVey v. Peddie, 69 Neb. 525. In each of those 
cases, the proceeding upon the attempted appeal resulted, 
in the district court, in a trial and judgment adverse to 
the appellant, in which both parties acquiesced. In this 
case, a judgment of the district court in favor of the appel- 
lant, which nominally, at least, satisfied the condition of 
his undertaking, was attacked and set aside in this court 
ag having been rendered without jurisdiction. In the cases 
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cited, the principal and sureties were held bound by the 
principles of equitable estoppel. The appellant, it was 
said, having by means of his undertaking acquired all that 
he stipulated for, namely, a trial and judgment in the dis- 
trict court and the possession and enjoyment of the 
premises in the mean time, was estopped to deny that the 
instrument was without consideration or was invalid for 
any other reason. J3ut such was not the case here. The 
appellant did, it was true, retain the use of the demanded 
premises, and obtained a trial and judgment in the dis- 
trict court, but of the fruits of the latter, which were the 
principal consideration of the undertaking, he was de- 
prived at the instance of his adversary. It is an elementary 
principle that mutuality is an essential element of an 
estoppel; that one party can not deny the existence of a 
fact or the validity of a transaction which he forbids an- 
other party thereto to dispute. We are not aware that 
there is any exception to this rule, and are of opinion that 
it governs the case at bar. The plaintiff participated, with- 
out objection, in the trial of the appeal in the district court 
and, by so doing, subjected the appellant to expense for 
attorney’s fees and the procurement of witnesses and to a 
liability to a judgment for costs, the validity of which, 
according to the principles of the cases cited, the latter 
would not have been permitted to dispute because of lack 
of jurisdiction of the court rendering it. By so doing, we 
think that the plaintiff subjected himself to a like estoppel, 
from which he could escape only by relieving his adversary 
therefrom. When in this court he successfully assailed 
the proceedings upon appeal as being unauthorized by law 
and wholly void, he in turn subjected himself to an estoppel 
afterwards to assert that they were in any respect valid. 

The conclusion thus reached in no way affects the ques- 
tion of the liability of the defendant in justice’s court upon 
an implied contract for the value of the use and occupa- 
tion of the premises during the time he unlawfully with- 
held them, but it does, we think, preclude a recovery upon 
the written instrument in suit. 
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It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Hastings and OLpHAM, CC., concur. 


by the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


The following opinion on rehearing was filed May 5, 
1904. Judgment below affirmed: 


1. Appeal Undertaking: Estorret, One who executes a bond under 
circumstances that would estop him to assert its invalidity for 
want of consideration, can not, in an action upon the bond, avoid 
liablty on the ground that plaintiff is estopped to assert that 
there was any consideration for the bond. Estoppel against es- 
toppel sets the matter at large. 


Vauipiry. A bond in pursuance of a statute afterwards 
held unconstitutional is not valid as a statutory bond, but may 
be valid as a common law contract, if supported by a considera- 
tion independent of the statute. 


A bond, given in an attempted appeal in an action 
of forcible entry and detention, conditioned for the payment of 
rent, is valid as a contract, if the obligor has by reason of the 
bond retained possession of the premises, though the statute au- 
thorizing such appeal is afterwards held unconstitutional. 


Execution. One of three persons who are appointed attor- 
neys in fact by power of attorney may act for the principal, if 
the power of attorney contains no provision requiring more than 
one to join in the act. 


SEDEWICK, J. 


Kttenheimer recovered a judgment of restitutic. before 
a justice of the peace in a suit for forcible detainer. His 
oppouent took an appeal to the district court, and gave 
the bond upon which this action is brought. The case was 
docketed in the district court as an appeal, and was treated 
by both parties as being properly before the court. It was 
again tried in the district court, and there was a verdict 
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and judgment in favor of defendant. The plaintiff then 
brought the action to this court. E’ttenheimer v. Wallman, 
63 Neb. 647. It was held that the district court had no 
jurisdiction of the appeal, and that the judgment of the 
justice of the peace was not affected thereby. The judg- 
ment of the district court was reversed, and the appeal 
from the judginent of the justice was dismissed. The plain- 
tiff then brought this action upon the bond. 

It was held upon the former hearing, ante, p. 144, that 
the plaintiff was estopped to prosecute the action, and the 
judgment of the district court in his favor was therefore 
reversed. The reason given for this holding was that one 
who successfully attacks appellate proceedings, upon the 
ground that they are not authorized by law and wholly 
void, is estopped afterwards to assert that they are in any 
respect valid. 

If the proceedings in the district court were entirely 
void, because there was no law authorizing an appeal, as 
held in Armstrong v. Mayer, 60 Neb. 423, and Ettenheimer 
v. Wallman, supra, it is not apparent upon what theory it 
may be said that the plaintiff attacked the appellate pro- 
ceedings. He might have treated the attempted appeal as 
absolutely nugatory. He might have compelled the issu- 
ing and exccution of a writ of restitution on the judg- 
ment of the justice of the peace, notwithstanding the at- 
. tempted appeal. This would have been a successful attack 
upon the appellate proceedings. But, instead of so doing, 
both parties appear to have treated the appeal as valid. 
It might with better reason be said that the plaintiff ac- 
knowledged the validity of the appeal. 

It is insisted by plaintiff that the action of this court 
was upon its own motion, following the decision in Arm- 
strong v. Mayer, supra, and that the plaintiff urged other 
grounds for the reversal of the judgment of the district 
court. But, whatever may be said of plaintiff’s subsequent 
action in this court, it is certain that when the defendant 
asserted his right to appeal, and to give the bond now in 
suit and procure a stay of execution, and so retain posses- 
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sion of the premises, the plaintiff acquiesced in that action 
and treated the defendant’s appeal as valid, at least, until 
the time of the trial in the district court. There can be 
no doubt that the defendants herein were at that time © 
estopped to deny their liability upon the bond, under the 
holding of this court in Stevenson v. Morgan, 67 Neb. 207, 
and McVey v. Peddie, 69 Neb. 525. 

In both of these cases, the actions were upon bonds 
identical with the one involved here. In the former, the 
court, after discussing the distinction between cases in 
which the contract involved must depend for its considera- 
tion solely upon the requirements of the statute and those 
cases in which the contract “rests upon a consideration of 
its own,” said: 

“The basis of distinction between these two lines of 
cases is the consideration. If it exists, the instrument 
may be enforced like any other contract and the annul- 
ment of, or departure from, a statute providing for it is 
not fatal. If, on the other hand, the consideration is ab- 
sent, the instrument, like any other nudum pactum, affords 
no basis for recovery. In the case at bar the principal 
obligor on the bond was enabled by means of it to retain 
possession of the premises. At the time of the trial below, 
in February, 1901, he had occupied them for nearly three 
years following the execution of the bond. As one condi- 
tion of the bond sought to be enforced was payment of rent, 
it will be seen that the obligor’s promise was supported 
by a sufficient consideration, and this, without taking into 
account the fact that he also obtained pro forma, at least, 
a. review of the justice’s judgment in the district court. 
Indeed, it can not be doubted that if the instrument in con- 
iroversy be denied the character of a bond at all and be 
treated simply as an agreement to pay rent in considera- 
tion of the occupancy of the premises, recovery must be 
allowed.” 

Many of the authorities are reviewed and applied, and 
we are entirely satisfied with the conclusion reached. It 
is approved and followed in McVey v. Peddie, supra. There 
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is no distinction between these two cases and the one at 
bar, except in the fact that in this case the proceedings 
afterwards taken in the district court were declared void. 
Tf the defendant obtained no other benefit of his attempted 
appeal, he, at least, was enabled to present the question to 
this court, and in the meantime retained the possession 
of the premises in dispute. The object of the undertaking 
was to protect the plaintiff against two sources of possible 
injury : 

(1) He would be subjected to expenses in the district 
court, which would be unnecessary if the judgment already 
rendered should finally stand as the law of the case: 

(2) He would, while the proceedings were pending, be 
deprived of the possession of the premises which had been 
awarded to him by the judgment of the justice. The con- 
dition of the undertaking was likewise twofold. To pay 
costs; and to pay rent. Each several liability was sup- 
ported by a distinct consideration. He had the use of the 
premises for which, by his undertaking, he agreed to pay. 

We do not see how the fact that neither party relied 
upon an estoppel, in the pleadings in this case, operates 
in favor of the defendant. The plaintiff, in his petition, 
sets out the facts in regard to the institution of the action 
of forcible detainer, the trial and judgment in his favor in 
justice court, the giving of the bond and attempted appeal 
to the district court, the plaintiff’s acquiescence in the 
same and the hearing thereon in the district court in pur- 
suance of the attempted appeal. He also alleged that, 
afterwards, the supreme court dismissed the proceedings. 

The answer of the defendant denied these allegations 
and set forth other matters in defense, without alleging 
an estoppel against the plaintiff. The reply was a general 
denial. Under these issues, the defendant could not, upon 
the trial, insist upon an estoppel against the plaintiff, 
without confessing the estoppel which first arose against 
himself. : 

“Estoppel against estoppel commonly sets the matter 
at large.” Bigelow, Estoppel (5th ed.), 360. Mr. Bigelow 
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cites, among other authorities, Branson v. Wirth, 17 Wall. 
(U. 8.) 82, 21 L. ed..566, in which the court say: 

“Even if it were otherwise, and if the government could, 
in any aspect of the case, claim the benefit of the legal 
estoppel, it would be prevented from doing so by its own 
patent granted to Egerton. That would present the case 
of estoppel against estoppel, which, Lord Coke says, setteth 
the matter at large. No one can set up an estoppel against 
his own grant. Whoever else, therefore, might set up the 
estoppel against Egcrton’s title to the lot in question, the 
government could not do so.” 

The defendant had the use of the premises from the time 
he gave the appeal bond. This use of the premises be- 
longed to the plaintiff. The defendant gave the bond, 
among other things, for the purpose of obtaining this ad- 
vantage, which he did obtain thereunder. He can not say 
that he had no right to stay the execution. If the conduct 
of Ettenheimer was such as to have estopped him against 
other parties, it can not have that effect in favor of these 
defendants, who are estopped to deny their liability. Be- 
ing estopped to deny their liability, they are also estopped 
to urge anything that would have that effect. 

The fact that the statute under which it was attempted 
to take the appeal was unconstitutional and void, does not 
change the rule. “The principles of estoppel apply where 
the proceedings are questioned on the ground of the un- 
constitutionality of the statute under which they are had, 
as well as where they are sought to be impeached upon 
other grounds.” Zone v. Columbus, 39 Ohio St. 281, 308. 
Damnels v. Tearney, 102 U. S., 415, 26 L. ed. 187. ¢ 

2. It is objected that the bond was not executed so as 
to bind the company. The name of the company is signed, 
“per A. W. Miller, Agt.” A power of attorney was in evi- 
dence which appoints “R. 8S. Mockett and A. W. Miller and 
E. P. Hovey,” attorneys in fact for the company, to ex- 
ecute bonds. It also contains the clause: 

“It being the intention of this power of attorney to fully 
authorize and empower the said R. 8. Mockett and A. W. 
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Miller or E. P. Hovey to sign the name of said com- 
pany.” 

It is insisted that this power should be construed to au- 
thorize R. S. Mockett to act in connection with A. W. Mil- 
ler, or in connection with E. P. Hovey, and does not au- 
thorize Mr. Miller to act alone for the company. We can 
not so construe it. There is no provision that the three 
agents, or any two of them, must act together. The bond 
appears to be duly executed. 

The former judgment of this court is vacated, and the 
judgment of the district court. 


AFFIRMED. 


Strutt Broruers v. THOMAS POWELL ET AL. 
Firep OctoBer 21, 1903. No. 12,978. 


1. Parties: Joinper. To authorize a joinder of parties as defendants, 
they must be under a joint liability or must be claiming some 
right in the subject matter of the action. 


2. Summons to Another County. To authorize summons to another 
county in a merely personal action for money, there must be an 
actual right to join the resident and nonresident defendants. 


3. Defenses: JormnpEer. A nonresident defendant may join a plea to the 
merits with a plea to the jurisdiction, where the facts as to the 
latter are not apparent on the face of the record. 


4. JURISDICTION: WAIVER. Where the question of jurisdiction 
is thus litigated, the nonresident defendant does not, by appeal- 
ing from a county court’s adverse decision, waive his plea to the 
jurisdiction. 

B. : Recorp. Where defendant’s plea to the jurisdic- 


tion only inferentially alleges a service of summons in another 
county, the facts of service appearing in the record will be con- 
sidered, when ais pleading is attacked for the first time in this 
court. 


Error to the district court for Hamilton county: 
SAMUEL H. SORNBORGER, JUDGE. Aheversed. 
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Stull Brothers, Claude C. Flansburg and Richard O. 
Williams, for plaintiffs in error. 


Hainer & Smith, contra. 


Hastings, C. 


The main question in this case is as to venue and juris- 
diction. In November, 1900, Thomas Powell filed in the 
county court of Hamilton county a petition against Farley 
& Burt and Stull Brothers, alleging that the latter were 
an unincorporated company formed to carry on a loan 
brokerage business in Nebraska and having its place of 
business in Omaha, and: the former a like company of 
Aurora, Hamilton county, Nebraska, and that they were 
“cooperating together” in making a $4,000 loan to Powell; 
that in November, 1899, the latter applied to Farley & 
Burt, at Aurora, for a loan of $4,000 on 320 acres of Ham- 
ilton county land, on which were already two mortgages, 
and one of which Stull Brothers had negotiated and had 
the management of; that Burt & Farley: forwarded the 
application to Stull Brothers, who accepted it, and note, 
coupons and mortgage were made out by Powell and de- 
livered to Farley & Burt, and by them forwarded to Omaha 
with abstract of title. Defendants were to make the loan 
for a commission of $100 and were to take up the existing 
mortgages; that these amounted to $1,524.25 and $1,610 
respectively, leaving still due Powell $765.25, which 
amount the defendants have wholly failed and refused to 
pay. Judgment is asked for $765.25 and seven per cent. 
interest from January 1, 1900. Service of summons was 
waived by Farley & Burt, and service was had upon Stull 
Brothers at their usual place of business in Omaha. The 
two firms answered separately, Farley & Burt putting in a 
cross-petition for $40, their share of the commission. This 
last was dismissed by the county court, but a finding and 
judgment for plaintiff in the sum of $849.50 was entered 
against all defendants. 
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Farley & Burt seem to have filed an appeal bond. If 
Stull Brothers appealed, the record does not show it. Ap- 
parently they did, as they appeared in district court, where 
plaintiff Powell filed substantially the same petition, al- 
leging that defendants “cooperated together” in making 
the loan, the payments that were to be made out of it, and 
that there were $765.25 and interest still due plaintiff. 

Stull Brothers answered : 

(1) That plaintiff was not the real party in interest, but 
Farley & Burt who were the instigators of the suit; (2) 
that there was no jurisdiction of them in Hamilton county 
because there was no joint liability with Farley & Burt, 
who were joined solely to get jurisdiction by means of hav- 
ing a resident defendant. 

They deny that they are an association of persons 
formed for doing business in Nebraska, and deny “co- 
operating” with Farley & Burt in the loan negotiations 
with plaintiff. They admit making a loan to plaintiff of 
$4,000 and deny plaintiff’s other allegations. They allege 
that Farley & Burt’s action was as agents for plaintiff; 
that the papers were received from Farley & Burt, and the 
full proceeds of the loan, less commission and the two 
mortgages which were to be paid, were sent to Farley & 
Burt for plaintiff, and they have held and are holding such 
proceeds as plaintifi’s agents. 

Farley & Burt answered, admitting the loan and its 
terms; that the money was to be paid to plaintiff by Stull 
Brothers; that Stull Brothers sent a check for $711.25 to 
be delivered to plaintiff, which he refused, claiming a 
larger sum. They also set up their claim for $40 as agreed 
to be paid them by Stull Brothers. 

A general denial was filed in reply to both answers. 

The cause was tried to the court without a jury, and a 
finding and judgment entered for $893 for Powell against 
all defendants, and the cross-petition was dismissed at 
Farley & Burt’s cost. Stull Brothers filed a motion for 
new trial, for error in the amount of recovery; that the 
judgment was contrary to law; the findings contrary to 
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the evidence and not sustained by it; error in the inclusion 
of interest on the money offered plaintiff; in finding de- 
fendants jointly liable; and error in finding jurisdiction in 
Hamilton county over Stull Brothers in this action. 

The motion was overruled; and Stull Brothers bring 
error to this court, and urge that there was no joint liabil- 
ity shown; that, consequently, there was no jurisdiction as 
agaiust them in Hamilton county; that there was error in 
allowing interest on the money paid to Farley & Burt and 
error in the inclusion of the amount of such payment in 
the judgment. 

The first of these complaints is important, only, because 
of its bearing on the second. The last two turn npon the 
evidence, according as it is held to show or not show that 
Farley & Burt were agents of plaintiff and not of Stull 
Brothers in the transactions. 

It is clear that plaintiff’s rights are upon a contract by 
the defendants to loan him $4,000 or procure such a loan 
for him; and the action is for a failure to pay him the 
proceeds ofthe loan as agreed. There is no specific fund 
of money to which plaintiff’s right is alleged to be denied. 
There is no plea of any conversion of the notes and mort- 
gage and no statement of facts showing such conversion. 
The allegation is simply of a failure on defendants’ part to 
pay to Powell an agreed sum of money. The allegations 
of the petition are somewhat vague but, on a liberal con- 
struction and after judgment, should be taken as stating 
a joint agreement of all defendants to procure the $4,900 
loan. In that situation, suit, of course, might be instituted 
in any county where service of summons could be made on 
any party to the agreement. Code, section 60. The right to 
maintain it, however, would depend upon plaintiff’s really 
having a right to recover from the resident defendants, 
jointly with the others, as liable upon the contract to fur- 
nish the loan. 

In Barry v. Wachosky, 57 Neb. 534, three parties, resi- 
dents of Dakota county, made a joint non-negotiable note 
to Clarke, a resident of Douglas county. Clarke sold the 
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note, indorsing on it a guaranty of payment. The makers 
were held to have rightfully objected to the jurisdiction in 
Douglas county, and the action was, by this court, dis- 
missed as against them. They were liable, but not liable 
jointly with Clarke. 

In the present case, we have looked in vain through the 
evidence for any joint ground of liability on the part of 
Stull Brothers and of Farley & Burt. Stull Brothers were 
to furnish the money and Stull Brothers were to pay off 
the existing liens. The trouble arose over their paying ten 
per cent. interést on $1,000 which was, by the terms of the 
note taken up,, overdue and bearing that rate of interest. 
Mr. Powell claims to have had an extension agreement at 
six per cent. per annum and, consequently, that this was 
an overpayment. He wants his money. Stull Brothers, 
as a result of these negotiations, seem liable for the money, 
if they overpaid the interest on the former mortgage. The 
check to Mr. Powell’s order, which they sent to Farley & 
Burt on January 12, 1900, was too small by about $40, if 
Mr. Powell is correct as to the terms of his extension 
agreement. 

Farley & Burt may be also liable but, so far as this evi- 
dence shows, it must be on some other agreement. There 
is absolutely nothing to indicate that Stull Brothers or 
the plaintiff understood that I'arley & Burt were joining in 
the agreement to furnish this money. It seems clear that 
there was no right to institute an action in Hamilton 
county against Stull Brothers on this agreement. 

It is sought to justify the inclusion of Farley & Burt as 
defendants by the code provisions that all persons having 
an interest in the subject of the action and in the relief 
demanded (sec. 40), or “who is a necessary party to a 
complete determination or settlement of the questions in- 
volved therein” (sec. 41), may be made plaintiffs or, if 
they will not join, may be made defendants. 

These provisions do not aid the plaintiff. Farley & Burt 
were not claiming any interest in his recovery from Stull 
Brothers. Their participation was in no way required to 
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determine whether or not Stull Brothers had carried out 
the agreement which the latter had confessedly made with 
plaintiff. To that agreement, as before stated, Farley & 
Burt nowhere appear as parties. They are therefore not 
necessary parties to a settlement of the questions involved 
in an action upon it. The fact that one of these firms 
night, if sued separately, endeavor to throw the blame on 
the other, does not warrant any joinder of them. Torts or 
contracts, to give rise to a joinder of defendants, must 
themselves be, at least, so far joint as to give to all the 
parties rights in the same subject matter. It does not ap- 
pear that Farley & Burt had or claimed to have any rights 
in this money which plaintiff sued for. If they are liable 
for it, it is not by any joint agreement with Stull Brothers. 

It is urged that the answer does not show that Stull 
Brothers were not properly served in Hamilton county, nor 
even that they were not residents there. But the plaintiff’s 
petition supplies the fact of Stull Brothers’ residence in 
Omaha, and the county judge’s transcript shows service of 
summons on them in Douglas county. The answer alleges 
that there was no joint liability with Farley & Burt, and 
that for this reason there was no jurisdiction. We hardly 
think that, after trying this issue without objection, the 
plaintiff can say that the facts on which the attack on the 
jurisdiction is based are not disclosed by the answer, in 
connection with the record and his petition. 

It is also urged that, in taking the appeal, objections to 
jurisdiction were waived. But assuming that a joint li- 
ability is alleged in the petition against resident and non- 
resident defendants, the lack of jurisdiction could only 
appear on a trial and a showing that the liability in fact 
was not joint. The question of jurisdiction must be put 
in issue and tried with the other issues, if at all. Doubt- 
less, if the objection had been evident on the face of the 
record, defendants must raise it before pleading to the 
merits. But it is a.settled doctrine of this court in such 
cases that, after raising it and having it settled against 
him, he may safely plead it with defenses to the merits. 
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Berry v. Wachosky, 57 Neb. 5384. This is held to result 
from the provision of the code which permits a defendant 
to state in an answer all the defenses which he has (sec. 
100). It would seem clear that defendants had the right 
to set up this matter and have it passed upon. Thev had 
the right to vacate the determination of it in the county 
court by an appeal, and bring it up again in the district 
court; and, when it is held against them there, they have 
the right to come here upon error without waiving the 
objection. Hurlburt v. Palmer, 39 Neb. 158. The case of 
Pearson v. Kansas Mfg. Co., 14 Neb. 211, is expressly over- 
ruled in Barry v. Wachosky, 57 Neb. 534. 

The answer, with the petition, disclosed a lack of juris- 
diction,, which the proof sustained. It is true that there 
is no allegation, in terms, that service was made on Stull 
Brothers in Omaha, but it is implied in the answer, and 
the record so shows. It is merely alleged that there was 
no joint agreement. It also is alleged that for that reason 
there was no jurisdiction, and that Farley & Burt were 
made parties solely to obtain resident defendants, and so 
jurisdiction of the persons of Stull Brothers. The petition 
shows that the latter are residents of Omaha. The county 
judge’s transcript showed service of summons on them 
there. Whatever may be held generally as to the necessity 
of pleading the facts as to service of process, in assailing 
the jurisdiction, it would seem that, where the pleading 
calls attention to and impliedly asserts a defect that the 
record shows, it should be upheld when attacked in an- 
other court. Who constituted the firm of Stull Brothers 
is nowhere alleged. Their place of business is alleged at 
Omaha. Service on them as a firm could only be made 
there. Code, section 25. The court will look to the process 
issued in construing pleading. Supervisors of Kewaunee 
Co. v. Decker, 30 Wis. 624. With some hesitation, we have 
concluded that this answer may be considered as raising 
the question of right to serve process in Douglas county, 
and that the facts of service appearing in the record may 
be considered in construing the pleadings. 
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The question of the measure of damages depends, as be- 
fore stated, upon the evidence as to the real relationship of 
the three parties to each other. As we have concluded that 
there was no right to maintain the action in Hamilton 
county against Stull Brothers, there seems no reason to 
discuss that question now. In case of another action, 
properly brought, the evidence might be quite different. 

It is recommended that the judgment of the district 
court be reversed, as to Stull Brothers, and the action as 
against them dismissed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action, as to Stull Brothers, dismissed. 


REVERSED. 


GERTRUDE JT. EDNEY ET AL., EXECUTORS OF THE Last WILL 
or JAMES A. EpNry, Drcrasep, v. JAMES E. BAUM 


ET AL. 
Fitep OcroBer 21, 1903. No. 13,164. 


1. Pleading and Practice: DemMuRrer. It is not error for the district 
court to permit answers to be withdrawn and a general demurrer 
to be filed, if the petition fails to state a cause of action, even 
if the case has been four times under consideration in this 
court, if no objection has been made to its sufficiency. 


Waiver. By pleading to the merits, without raising them, 
a party waives all defects by way of misjoinder or defect of 
parties, but not the lack of jurisdiction in the court, nor that the 
petition does not state a cause of action. Code, section 96. 


3. Second Appeal. Matters expressly, or by distinct and necessary 
implication, adjudicated at a former hearing, will not be con- 
sidered again in the same case. 


4. Jurisdiction. The designation of cases in which the supreme court 
has original jurisdiction is a prohibition of it in other cases. 
Bell v. Templin, 26 Neb. 249. 


5. 


Consent. Consent of the parties can not confer jurisdic- 
tion of the subject matter. Armstrong v. Mayer, 60 Neb. 423. 
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6. Executors: TRANSFER OF ASSETS. The fact that a stock of hardware 
belonging to an estate is alleged to have been traded by the 
plaintiffs, as executors, for real estate, does not prevent the ven- 
dees getting title to the hardware stock delivered to them by 
the executors. 


7. Fraud of Vendee: Daxraces. The vendees of the hardware, having 
got title to the goods, are liable to an action for damages by 
reason of fraud used in getting’the goods, if the executors elect to 
affirm the contract and sue for such damages. 


Error to the district court for Lancaster county: Ep- 
wakD P. HouMrs, Jupcr. Reversed. 


George A. Adams, Walter J. Lamb and R. Cunningham, 
for plaintiffs in error. 


L. C. Burr and Charles L. Burr, contra. 


Hastings, C. 


This case, on its fifth appearance here, is brought to cor- 
rect alleged errors in the sustaining of demurrers to plain- 
tiffs’ petition. Two verdicts have been rendered in the pro- 
gress of the case; one for $500, which was set aside in this 
court at plaintiffs’ instance for misconduct of the jury 
(44 Neb. 294) ; and one for $3,000, which was set aside in 
the district court, and the action dismissed for the reason 
that the plaintiffs had been discharged as executors, before 
the trial, and had no authority to prosecute the action. 
The district judge scems also to have been of the opinion 
that no cause of action in favor of the estate appears from 
the petition. Error proceedings from this dismissal were 
themselves dismissed in this court because no new executor 
or administrator had been appointed, and there was no one 
authorized to carry them on (53 Neb. 116). The plaintitts, 
or at least Mrs. Edney, seem to have applied to the county 
court of Douglas county to set aside their dismissal as ex- 
ecutors, and to have been refused. From this refusal an 
appeal to the Douglas county district court was taken, 
where their discharge was set aside, and they were rein- 
stated as executors of the will of James Edney. From this 
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order the defendants, who had been permitted to intervene 
to resist such action, appealed to this court. Here, their 
appeal was dismissed because it was held that they had 
no interest which entitled them to say who should be ex- 
ecutor of the will or whether there should be one (59 Neb. 
147). <A petition was then filed to reinstate this action 
in the Lancaster county district court, which was denied. 
Plaintiffs once more applied to this court, and procured ua 
reversal of such action, and an order that the district 
court “proceed ‘vith the hearing as if no trial had ever been 
had” (2 Neb. (Unof.) 173). 

In the district court defendants obtained leave to. with- 
draw their answers and interposed separate demurrers. 
These last were all alike, and on the grounds: (1) That 
plaintiffs have no legal capacity to sue. (2) Defect of par- 
ties plaintiff. (3) Improper joinder of actions. (4) Not 
facts sufficient to constitute a canse of action. (5) No 
jurisdiction, because such jurisdiction was in the county 
court of Douglas county. The district court entered an 
order reciting, that the action is for damages to the estate 
of James Edney by misrepresentations of the value of real 
estate traded to Mrs. Edney, acting as executrix, for a 
stock of hardware belonging to the estate; that she had 
no authority to make such a trade, and the contract was 
void, and the execntors could not enfovee it; that their 
remedy was to rescind it; and, in order to do so, they must 
return the $14,000 in cash, which defendants paid, and 
deed back the lots, and this was not alleged to have been 
done. For these reasons, the demurrer was ordered sus- 
tained. Judgment of dismissal was subsequently entered; 
and, to reverse that judgment, plaintiffs come here the 
fifth time. 

It is first urged that it was error on the part of the trial 
court to permit the withdrawal of the answers and the 
filing of the demurrers; that, the supreme court having 
passed upon the case as it stood, there could be no change 
of issues, especially as the mandate was to “proceed with 


its hearing” as if there had been no trial. It is also urged 
14 
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that each ruling entered in the case has impliedly asserted 
that plaintiffs were alleging a cause of action. 

This ground hardly seems well taken. It is true that, 
in each order heretofore made in the case, the sufficiency 
of the petition was assumed. It is also true that such 
sufficiency was not attacked. It is safe to say that it was 
not specifically considered. This court has repeatedly held 
that a petition may be assailed at any stage of the cause. 
Renfrew v. Willis, 33 Neb. 98; Ludelson v. First Nat. 
Bank of Tobias, 51 Neb. 557; Kemper v. Renshaw & Co., 
58 Neb. 513; State v. Moores, 58 Neb. 285. 

Of course, if the question has once been adjudicated in 
terms, or by distinct implication, it is closed so far as that 
case is concerned. We do not think, however, that the as- 
sumption that an unassailed petition is good amounts to 
such an adjudication, and no case so holding is cited. 
Neither does it seem that the fact of the case being ordered 
to a “hearing as if no trial had been had” precluded any 
change of the issues, 

The only question then before the court was, whether 
the case should have been reinstated on plaintiffs’ petition. 
No question as to subsequent proceedings on such hearing 
was under consideration. If, as a matter of fact, there was 
no right of recovery alleged, the action of the trial court 
was cminently proper in saying so and ending, in that 
tribunal, this long litigation. The question was not, how 
the action should go on, but, whether it should go on and 
it be ascertained whether plaintiffs had a right of recovery 
or not. The lack of parties or misjoinder, if either exist, 
should be permitted to be corrected by amendment, and 
had been waived, so far as it could be done, by the answers. 
The trial court distinctly put its ruling on the ground of 
insufficiency of the facts pleaded to authorize a recovery. 

The claim of no jurisdiction seems no longer to be urged. 
The claim of lack of capacity to sue is urged now, but 
seems distinctly to have been settled at the last hearing 
which was had in this court. It is based upon a claim that 
there was no jurisdiction in the Douglas county probate 
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court to set aside plaintiffs’ discharge from their execu- 
torship, and so none in the district court to entertain any 
appeal from such action. It is therefore urged that the 
action of the Douglas county district court in setting aside 
such discharge is void for want of jurisdiction. 

The time to urge this contention was at the last hearing, 
and it was evidently passed upon then. There was a dis- 
tinct reversal of an upholding of this contention, and such 
action was final upon that point. The contention has by 
no means enough merit to warrant us in reversing the ac- 
tion then taken. 

The defect of parties is on the ground of an alleged re- 
fusal and protest of Patrick Cavanaugh against being re- 
instated as executor. This too was evidently disposed of 
by the decision upon the petition to set aside the dismissal, 
at the last appearance of the case in this court. As is re- 
marked in the opinion then rendered, there is no disclaimer 
by Patrick Cavanaugh in the record. There seems no ques- 
tion that this is one of the questions which, in disposing 
of defendants’ attempt to appeal from the order reinstating 
the executors, Judge NorvaL said might be raised, when- 
ever the executors should attempt to renew this action. 
It is clear that it was raised and decided at the last hear- 
ing, when plaintiffs’ right to renew the action, and the 
sufficiency of their application to do so, was determined in 
this court, after having been refused in the district court. 

There is then no ground on which the demurrers can be 
sustained, except the one on which the district court put 
its action, that the petition states no cause of action. If it 
does state one, then the plaintiffs, so far as the record now 
shows, are entitled to- prosecute it. The reasons for sus- 
taining the demurrer given by the district court are, as 
before stated, two: (1) That the contract was void because 
it provided for an exchange of goods for land by executors 
who had power only to sell for cash; (2) and, because the 
$14,000 cash paid by defendants was not returned. 

Defendants are still urging both of these reasons, and 
add some others growing out of certain things which ap- 
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pear, as they say, in the “records of the cause.” To bring 
these “records” into this present hearing, the parties have 
made the following stipulation: 

“Tt is agreed and stipulated that all the records in the 
several transcripts and bills of exceptions filed in this 
action, and the facts therein stated, are to be taken and 
considered by this court.” 

It is sought, by this means, to have considered, in con- 
nection with the allegations of the petition, the probate 
records of Douglas county in regard to the James Edney 
estate. We have seen in what way it is sought to bring in 
questions as to the reinstatement of the executors. It 
further appears from these records that the stock of hard- 
ware was ordered by the county court to be sold for $14,000 
cash, and was reported sold for such sum to defendants, 
and the sale confirmed on such report. We are asked, 
under the terms of this stipulation, whether there can be 
any recovery in this action, it being conceded that defend- 
ants paid the $14,000. 

It would seem that, by their stipulation, the parties 
wish this court to pass upon the question of liability, under 
facts which are not within the record of the district court’s 
action. That court, so far as the record shows, merely 
acted on the allegations of the petition. The demurrers 
which admit those allegations add nothing to them. Our 
state constitution fixes the jurisdiction of this court. It is 
original in cases relating to state revenue, civil cases where 
the state is a party, and. cases of mandamus, habeas corpus, 
and quo warranto. In addition.to this it has such ap- 
pellate jurisdiction as the laws allow. Constitution, article 
VI, section 2. It has been frequently held that the jurisdic- 
tion of this court is limited to errors appearing in the 
record. Morrill v. Taylor, 6 Neb. 236, 252; Frey v. Drahos, 
7 Neb. 194. 

It seems clear that the only proper way to get this court 
to determine the effect of these additional facts upon the 
alleged liability of defendants, is to get them before the 
district court, and then here, by error proceedings from 
that court’s decision. 
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We shall therefore consider simply the allegations of 
the petition, and if they show a liability on defendants’ 
part in favor of plaintiffs, the trial court’s action must be 
reversed. ‘ 

The allegations are that those parties are and were, dur- 
ing all the time involved, the executors of James Edney, 
and duly qualified; that the estate had a stock of hard- 
ware in Omaha worth $31,749.90; that defendants offered 
to Mrs. Edney to purchase it and give in payment some 
lots in the city of Lincoln. That 130 lots in College Park 
subdivision, near Lincoln, which are described, were con- 
veyed to her; that they were conveyed to her at $150 
a lot, subject to $4,000 incumbrance; and the hard- 
ware was delivered and the lots accepted at such a 
value on the purchase price; that defendants took pos- 
session of the hardware jointly; that James E. Baum, 
acting for himself and for the other partners to cheat and . 
defraud plaintiffs and the estate they represented, induced 
Mrs. Edney to come to Lincoln and, on pretense of getting 
her to examine a farm, took her over these lots, but dis- 
tracted her attention from them, and she did not examine 
them with any view of trading for them; that he made va- 
rious representations concerning the lots, twenty of which 
are set out; that these representations were false in each 
particular, which is set out; that Mrs. Eduey, shortly after 
and as soon as she learned of the fraud, offered to reconvey 
the lots, and demanded a return of the hardware and a re- 
scission of the trade, which was all refused; that defend- 
ants have disposed of most or all of the hardware; that the 
deed of the lots was made to Mrs. Edney, fraudulently, and 
after notice to make it to both executors. Damages are 
laid at $22,750 and judgment asked for that sum, interest 
and costs. A prayer for general relief is added. 

A fair construction of this pleading is that given it by 
the trial judge, that it indicates the receipt by plaintiffs of 
about $14,000 on these goods. Does that fact, and that 
there is no allegation of any tender of its repayment, to- 
gether with the fact that, as executors, they had no specific 
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authority to trade for lots, prevent any recovery, either 
for the goods, which are alleged to have been delivered, or 
for the misrepresentations which are alleged to have pro- 
cured such delivery? It would seem not. The fraud of 
these plaintiffs, if there was a fraud, was their own. Their 
recovery, if they recover, is on behalf of the estate which 
they represent. No unauthorized individual transaction of 
the executors can estop their recovery in their official ca- 
pacity. irlington State Bank v. Paulsen, 59 Neb. 94. 

That estate is entitled to its goods, if the contract was 
totally void, and to damages, if title to them was obtained 
by fraud. If the contract was void, “absolutely,” as the 
trial court said, then the conveyance of the lots to Ger- 
trude Edney would have nothing to do with the right to the 
goods. Defendants, in that case, should have returned 
them when thev were demanded, and then proceeded to 
recover their money and property from whoever had it. 
Tf the contract was “absolutely void,” it required no re- 
scission, as it adinitted of no ratification. If that is the 
situation, the plaintiffs would be entitled to recover for 
the estate's goods, and defendants could offset for the 
money paid, as far as it would go. The defendants surely 
can not, by their demurrers, admit that they got $3,000 of 
the estate’s goods, admit that they turned over in payment 
for them 130 lots and $14,000 in- money, admit that the 
lots were worthless, and the trade was induced by their 
fraudulent misrepresentations, but say to the executors, 
suing on behalf of the estate, your action in trading for 
the real estate was unauthorized on your part, the agree- 
ment was and is void, we will keep the goods, and you cau 
get nothing for them but the money which has been paid 
you, and can have no damages for the fraud by which we 
got them. 

The question which has caused us the most trouble, 
probably because it was the one to which counsel on either 
side hardly address themselves, is as to whether the con- 
tract is to be deemed void, and the conveyance of the real 
estate and the transfer of title to the goods as if they had 
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never been attempted, or whether it should be deemed 
merely an irregular transaction which passed title to the 
goods, and on which the executors could collect damages 
for fraud in it. 

Evidently, if it was valid enough to need to be rescinded, 
it could be confirmed. Plainly, if a duty to rescind lay on 
the executors, as such, they could affirm it and collect 
damages, if there were any. Clearly, if the transaction 
was valid enough to warrant defendants in taking pos- 
session of the goods, selling a part of them and refusing 
on the executors’ demand to return the rest, without in- 
curring liability to the estate, it was valid enough to war- 
rant a suit against them for fraud in bringing it about. 

But what is the liability of defendants? Is it for the 
goods or for fraud in getting them? ‘To be sure in either 
event the action of the trial court must be reversed. If 
defendants have no title to the hardware, there are facts 
enough alleged to make them liable for conversion of it. 
The right of possession in plaintiffs, and its denial and re- 
fusal, and conversion of the goods to their own use, suffi- 
ciently appear, if the attempted trade was of no effect. If 
it was effectual to pass the goods, fraud in bringing it 
about is also alleged. But it hardly becomes this court 
to say that some kind of a right is here, but what it is can 
not be determined. At common law the executor had the 
full title and jus disponendi of the personal estate. 
1 Woerner, American Law of Administration (2d ed.), sec. 
175; Schouler, Executors and Administrators (3d ed.), 
sec. 239; Field v. Schieffelin, 7 Johns. Ch. (N. Y.) 150; 
Petersen v. Chemical Bank, 832 N. Y. 21, 88 Am. Dec. 298. 
All of the above authorities hold that heirs, devisees or 
creditors have no right to pursue this property in the hands 
of one who has acted in good faith and in no way united 
with the trustee in a devastavit. Unless a different rule is 
established by statute, then, the right of disposing of these 
goods as if they were their own belonged to these execu- 
tors. Evidently, it would not much help these defendants 
to try to set up a liability to the beneficiaries of this estate 
as a defense to the estate’s direct claim. . 
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We have in section 277, chapter 23, Compiled Statutes 
(Annotated Statutes, 5142), a provision for the probate 
judge’s ordering a sale and directing the terms. This stat- 
ute came from Massachusetts through Michigan, and in 
Newell v. West, 13 Blatchf. (U.S.) 114, it is held to be di- 
rectory only and not to invalidate a sale made without 
such authority. In Blake v. Chambers, 4 Neb. 90, a trust 
estate in lands conveyed to an executor, in consideration of 
assets of a testator, was decreed to creditors. A similar 
holding in favor of heirs, in Merket v. Smith, 33 Kan. 66, 
5 Pac. 394, construes a similar statute. The holdings of 
Chancellor Kent in Sutherland v. Brush, T Johns. Ch. (N. 
Y.) 17, and of Chief Justice Gibson in Petrie v. Clark, 11 
S. & R. (Pa.) 377, both giving a full jus disponendi to ex- 
ecutors, are said by Mr. Freeman, in his note to the former 
case, 11 Am. Dec. 388, to have settled the American law in 
this respect. 

We conclude that as between these parties, on the facts 
alleged in the petition, and in the absence of any rescission, 
the defendants got title to the hardware and should. re- 
spond in damages for any fraud committed by them in so 
doing. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings in accordance with law. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 
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A. H. THOMPSON ET AL. V. M. J. EAGAN BT AL. 
FILep Ocroser 21, 1903. No. 13,026. 


1. Liquor License: Noricr. It is not necessary to.republish the notice 
of application for license to sell. intoxicating liquors after addi- 
tional names are permitted to be added to the petition. 


PreTiTion: InNrants. Infant children, although residents 
and heirs to estates of inheritance in real estate in the precinct, 
are not qualified signers of a petition for the sale of intoxicating 
liquors in such precinct. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Affirmed. 


Elbcrti Ready and Cassius H. Whitney, for plaintiffs in 
error. 


Rk. J. Millard and A. M. Gooding, contra. 


OLDHAM, C. 


This is a contest over the granting of a license to sell in- 
toxicating liquors by the board of county commissioners of 
Cedar county to one M. J. Eagan, in precinct No. 1 of said 
county. The original petition on which the license was 
granted purported to have been signed by forty-four free- 
holders of the precinct. The petition was filed June 24, 
1902, and notice of the application was published: as re- 
quired by statute. On July 10, a remonstrance was filed 
against the petition. The time of hearing of the remon- 
strance was fixed by the board August 20, and the applica- 
tion was thereafter granted. The remonstrators appealed 
from the action of the board to the district court, and, on 
a hearing there, the remonstrance was dismissed and the 
findings of the county board were sustained. From this 
judgment the remonstrators bring error to this court. 

The first question urged in the brief of remonstrators 
is that the county board had no jurisdiction to grant the 
license. This contention is based on the claim that the 
petition was not signed by a majority of the legal resident 
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freeholders of the precinct. As before stated, the petition 
purported to have been signed by forty-four freeholders of 
the precinct. The evidence introduced before the board 
showed that there were seventy-four resident freeholders in 
the precinct, and strongly tended to show that at least 
forty-two of the signers to the petition were resident free- 
holders of the precinct. It is urged, however, that certain 
of the signers of the petition subsequently signed the re- 
monstrance to the petition, and, therefore, should have 
been counted as remonstrators and not as petitioners. 
This contention would be meritorious, if it were not for the 
fact that the record shows that, after signing the remon- 
strance, they filed a petition with the board, asking to with- 
draw from the remonstrance and to have their names con- 
tinued upon the petition; and this leave was granted by the 
board before the final hearing on the remonstrance. Three 
other freeholders of the precinct petitioned the board, pend- 
ing the hearing, to have their names added to the petition, | 
which leave was granted by the board. It is contended that 
these additional names could not be added to the petition 
without the publication of a new notice. This identical 
question was before this court in Livingston v. Corey, 33 
Neb. 366, where it was held that it is not necessary to re- 
publish a notice after the addition of names to the petition 
for a liquor license. 

It is further contended, in the brief, that certain minor 
children who were heirs to estates in the precinct should 
have been counted among the legal resident freeholders of 
the precinct who had not signed the petition. We think 
that there is little merit in this contention. The statute 
never contemplated infant children, although residents and 
heirs to estate of inheritance in the precinct, as proper 
persons to sign a petition for a license to sell intoxicating 
liquors. This right was intended to be reserved for the full 
grown resident freeholders of the precinct. 

Finding no error in the proceedings of the district court, 
we recommend that its judgment be affirmed. 


HastTInes and Ames, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


L. W. PoMERENE CoMPaANY Vv. Mary L. Warttr.* 
Frep Octroser 21, 1903. No. 13,000. 


1. Master and Servant: NecuicENcE: Liasitiry. The master is liable 
for the negligent act of a servant committed within the scope of, 
or as a necessary incident of, his employment. 

2. Liability of Master for Servant’s Negligence. Where, as an inci- 
dent of employment, it is necessary for a servant to open a trap- 
door to perform his labor, and he carelessly and negligently leaves 
the trap-door open, after performing the work, and one to whom 
such duty is owed is injured by such negligence, the master is 
liable. 


3. Contributory Negligence: BurDEN or Proor. Where plaintiff makes 
out his case without disclosing contributory negligence, the bur- 
den is on defendant to establish its existence, as an affirmative 
defense. 


4. Action for Injuries: Proor. In an action by a married woman for 
personal injuries, it is proper to show that she has been in- 
capacitated by reason of her injuries from performing labor, for 
the purpose of showing the nature and extent of her injuries. 


5. Case Distinguished. Central City v. Engle, 65 Neb. 885, examined 
and distinguished. 


6. Admission of Evidence: Review. Action of the trial court, in 
admission of evidence, examined and approved. 


7. Damages. Quantum of damages examined, and held not excessive. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Lorenzo W. Billingsley, Robert J. Greene and Richard 
A. Hagelin, for plaintiff in error. 


Albert G. Greenlee, contra. 


OLDHAM, C. 


This is an action for personal injuries occasioned by 
plaintiff’s falling through a trap-door into the basement of 
* Rehearing allowed. See opinion, p. 177, post. 
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her own dwelling house. The facts set forth in the petition 
and supported by plaintiff’s testimony are: That plain- 
tiff’s husband had employed the defendant plumbing com- 
pany to make repairs on his dwelling house, in the line of 
putting in plumbing fixtures and connecting the same with 
a bathroom; to do this work, it was necessary for defend- 
ant’s servants to go under the floor of the residence; plain- 
tiff’s husband showed them a trap-door in the bathroom; 
raised it up for them that they might get to the place where 
part of their work had to be done; this bathroom was used 
as a closet by the family; plaintiff’s testimony shows that 
the employees were cautioned to be careful about closing 
the trap-door, because of the fact that members of the 
family were frequently in the bathroom, which was en- 
tered from the kitchen; it appears from the testimony that 
the bathroom was small and very poorly lighted, so that 
when entering it from the well lighted kitchen, a person 
would not, at first, be likely to notice the open space oc- 
casioned by the raising of the trap-door; this trap-door 
was immediately in front of the sanitary bowl in the bath- 
room; after defendant’s servants had entered on their 
work and had continued at it until the noon hour, they 
came up through the. trap-door, left it open, and went to 
their dinners; before they returned to work again, plaintiff 
entered the bathroom, and, on approaching the sanitary 
bowl, fell through the trap-door, broke her right arm near 
the shoulder by the fall, and received other serious and 
permanent injuries. Under issues thus formed, the cause 
was tried to a jury, which returned a verdict for plaintiff 
for $1,000 damages; there was judgment on the verdict, 
and defendant brings error to this court. 

The first question urged in the brief of plaintiff in error 
is that the court erred in not directing.a verdict for de- 
fendant, at the close of the evidence. This contention is 
based on the theory that defendant owed no duty to the 
plaintiff in the matter of closing the open trap-door, and 
that as no duty was owed, no liability for non-performance 
of a duty could arise; and that, in no event, was defendant 
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liable for the act of the servant in failing to close the 
trap-door, because such a duty, even if it existed, did not 
arise within the scope of the servant’s employment. 

It is conceded that the defendant is engaged in the 
plumbing buisness; that it contracted with plaintiff’s hus- 
band to do plumbing work on the premises; that to do the 
work it was necessary to go below the floor of plaintiff’s 
dwelling, and that the trap-door in the bathroom was the 
only available opening through which defendant’s servants 
could reach the place necessary to perform their service. 

This court has defined negligence as “a failure to do what 
reasonable and prudent persons would ordinarily have done 
under the circumstances and situation.” Omaha Street R. 
Co. v. Craig, 39 Neb. 601. This is perhaps as good a defini- 
tion as can be ordinarily found, either in the text books or 
adjudicated cases. Under testimony from which reason- 
«ble minds might draw different conclusions on a question 
of negligence, it is always proper to submit such questions, 
under proper instructions, to the jury for determination; 
and this is just what the court did in the case at bar. We 
think that reasonable minds might have concluded from 
plaintiff’s testimony that defendant’s servants, in neglect- 
ing to close this trap-door, failed to do what prudent per- 

sons would ordinarily have done, under all the facts and 
’ circumstances surrounding the situation, and if we are 
right in this, then the question of negligence was properly 
submitted to the jury, if the negligent act of the servant 
was incident to and embraced within the scope of his em- 
ployment. It is plain that when defendant’s servants en- 
tered plaintiff’s house they came there strictly within the 
scope of their employment, and to do the things which the 
master had directed; when they went through the trap- 
door into the space below the floor, to repair and connect 
up the different pipes, they were strictly within the line of 
their employment, and when they came up through the 
trap-door, on leaving the premises, they were doing what 
was a necessary incident to their employment, and any 
duty that these servants owed to plaintiff or her husband, 
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with reference to the opening or closing of this trap-door, 
was owed as representatives of their master. Common- 
wealth v. Brocton Street R. Co., 148 Mass. 501. It has 
been held in numerous cases that, where one of the neces- 
sary incidents of an employment is the opening of a trap- 
door or the uncovering of a dangerous hole or excavation, 
the employer may be held for the negligence of the servant 
in not closing the door or covering the hole after the work 
has been completed. Waters v. Pioneer Fuel Co., 52 Minn. 
#74; Todd v. Havlin, 72 Mo. App. 565; Hughes v. Orange 
County Milk Ass’n, 10 N. Y. Supp. 252. 

It is further contended by plaintiff in error that a ver- 
dict should have been directed, because of the contributory 
negligence of plaintiff in walking into the opening caused 
by the raising of the trap-door. After an examination of 
the evidence, we can not agree to this contention. It is a 
well established rule in this state that, where plaintiff 
makes out a case without disclosing contributory negli- 
gence, the burden is on defendant to show this as an affirm- 
ative defense. In the case at bar, there is no evidence to 
show that plaintiff had knowledge that there was any 
probability of defendant’s leaving their work with the trap- 
door open, and, in any event, the question was submitted 
to the jury, under a proper instruction. The jury were 
permitted to view the premises and heard all the testimony 
in the case, and we can not say that their finding on this 
question is wholly unsupported. 

On the question of the measure of damages the court 
gave the following instruction: 

“Tf from the evidence and the law given you in these 
instructions you find for the plaintiff, you may take into 
consideration the bodily pain and suffering caused by the 
injury, if any has been shown, and the pain and suffering 
which will result therefrom in the future, if you find from 
the evidence that such will probably be the result, also the 
probability of the injuries she has received being perma- 
nent and the extent, if any, to which the injury has in- 
capacitated her for labor, also the reasonable expenses paid 
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or incurred for services of a surgeon or physician, made 
necessary by such injuries, and assess her damages in such 
sum as you believe from all the evidence will compensate 
her for the injury so sustained. You should allow no spec- 
ulative damages, but such as are compensatory merely.” 
It is urged that so much of this instruction as permits 
the jury to take into consideration “the extent, if any, to 
which the injury has incapacitated her for labor” is clearly 
and prejudicially erroneous, as the husband alone would 
have been entitled to recover for such loss, and that this 
portion of the instruction is in conflict with the doctrine 
recently announced by this court in Central City v. Engle, 
65 Neb. 885. The case just cited was-an action by a mar- 
ried woman for personal injuries, in which the petition did 
not allege that she was engaged in any separate trade or 
business, but only in the performance of household duties. 
At the trial of the cause, plaintiff had been permitted to 
testify that, before the injury, her earning capacity was $7 
- a week, and that it was nothing at all at the time of the 
trial. This evidence was admitted over the objection of 
defendant, and the court in submitting the measure of 
damages told the jury, among other things, that in esti- 
mating plaintiff’s damages, they should find how much 
money plaintiff would have been reasonably expected to 
earn if she had not been injured, as alleged, and how much 
she was, and is, and will be, able to earn with her reduced 
capacity resulting from the injury, and the difference be- 
tween the two amounts would be the measure of this ele- 
ment of damage. The action of the trial court in admitting 
this testimony, under the pleadings, and giving the portion 
of the instruction before mentioned, was condemned by this 
court, because the pecuniary loss testified to, and sub- 
mitted in the instruction, would have been recoverable in 
an action by the husband. The syllabus of the case, when 
read in connection with. the point actually decided, goes no 
further than to hold that the pecuniary loss, for wages, sus- 
tained by a married woman, not engaged in any separate 
occupation or employment, can only be recoverd in an 
action by the husband and not in an action by the wife, 
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Damages recoverable in actions for personal injuries 
may be divided into two classes: pecuniary damages, or 
those which can be accurately estimated, as loss of wages, 
cost of medical attendance, etc.; and nonpecuniary dam- 
ages, the amount of which can not be determined by any 
known rule, but depend upon the enlightened judgment of 
an impartial court or jury. In the latter class is included 
damages for pain, suffering, loss of reputation, impair- 
ment of faculties, etc. 

In Central City v. Engle, supra, the pecuniary damages 
for loss of wages and the nonpecuniary damage for pain, 
suffering and permanent disability were both submitted 
to the jury as the measure of plaintiff’s recovery, and for 
this action of the trial court the cause was reversed. In 
the case at bar, no pecuniary damages are asked because 
of the loss of plaintiff’s wages, nor was any testimony 
offered tending to show the money value of such 
services, and the portion of the instruction excepted 
to appears to have been given only for consideration in 
determining the extent and nature of the injury. Con- 
sidered from this viewpoint, the instruction is not in con- 
flict with the decision in the Hnglc case. In states in which 
married women are permitted to contract for themselves 
and in which they are permitted to engage in business or 
employment in their own behalf, it has been frequently held 
that, in an action for personal injuries, it is proper to 
prove that a married woman is incapacitated from lahor 
as the result of her injuries, for the purpose of showing the 
nature and extent of her disability. ‘This rule seems 
founded on sound reason, because it is apparent that the 
mere fact that a married woman is not engaged in a sep- 
arate business at the time she is injured should not deprive 
her of the right to recover for a disability that would ever 
afterwards bar her from engaging in an occupation on her 
own behalf. Stutz v. Chicago & N. W. R. Co., 73 Wis. 
147; Powell v. Augusta & S. R. Co., T7 Ga. 192; Jordan v. 
Middlesex R. Co., 188 Mass. 425; Harmon v. Old Colony R. 
Co., 165 Mass. 100, 30 L. R. A. 658; Metropolitan St. R. 
Co. v. Johnson, 90 Ga. 500. 
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Objection is urged against the rulings of the trial court 
on the admission of evidence; these are disposed of in what 
has been said in support of the instructions given by the 
trial court, and need no further reference. 

. Slight complaint is made of the conduct of plaintiff’s 
counsel in remarks made in the presence of the jury; there 
is nothing in the matter, however, that requires serious con- 
sideration, as the trial court checked plaintiff’s counsel 
promptly when he attempted to go outside the record. 

It is lastly contended that the damages awarded by the 
jury are excessive. The evidence is overwhelming that 
plaintiff received a most serious injury; that the fractured 
bone of her arm protruded through the muscles, and that 
the strong probabilities are that its use is permanently im- 
paired. Under such conditions, we can not say that the 
damages awarded are of such a nature as to call for the 
interference of this court. 

It is therefore recommended that the enn of the 
district court be affirmed. 


Hastines and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed March 17, 
1904. Remittitur ordered. Reaffirmed: 


Married Woman: Action: Damacsrs. In an action-for personal in- 
juries by a married woman, she is not entitled to recover the 
value of medical services rendered, in the absence of proof that 
she has paid for such medical services, or that she is the owner 
of a separate estate which might become liable therefor. 


OLDHAM, C. 


After a reexamination of the questions determined in the 
former opinion in this case, we are fully satisfied with the 


sonclusions there reached. But our attention is specif- 
15 
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ically called to the fact that, in the measure of damages sub- 
mitted to the jury, plaintiff was permitted to recover for 
the value of medical services, and that the evidence con- 
tained in the bill of exceptions fails to show that she had 
expended any money for such services, or that she was the 
owner of any separate estate which might become liable 
for the reasonable value thereof. On a reexamination of 
the testimony, we find that this contention is well founded. 
We also find that the value of the medical services is shown 
without dispute to have been $100. 

Under the rule laid down by this court in Kocher v. Cor- 
nell, 59 Neb. 315: 

“The contract of a married woman can only be enforced 
against the separate estate which she possessed at the date 
of the contract.” 

As the testimony in this case fails to show the existence 
of a separate estate owned by plaintiff, or that she has 
actually expended any money for medical services, under 
these circumstances, we are compelled to conclude that the 
right of action for medical services inures to plaintiff’s 
husband and not to her, and that the instruction submit- 
ting this element of damages to the jury is unsupported 
by the testimony. 

We therefore recommend that, unless plaintiff enter a 
remittitur of $100 from the judgment rendered within 
thirty days from the filing of this opinion, our former 
opinion be set aside, and the cause be reversed and re- 
manded; but that, if such remittitur be entered, our former 
opinion be adhered to. 


AMES and Hastines, CC., concur. 


By the Court: For the reasons given in the above opin- 
ion, it is ordered that, unless the remittitur of $100 be en- 
tered by plaintiff within thirty days, the former opinion of 
this court be set aside, and the cause be reversed and re- 
manded; but that, if such remittitur be filed, the former 
opinion be adhered to. 

; AFFIRMED. 
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ABBIE FE. McIKENZI§, APPELLER, V. Frep E. Beaumont, 
APPELLANT, IMPLEADED WITH Mas. FRED I. BEAUMONT. 


FILED OcToBer 21, 1903. No. 13,055. 


1. Foreclosure: Evipence. A mortgage bearing a certificate of the 
proper officer showing that it was duly acknowledged before him 
by the mortgagor may be read in evidence without further proof. 


To entitle the holder of a real estate mortgage to a 
decree of foreclosure, it is not necessary to show that the mort- 
gage has been duly recorded. 


3. Tax Sale: REDEMPTION. One who redeems from a tax sale of real 
estate, when he has no title to or interest in such‘real estate, is a 
mere volunteer, and such redemption gives him no claim against 
the owner of the land nor any lien against the land itself for the 
redemption money. 


. 4. Receiver: Discretion. An application for a receiver is addressed to 
the sound discretion of the trial court, which discretion does not 
appear to have been abused in this case. 


APPEAL from the district court for Perkins county: 
Hanson M. Grimes, Jupee. Affirmed. - 


Hoagland & Hoagland and James L. White, for appel- 
lant. 


Benjamin IF’. Hastings, contra. 


ALBERT, C. 


This action was brought by Abbie IE. McKenzie against 
Fred E. Beaumont and wife to foreclose a real estate mort- 
gage. It is alleged in the petition that one Muender ex- 
ecuted and delivered a certain note to one Shriver, and, to 
secure the payment thereof, executed to the payee the 
mortgage in suit; that it was provided in the mort- 
gage that, in the event of the failure of the mortgagor to 
pay the taxes levied against the mortgaged premises, the 
mortgagee might pay the same, and that the amount thus 
paid should be added to and become a part of the mort- 
gage debt; that the mortgagee subsequently paid a portion 
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of such taxes, and thereafter indorsed and transferred the 
note, and assigned the mortgage and his claim for the 
taxes paid, to the plaintiff; that the defendant, Fred FE. 
Beaumont, claims to be the owner of the land or to have 
some interest therein, but whatever rights he may have in 
the premises are subject to the lien of the plaintiff’s mort- 
gage. The petition contains all the allegations necessary 
to entitle the plaintiff to a decree of foreclosure. Mrs. 
Beaumont made default, and the action was subsequently 
dismissed as to her. The answer of the defendant, Fred E. 
Beaumont, is a general denial. 

After the commencement of the action, the plaintiff 
made application for a receiver, on the ground of the in- 
adequacy of the security. The application was resisted by 
the answering defendant, on the ground that the income 
derivable from the premises would be insufficient to defray 
the expenses incident to the receivership. The court 
granted the application, and, subsequently, upon a hearing 
of the cause on the merits, found for the plaintiff and 
entered a decree of foreclosure. The answering defendant 
appeals to this court from the order appointing a receiver 
and from the decree of foreclosure. 

It is insisted that the evidence is not sufficient to sustain 
a decree of foreclosure because there is no proof of the 
execution and delivery, or the recording of the mortgage, 
which is the basis of the action. As far as the execution 
and delivery of the mortgage is concerned, the original 
mortgage was offered in evidence, and there is attached 
thereto a certificate of a notary public, showing that the 
same was duly acknowledged before him by the mortgagor. 
That entitled it to be read in evidence without further 
proof. Section 18, chapter 73, Compiled Statutes (Anno- 
tated Statutes, 10218). As to the failure to show that the 
mortgage had been recorded, we do not understand that 
proof of such fact is essential to a decree of foreclosure. A 
mortgage on real estate, other than a homestead, would be 
valid between the parties, though unacknowledged and 
therefore not entitled to record; if valid between the 
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yarties, the court certainly would enforce it. If the courts 
vould enforce a mortgage which is neither acknowledged 
1or recorded, there is no good reason why they should not 
nforce one which is acknowledged but not recorded. As a 
natter of fact, the original mortgage offered in evidence 
years a certificate of the county clerk showing that it was 
luly recorded, but the certificate does not appear to have 
geen offered in evidence. . 

It is next contended that the amount of the decree is 
xcessive to the extent of $75.05, the amount allowed for 
faxes paid. The evidence upon this point is to the effect 
chat the premises had been sold for taxes; that the mort- 
rage was thereafter assigned to the plaintiff; that the day 
following such assignment, the plaintiff’s assignor paid 
the above amount to redeem from tax sale, whereupon, a 
certificate of redemption was issued to him, which he as- 
signed to the plaintiff. It thus appears that the plaintiff’s 
assignor redeemed from tax sale after he had assigned the 
mortgage to the plaintiff, and it is not shown that he had 
any interest in the premises or that, for any reason, he was 
entitled to redeem. So far as appears from the record, he 
was a mere volunteer. That he acquired no claim against 
the mortgagor or the mortgaged premises by a payment of 
taxes or redemption from tax sale, under such circum- 
stances, is elementary; the plaintiff, as the assignee, stands 
in no better position. The decree, therefore, is excessive 
to the extent of $75.05, the amount allowed for taxes paid. 

It is also urged that the court erred in appointing a re- 
zeiver. It is conclusively shown by the evidence that the 
value of the mortgaged premises is about $205.10, while 
the amount of the mortgage debt, exclusive of the amount 
allowed for taxes paid, is $458.71. The insufficiency of the 
security is therefore conclusively established. The only 
objection urged against the order is that the income de- 
rivable from the land does not justify it. An application 
for a receiver is addressed to the sound discretion of the 
trial court, and it does not appear that such discretion has 
been abused in this case. 
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The plaintiff appears to be willing to permit the amount 
allowed for taxes paid to be deducted from the amount of 
the decree, rather than submit to a new trial. It is there- 
fore recommended, that the order of the district court 
appointing a receiver be affirmed; that the decree of fore- 
closure be modified by the deduction from the amount 
due thereon of the sum of $75.05 with interest accrued 
thereon at the rate fixed by the decree from the date 
thereof; and that the decree, as thus modified, be affirmed. 


GLANVILLE and Barngs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court appointing a re- 
ceiver is affirmed; the decree of foreclosure is modified by 
the deduction from the amount due thereon of the sum of 
$75.05 with interest accrued thereon at the rate fixed by 
the deeree from the date thereof; and the decree, as thus 
modified, is 

AFFIRMED. 


CHARLES E. WILKINS V. OLIVE M. REDDING ET AL. 
FILED OcToBer 21, 1903. No. 12,210. 


1. Replevin: Piupcr: TENDER. Where personal property is pledged 
to secure the payment of a debt, the pledger can not recover the 
property in a replevin action without paying or tendering the 
whole amvuunt of the debt and keeping good the tender. 

2. Tender. Where the amount of a debt is not in dispute, a tender of 
the amount is not bad because coupled with a demand for the 
return of the property, but must be kept good, though it may 
still be on the same condition; but where the amount of the 
debt is in dispute, a tender of any sum less than that claimed 
by the pledgee, though equal to the amount actually due, is not 
good if coupled with such a condition. 


3. Lien: Forreiture. A pledgee does not forfeit his lien by unsuc- 
cessfully contending that the equity of redemption has been ex- 
tinguished by contract or by a sale under his right as pledgee. 


Error to the district court for Douglas county: WIL- 
LIAM W. Keysor, Jupcr. Reversed. 
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Brome & Burnett and Charles F. Tuttle, for plaintiff in 
error. 


Frank T, Ransom, Carl C. Wright and John F. Stout, 
contra. , ; 


GLANVILLE, C. 


The defendant in error, Olive M. Redding, brought an 
action of replevin in the district court for Douglas county 
to recover possession of a number of specified articles, 
claiming general ownership and right of possession thereof. 
Only one article was taken under the writ, but the action 
proceeded, without change of pleadings, as an action for 
damages under the statute as to property not taken by the 
officer, and as a simple action of replevin as to the prop- 
erty taken. The answer was a general denial. The parties 
will be called plaintiff and defendant, as they stood in the 
court below. 

All the property in question had been placed in the pos- 
session of the defendant by the plaintiff, as security for 
money advanced. Counsel for the defendant, in his open- 
ing statement to the jury, recited the facts of the pledge, 
and also stated that he thought the evidence would show 
that the plaintiff had, by agreement, surrendered her title 
to the property in consideration of the discharge of the 
debt secured by the pledge; and, while claiming title to the 
property for the defendant, also claimed that, upon failure 
to establish such title by the agreement above mentioned, 
then the defendant would be entitled to hold the property 
because of his lien thereon. 

A motion was made to require him to elect which de- 
fense he would stand upon, and the court indicated that 
he should so elect at that time. This he declined to do, 
whereupon the court said: “If you say you do not want 
to elect, you may go ahead with the case and I will see 
what we will do when you offer the defense.” 

The trial proceeded, and evidence pro and con was freely 
taken, which unquestionably showed the pledge of all the 
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property involved in the action, and tended to show an 
agreement to pass the title of the property to the defend- 
ant in satisfaction of the debt secured by his lien thereon. 
Without further requiring an election on the part of the 
- plaintiff in error, so far as the record shows, the court in- 
structed the jury upon the theory that the only defense 
available to the defendant was that of general ownership 
in the property involved under the contract sought to be 
proved by him, and refused to instruct the jury, as re- 
quested by the defendant, upon the other theory of the 
case, that is, if he failed to prove title, he still had his lien. 

The theory of the trial court seems to have been, and 
that of the plaintiff is, that the claim of defendant that he 
first held the diamonds as a pledge, and afterwards took 
the title in satisfaction of the debt, is an abandonment of 
his lien; that his defenses are inconsistent; that his claim 
of title, thus derived, extinguished his lien, though in fact 
the title had not passed in consideration of the release of 
the debt. * 

It is contended that the plaintiff may say, “The prop- 
erty is all mine, with right of possession,” though she has 
not paid the pledge, and yet forfeit no right to redeem be- 
cause she fails in her proof that all interest-is hers; but 
that the defendant, if he says, “The property is all mine, 
with right of possession, because [ had it first in pledge, 
and then by contract took it for the debt,” forfeits his lien 
if he fails of his proof, or is mistaken as to his right as to 
the second contract. 

If the owner of a chattel mortgage attempts to foreclose 
and extinguish the right of redemption, and claims to have 
done so, the claim is as inconsistent with that of an exist- 
ing lien by virtue of his mortgage as that of defendant, 
that he has extinguished the right of redemption by con- 
tract is with the continued existence of his right as pledgee. 
Yet no case can be found where our court has made such 
a claim on the part of a mortgagee, who has failed in his 
attempt to extinguish the right of redemption, a forfeiture 
of his mortgage lien. Coad v. Home Cattle Co., 32 Neb. 
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761; Rockford Watch Co. v. Manifold, 36 Neb. 801; Bujfalo 
County Nat. Bank v. Sharpe, 40 Neb. 123; Chaffee v. Atlas 
Inmber Co., 48 Neb. 224; Callen v. Rose, 47 Neb. 638. 

Neither can any case be found where our court has held 
that one in possession of real property, making claim of 
title under void foreclosure. proceedings, will be turned 
out of possession, until he has been paid the amount due 
on the lien sought to be foreclosed; nor a case where one 
claiming full title by deed absolute in form has been turned 
out without payment of the lien, when the deed is con- 
strued by the court to be only a mortgage. 

. Section 193 of the code provides: 

“When the property claimed has not been taken, or has 
been returned to the defendant by the sheriff for want of 
the undertaking required by section one hundred and 
eighty-six, the action may proceed as one for damages only, 
and the plaintiff shall be entitled to such damages as are 

‘right and proper.” 

Under this, the plaintiff could proceed for damages only 
if she saw fit, but she is entitled only to such damages as 
are right and proper. Under this section, the action is not 
turned into one of trover; it is not permitted plaintiff to 
recover, unless the proof shows that defendant unlawfully 
detained the property at the commencement of the action. 

In Heidiman-Benoist Saddlery Co. v. Schott, 59 Neb. 20, 
it is said in reference to the section last quoted: 

“It does not justify a recovery without proof that the 
material averments of the petition are true. It does not 
change the rule that a litigant is entitled to affirmative 
relief only to the extent that the evidence sustains the facts 
alleged in his pleading.” 

The gist of the action remains the same, namely, the 
wrongful detention at the time of the commencement of the 
action. 

By the testimony of the plaintiff herself, the money on 
the diamonds had been advanced from time to time, com- 
mencing early in 1898, in January or February. She never 
‘claimed to know the exact amount. She was quite positive 
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in her testimony that the amount for which one of the 
pieces of jewelry had been previously pledged was but 
$50. The evidence unquestionably shows that the defend- 
ant paid for her $157 to redeem it from the former pledge. 
By her own testimony she had never paid, or offered to 
pay, any money upon the claim except $12 at one time, 
which she asked him to apply as interest, and which she 
says he told her, afterwards, he took as interest. 

Taking into consideration the entire evidence in the 
case, and the finding of the jury upon the evidence, we are 
not required to say that the defendant’s claim of title 
was made in bad faith, nor that he, at any time, so insisted 
upon an absolute title that he was not willing to accept the 
entire amount due him upon his lien. The jury may have 
concluded that what he testified to as-having taken place 
between him and the plaintiff, considering the apparent 
friendly relation between the parties at that time, and the 
plaintiff’s willingness to redeem, while pleading inability 
to do so, and his unwillingness to accept the property in- 
stead of his debt unless he must, and the character of the 
property involved, was altogether too indefinite an ar- 
rangement to absolutely, and at all events, end her right to 
redeem. If his failure to establish his general title was 
because of the legal interpretation of what took place, his 
claim of ownership, based upon a wrong interpretation of 
what took place, could not have the effect of destroying his 
lien. 

In Lewis v. Mott, 36 N. Y. 395, one Brown left sundry 
certificates with How to secure the payment of two notes. 
How sold the securities to Varnum. Varnum had notice 
of the manner in which How held the securities; and, to 
extinguish Brown’s interest, attempted to sell, and bid 
them in himself; but no demand of payment had been made 
on Brown, nor notice of sale given to him. Brown, in 
writing, offered to Varnum to pay the notes, and demanded 
. the securities. Varnum refused, and Brown assigned his 
claim to the plaintiff, who brought action against Mott 
and Varnum. The trial court held that there had been an 
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illegal conversion of the scrip by the defendant Varnum, 
and that he was liable as in an action of tort for the value 
of the property converted. This was reversed by the gen- 
eral term, and the opinion of the court of appeals sustain- 
ing the general term is in part as follows: 

“There is a conclusive objection to the plaintiff’s as- 
signee recovering in this action as for a tort or illegal con- 
version.. How, clearly, had a lien upon these securities for 
the payment of the amount of the two notes and interest. 
It must be conceded that Varnum, by the purchase of these 
securities from How, acquired at least the interest and lien 
of How, whatever that may have been; and plaintiff’s as- 
signee, to have entitled himself to a redelivery of these 
securities, must have tendered the amount of the lien. 
There was simply an offer to pay to Varnum the amount 
due upon these notes. It was unaccompanied by any tender 
of the amount due, and was insufficient to extinguish the 
lien and thus entitle Brown to the possession of the notes. 
He could not, clearly, maintain an action for conversion 
unless he was entitled to such possession. Until a wrong- 
ful detention after a demand and refusal were shown, there 
was no evidence of a conversion. The possession of Var- 
num in this aspect was lawful, and its character could not 
be changed until some act was done which made it unlaw- 
ful longer for him to retain these securities. Hall v. Rob- 
inson, 2 N. Y. 298. A tender of the amount due on the - 
two notes, assuming Varnum held them as the substitute 
of How, might have entitled Brown to the possession of 
the securities. But, clearly, on no theory was he entitled 
to them, except upon payment of the amount of the lien, 
or a tender and refusal. Such tender has not been made. 
The offer to pay is not the equivalent for an actual tender.” ° 

This case clearly holds that the attempted sale and pur- 
chase by Varnum, and his refusal to accept payment of the 
debt for which the securities had been originally pledged, 
evidently based upon his claim of title under the sale, did 
not destroy his lien. Another instructive case is that of 
Taity v. Freedman’s Savings & Trust Co., 93 U. 8. 321. 
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That was an action of replevin brought for securities 
pledged to one Kendig. Kendig sold the securities out- 
right to the defendant, before the maturity of the debt, for 
ninety-six per cent. of their face value. A few days before 
the maturity of his debt, Talty called on Kendig, and 
offered to pay the note, and demanded back his collateral. 
In stating the case, the court said: 

“The facts lie within a narrow compass, and, except as to 
the one point, which, in our view, is of no consequence in 
this case, there is no disagreement between them.” 

The disagreement which the court held to be of no con- 
sequence in the case was that Kendig insisted that by 
agreement he was to have the right to sell or take the 
claim, if he chose to do so, at ninety per cent. and had a 
right to sell them absolutely as he did. Talty denied this 
and refused to settle upon such basis, and brought his ac- 
tion against the defendant for the securities pledged. The 
court instructed a verdict for the defendant. The supreme 
court, in affirming the judgment, said: 

“Kendig was not a factor with a mere lien. He was a 
pledgee. The collateral was placed in his hands to secure 
the payment of the note. It was admitted by Talty that 
Kendig was authorized to sell it if the note were not paid 
at maturity. Kendig had a special property in the col- 
lateral. He was a pawnee for the purposes of the pledge.” 

The court then cite Story, Bailment, secs. 324, 327, quot- 
ing therefrom in part as follows: : 

“But if the pawnee should undertake to pledge the prop- 
erty (not being negotiable securities) for a debt beyond 
his own, or to make a transfer thereof to his own creditor, 
as if he were the absolute owner; it is clear that in such a 
case he would be guilty of a breach of trust; and his credi- 
tor would acquire no title beyond that held by the pawnee. 

“Whatever doubt may be indulged as to the case of a 
mere factor, it has been decided, that, in the case of a strict 
pledge, if the pledgee transfers the same to his own credi- 
tor, the latter may hold the pledge until the debt of the 
original owner is discharged.” 
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The court then cite with approval the case of Lewis v. 
Mott, supra, and continuing say: “The English law is the 
same,” and cite Donald v. Suckling, L. R., 1 Q. B. 585, 
a case well in point, and held that the direction for a ver- 
dict for the defendant was proper. In the Donald case it 
was held: “A pledgee, who holds the pledge as security, 
inay sell his interest therein. In such case the pledger can 
net recover the pledge of the purchaser without tendering 
to him the amount for which it was so held.” 

Another distinction which may be found in the case as 
to the necessity of a tender and keeping the tender good 
on the part of the pledger is between actions of replevin 
and actions for conversion; and it seems that to extinguish 
the lien so as to entitle the pledger to possession, there 
must be a valid tender kept good, but where there has been a 
conversion of the property by the pledgee, the pledger may 
sue for its value without tendering payment of his debt; 
this latter rule being based upon the proposition that to 
require a tender of the principal debt before action on 
the tort would be useless, as the amount of the debt is 
usually deducte) from the damages. So, it seems to be 
held that want of tender of the debt in a possessory action 
will defeat the pledger’s action, while, in an action for the 
yalue of the converted securities, want of tender will not 
defeat the action, because the debt is applied in mitigation 
of damages. See Colebrooke, Collateral Securities (2d 
ed.), secs. 165-167. 

- In a possessory action between mortgagor and mort- 
gagee, this court held in Tompkins v. Batie, 11 Neb. 147, 
that an uncénditional tender, kept good, is necessary to 
defeat the mortgagee’s action, and that the evidence, “1 
showed him $500, and told him he could have it for his 
claim,” showed a conditional offer, unavailing as a tender. 

If the property had been taken upon the writ io this ac- 
tion, the plaintiff, to recover, would have been required 
to prove a tender made and kept good; and as the plead- 
ings and issues are the same when the action, proceeds 
under section 193 of the code, only the recovery being dif- 
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ferent, she must maintain her action by the same proof and 
show that defendant wrongfully detained the property at 
the time the action was commenced, and, as the pledge was 
conceded, she must prove tender kept good. She has failed 
to do so, and the judgment must be reversed. In view of 
the above holding we have not thought it necessary to dis- 
cuss the claim of error in the rulings upon the admissions 
of testimony, nor some other assignments of error of pos- 
sible merit. 

We recommend that the verdict be set aside, the judg- 
ment reversed, and the cause remanded for further pro- 
ceedings in accordance herewith. 


By the Court: For the reasons stated in the foregoing 
epinion, it is ordered that the verdict be set aside, the judg- 
ment of the district court reversed, and the cause remanded 
for further procecdings in accordance herewith. 


REVERSED. 


M. L. Moyer v. RICHARDSON DruG COMPANY ET AL, 
FILep OcToBer 21, 1903. No. 13,048. 


Sale: Rescisston: ReEpLevix. The vendor of personal property can not 
rescind the contract of sale and recover possession from the 
vendee on the ground of fraud and deceit, in the absence of 
fraudulent representations made by the vendee respecting some 
matter materia] to the contract, and upon which the vendor relied 
in making the sale and extending credit for the purchase price. 


Ernor to the district court for Dawes county: JAMES 
J. HARRINGTON, JUDGE. Revexsed. 


I, E. Porter and Allen G. Fisher, for plaintiff in error. 


Albert W. Crites, W. H. Fanning, Edmond M. Bartlett, 
Charles L. Dundy and Edward M. Alartin, contra. 
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Durrtm, C. 


January 1, 1900, M. L. Moyer, plaintiff in error, was 
the owner of a stock of drugs in the city of Crawford, 
Nebraska. On that day she sold said stock to Riley D. 
Richards, defendant in error, for the agreed price of $3,300, 
$100 in cash, the rest of the consideration being evidenced 
by notes of $80 each, payable monthly thereafter, the notes 
being secured by chattel mortgage upon the stock sold. 
January 1, 1901, this mortgage was surrendered and a new 
one executed, securing the notes then remaining unpaid. 
This mortgage contains the following conditions, to wit: 

“Said Richards may sell and dispose of said-stock and 
merchandise in the usual and ordinary course of legitimate 
retail trade, but shall keep said stock at all times renewed 
and filled in, so that the invoice value thereof with said 
furniture shall at no time be under $3,200. All stock, 
goods, and merchandise, and furniture, which may be 
added to or filled in, in said stock, is hereby declared to 
be as fully covered by this mortgage as though the same, 
and every part thereof, was in said stock, in my possession, 
at the date hereof.” 

Mrs. Moyer did not file either of said chattel mortgages ; 
and on the trial Richards testified that it was agreed be- 
tween them in effect, that they were not to be filed unless 
some change or difficulty should accrue in the business 
affairs of the mortgagor, which would make it necessary to 
protect the interest of the mortgagee. March 1, 1901, the 
note then falling due was not paid, and Mrs. Moyer, being 
apprehensive, as it is claimed, that goods were being sur- 
reptitiously removed from the stock, attempted to take 
possession on the evening of March —, 1901. It is claimed 
by plaintiff in error, and the evidence tends to prove, that 
Richards retook possession by force; and, thereupon, Mrs. 
Moyer commenced this action in replevin, and took pos- 
session of the mortgaged property. Prior to the trial the 
Richardson Drug Company and several other creditors of 
Richards intervened in the action, alleging that they had 
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sold goods to Richards, which had not been paid for; that 
large quantities of these goods remained in stock at the 
time they were replevied and put in the possession of Mrs. 
Moyer; that when they sold to Richards they had no knowl- 
edge, whatever, of the chattel mortgage held by Mrs. Moyer, 
and that credit was extended to Richards upon the faith of 
his full ownership of the goods; that, upon learning of the 
existence of the mortgage, they had elected to rescind such 
- sales and to reclaim their property. They also alleged that 
in March, 1901, bankruptcy proceedings were commenced 
in the federal court, in Omaha, for the purpose of having 
Richards declared a bankrupt; that said proceedings were 
still pending, and no final order made thereon; that said 
proceedings were commenced within three months from 
the date that said chattel mortgage was executed and de- 
livered to the plaintiff, and that under the federal law said 
mortgage was void as against the claims of the interveners. 
We gather from the record that petitions in intervention 
were filed by these creditors of Richards at some term of 
the court prior to the trial, and that, upon objections made 
by the plaintiff, the interveners withdrew their objections, 
with leave to file amended petitions; and objection is now 
made that these amended petitions were not filed within 
the time limited by the court. This objection was over- 
ruled, and error is assigned thereon. Relating to this, it 
is sufficient to say that, if the court made an order limiting 
the time within which the interveners might file their peti- 
tions, such order does not appear in the record. We must 
presume, therefore, that the action of the trial court was 
right, and that the petitions were filed in due time. The 
trial resulted in a verdict finding the plaintiff entitled to 
the possession of the goods in controversy as against the 
defendant, but the jury further found that each of the in- 
terveners were entitled to the possession of the goods and 
chattels mentioned in their petitions of intervention, the 
value of said goods being fixed by the verdict. Judgment 
was entered upon the verdict, and the plaintiff below brings 
error to this court, complaining of the judgment in favor 
of the interveners. 
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We think that these assigninents are well taken. The 
petitions in intervention are wholly barren of any state- 
ment to the effect that any representations whatever were 
made by Richards to obtain credit, and there is no testi- 
mony to show that any false or fraudulent representations 
were made by Richards to any of the interveners or their 
agents upon the sale of the goods. So far as the record 
discloses, the interveners, in extending credit to Richards, 
did so in the belief that he was the owner of the stock of 
which he was in possession, and that no incumbrance ex- 
isted against the same. This belief was not engendered by 
any statement made by Richards himself, or by any one for 
him. So far as the record discloses, Richards himself was 
never called upon for a statement of his financial condition. 
We understand the rule to be well established that, to en- 
title a vendor to rescind a contract of sale and to reclaim 
personal property after ‘a delivery to the vendec, fraud or 
deceit practiced upon the vendor must be shown. Mere 
failure of a party to a contract to disclose material facts 
—that is, mere silence, without more—does not amount to 
fraud, if no inquiry is made by the other party. Something 
must be said or done to conceal the truth, or there must be 
a partial or fragmentary statement, or else the relation of 
the parties, or the nature of the subject matter of the con- 
tract, must be such as to impose a legal or equitable duty 
to disclose all the facts. 14 Am. & Eng. Ency. Law (2d 
ed.), 66; Hamilton Brown Shoe Co. v. Milliken, 62 Neb. 
116. : 

We recommend that the judgment of the district court 
be reversed, and the cause remanded. 


PounpD and KIRKPATRICK, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgnient of the district court is reversed and 


the cause remanded. 
REVERSED. 


16 
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WILLIAM H. WOOLSEY ET AL. V. CHAMBERLAIN BANKING 
HOvsE. i 


Frep Ocroser 21, 1908. No. 13,049. 


Chattel Mortgage: Taxes: Priorities. While the lien of a tax upon 
personal property is inferior to a chattel mortgage given after the 
taxes were levied, but before the tax books came into the hands 
of the collector, such mortgage is inferior to the Hien of taxes 
levied and assessed against the mortgagor, for subsequent years, 
upon the property mortgaged remaining in his possession. 


Error to the district court for Johnson county: 
CHARLES B. LeTton, Jupen. Reversed. 


Hugh La Master, for plaintiffs in error. 
Lewis C. Chapman and M. B. C. True, contra. 


KIRKPATRICK, C. 


This is an action brought in the district court for John- 
son county by the Chamberlain Banking House against 
William H. Woolsey and his bondsmen for the conversion 
of certain property in the possession of the banking house, 
the latter holding that property as mortgagee. The sheriff, 
Woolsey, attempted to justify under certain distress war- 
rants for taxes due from the mortgagor. Under direction 
of the trial court, the jury returned a verdict for the bank- 
ing house, and judgment was accordingly entered, to re- 
verse which the sheriff and his bondsmen bring the cause to 
this court. This case was before this court at a former 
term (60 Neb. 516), where the judgment was reversed be- 
cause of erroneous instructions given by the trial court. 
The controversy arose upon the following facts: Prior to 
September 1, 1892, George C. Zutavern owned certain 
livery stock, consisting of horses and buggies in Johnson 
- county, and was engaged in the livery business in the city 
of Tecumseh... On the date named, he sold the stock to 
Rowcliffe & Paine, who conducted the business until No- 
vember 1, 1892, at which time a sale of the stock and busi- 
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ness was made to the firm of Rowcliffe & Cummins, who 
conducted the business until July 24, 1894, at which time 
Rowcliffe bought out Cummins and continued the business 
alone until July, 1895, when defendant in error took pos- 
session of the property under its mortgages. The mortgage 
lien of the banking house arose in thé manner following: 
At the time Rowcliffe & Paine purchased the business from 
Zutavern, September 1, 1892, they executed to him notes 
for the purchase price, secured by a mortgage on the prop- 
erty purchased. Zutavern, almost immediately, sold the 
notes and mortgage to defendant in error. On November 
1, 1892, when the second sale was made, and the firm be- 
came Rowcliffe & Cummins, the new firm gave its notes 
and a mortgage, and the old notes by Rowcliffe & Paine 
were surrendered and, presumably, paid, although the 
mortgage seems never to have been released. When the 
firm again changed, July 24, 1894, Rowcliffe became the 
sole owner of the property, and he gave his individual notes 
to defendant in error, secured by chattel mortgage, but 
defendant in error still retained the notes and mortgage 
given by Rowcliffe & Cummins; and it is upon these two 
mortgages, one given by Rowcliffe & Cummins November 
1, 1892, and one given by Rowcliffe, individually, July 24, 
1894, upon which defendant in error must recover, if al 
all. On July 8, 1895, the county treasurer of Johnson 
county issued and placed in the hands of the sheriff two 
distress warrants, one against Willis Rowcliffe, for $192.68, 
covering personal taxes assessed against him for the years 
1891, 1892, 1893 and 1894, and one against Rowcliffe & 
Cummins, for $29.74, assessed against the copartnership 
for the year 1893, and it is under these distress warrants 
that the sheriff seeks to justify his seizure of the property 
which defendant in error held as mortgagee. . 
The tax lists for Johnson county seem to have been 
placed in the hands of the county treasurer upon the dates 
following: For the year 1891, on September 27 of that 
year; for the year 1892, on September 14 of that year; for 
the year 1898, on October 5 of that year; for the year 1894, 
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on October 11 of that year. The property did not become 
the individual property of Rowcliffe until July 24, 1894, 
so that it is quite clear that the personal taxes of Rowcliffe 
for the years described in the distress warrant did not be- 
come a lien upon the individual property of Rowcliffe until 
after he purchased it in 1894; and it would appear that 
there could be no question but that the mortgage liens are 
superior to the lien of the individual taxes of Rowcliffe. 
It would seem, therefore, that, so far as the distress war- 
rant in the hands of the sheriff, first hereinbefore de- 
scribed, is concerned, it would furnish no justification to 
the sheriff for taking the property out of the possession of 
the mortgagee. 

It remains to be considered whether the distress war- 
rant against Rowcliffe & Cummins for the year 1893 is a 
lien superior to that of defendant in error. The question 
is not free from doubt, and our attention has not been 
called to any decision of this court upon it, or the decision 
of any other court of last resort, which may be said to be 
an authority. The tax for 1893, mentioned, became a lien 
upon all the property of Rowcliffe & Cummins, including 
that in controversy, October 5, 1898, the date when the tax 
collector received the books, and defendant in error claims 
a lien by virtue of a chattel mortgage executed by Row- 
cliffe & Cummins on November 1, 1892, and also a mort- 
gage executed by Rowcliffe after he became the sole owner 
of the property on July 24, 1894. The question we are, 
therefore, called upon to determine is, whether a chattel 
mortgage on property remaining in the hands of the mort- 
gagor is a superior lien to taxes assessed against such prop- 
erty for succeeding years. 

Section 4, chapter 77, of the revenue law provides, “that 
personal property shall be valued by the assessor at its fair 
cash value.” This would seem to contemplate an assess- 
ment upon the property itself, rather than upon the in- 
terest which the person in possession might have in the 
property assessed. Section 139 of the same chapter pro- 
vides, “that taxes assessed upon personal property shall be 
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a lien upon the personal property of the person assessed, 
from and after the time the tax books are received by the 
collector,” which would appear to fix the lien upon all the 
personal property owned by the tax debtor at the time the 
tax books pass into the hands of the collector; not only the 
property upon which the tax was levied, but all other per- 
sonal property owned by the tax debtor at the time. This 
statute does not seem to limit the lien to the title or in- 
terest which the tax debtor may have in the property, but 
attaches the lien to the property itself. 

It is contended, on behalf of defendant in error, that, the 
bank having received its chattel mortgage in 1892, and long 
prior to the levy of the taxes for 1893, upon which the dis- 
tress warrant is issued, the lien of defendant in error is a 
continuously superior lien to any tax that may thereafter 
be levied upon or against the specific property covered by 
the mortgage. For example, suppose A owns personal prop- 
erty consisting of live stock of the value of $500: He ex- 
ecutes a mortgage upon the property to B, to secure the sum 
of $500, to mature at the end of five years, and retains pos- 
session of the property; that the property be regularly 
assessed for taxation in the hands of the owner of the 
property for each year, for the five years during which the 
inortgage ran before maturity, and even for a number of 
years thereafter, and that, at any time before the lien of 
the mortgage was barred by the statute of limitations, if 
the county sought to enforce-its lien against the property 
for any of the years for which tax was due, the holder of 
the mortgage could claim the property, and thus defeat all 
tax liens that might exist: Each year the assessor might 
appear to tax the property, and A would say, B has a 
mortgage on this property for its full value, and while you 
may value and assess it for taxation if you desire, the 
county can never collect any tax until after the lien of B’s 
mortgage is satisfied: And this might be repeated for each 
year, until B saw fit to take possession under his mortgage. 
We are unable to accept this construction of the law. We 
are of opinion that all property within the state is entitled 
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to the equal protection of the law, and is liable for its just 
proportion of the taxes necessary to support the govern- 
ment; that in the example given B must each year, as the 
taxes are assessed and become due upon the property mort- 
gaged, suffer his security to be impaired to the extent of 
ihe taxes assessed, in order that the property may bear its 
just proportion of the expenses of government, and that 
the taxes assessed against the property, in whose possession 
soever it may he, is a lien upon the property, for the satis- 
faction of which the property is liable, unless the owner 
shall sell or mortgage it in the usual course of business, 
before the tax list for any particular year reaches the hands 
of the collector, in which event, the taxes for the year in 
which the sale was made might not be collected unless 
from other property of the tax debtor. We conceive that 
the doctrine is sound, that the owner of the property may 
sell or mortgage it at any time after the tax has been as- 
sessed and before the tax has become a lien upon the prop- 
erty under the law. No other construction could be en- 
tertained, without seriously interfering with the free ex- 
ercise of the righi to sell and dispose of property, and the 
purchaser or mortgagee, having no way to ascertain the 
umount of tax assessed against the property, would, ex- 
cept for such construction, be wholly without protection. 
But, after the tax list has been placed in the hands of the 
collector, the rule is otherwise, and the purchaser or mort- 
gagee can, by an inspection of the records, ascertain the 
amount of taxes which are a lien upon the property he is 
about to purchase, and if the mortgagee retains the mort- 
gage through succeeding years, leaving the mortgagor in 
possession, the tax for each succeeding year, as it matures, 
becomes a lien superior to that of the mortgage. We arv 
unable to perceive any reason why the rule should be 
essentially different concerning taxes upon personal prop- 
erty than it is upon taxes affecting real estate. It is true, 
that, by the terms of the statute, taxes upon real estate are 
made a specific lien upon the property assessed, from and 
after April 1, of each year; but while there is a somewhat 
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different wording of the statutes affecting personal prop- 
erty, there is no language requiring a different construc- 
tion. It has always been conceded, in this state, that taxes 
upon real estate, assessed for the year subsequent to the 
execution and delivery of the mortgage, become, for each 
succeeding year, a lien superior to the mortgage, and the 
holders of real estate mortgages have always understood 
that they must protect the mortgaged realty by the pay- 
ment of taxes, or suffer the loss of their lien. So with the 
lien upon personal property. We are of opinion that the 
tax assessed against personal property, in each succeeding 
year, becomes a lien superior to the lien of a chattel mort- 
gage, executed during a prior year. 

It is contended, by counsel for defendant in error, that, 
at the former determination of this case, there was a ruling 
contrary to the conclusion we have reached. We do not 
so read that decision. The question now presented was not 
in the case when it was here before, and the doctrine an- 
nounced in that decision can be considered authority only 
so far as it was necessary for and applicable to the ques- 
tions presented. We are unable to find any decision of this 
court, or any statute of this state, in conflict with the con- 
clusion we have announced, and it follows that the lien 
for the taxes against Rowcliffe & Cummins, for the year 
1893, was a lien superior to that of defendant in error, and 
that the peremptory instruction of the court was, to that 
extent, wrong, requiring a reversal of this judgment. It is 
therefore recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


DuFri and Pounp, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 
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JOSHUA PALMER, EXECUTOR OF THE Last WILL AND TESTa- 
MENT OF CORNELIUS VAN AUKEN, APPELLEE, V. WIL- 
LIAM MIZNER, APPELLANT, ET AL.* 


Finep NoveMser 5, 1903. No. 11,553. 


1. Bill of Exceptions: AUTHENTICATION. This court will, on its own 
motion, refuse to consider a document appearing in the record 
and purporting to be a bill of exceptions but in no way authenti- 
cated as such by the certificate of the clerk of the lower court. 


2. Practice: Former Decisions. Being a question of practice, the 
many former decisions of this court adjudicating this question 
will be adhered to without critical investigation of the grounds 
on which they rest. 

8. Rehearing: Record. A rehearing will not be allowed because of 
technical defects in the record, not urged by counsel upon the 
hearing, but when a rehearing has been allowed because of doubt 
of the correctness of the decision on the questions determined, 
the cause stands for hearing as though no former decision had 
been made, and the court will not consider papers appearing with 
the transcript but not authenticated as a part of the record. 

4. Review: Preaninas. If, after the issues are made up in the lower 
court by petition, answer, and reply, an amended answer is filed 
containing allegations not denied by the reply, and the cause is 
tried in the lower court, and presented in this court, on the theory 
that the reply stands as a reply to the amended answer, it will 
be so considered by this court. 


APPEAL from the district court for Saline county: 
WILLIAM G. Hastines, Jupan. Motion for rehearing de- 
nied. 


Archibald 8. Sands and HE. M. Palmer, for appellant. 


Fayette I. Foss, Ben V. Kohout and R. D. Brown, 
contra. 


SEDGWICK, J. 


Upon this motion for rehearing, it is insisted that the 
opinion of the commissioner, to the effect that the docu- 
ment purporting to be a bill of exceptions can not be con- 
sidered upon this appeal, because the same is not suffi- 


* See former opinions, 2 Neb. (Unof.) pp. 899 and 903, 
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ciently identified by the certificate of the clerk of the 
district court, ought not to be adhered to. 

It is suggested that in the case of Wax v. State, 43 Neb. 
18, this court, after holding that such a certificate is in- 
dispensably necessary, still examined the bill of exceptions 
in that case, although not properly certified, because no 
objection had been made thereto by motion to quash or 
otherwise, and passed upon the sufficiency of the evidence 
to support the verdict. The same thing was done by this 
court in a similar case, Childerson v. Childerson, 47 Neb. 
162. 

These cases would seem to furnish some support to this 
argument of the appellant if the contrary doctrine was not 
so thoroughly established by other decisions. Our atten- 
tion has been called to more than a score of decisions of 
this court which hold the contrary doctrine. The forty- 
seventh volume of the reports alone contains at least seven 
of these cases. In Felber v. Gooding, 47 Neb. 38; Childer- 
son v. Childerson, 47 Neb. 162; First Nat. Bank of Green- 
wood v. Cass County, 47 Neb. 172; Romberg v. Hediger, 47 
Neb. 201; Wood Mowing & Reaping Machine Co. v. Ger- 
hold, 47 Neb. 397; Andres v. Kridler, 47 Neb. 585, and Sie- 
berling & Co. v. Fletcher, 47 Neb. 847, it is held that an 
unauthenticated document purporting to be a bill of ex- 
ceptions need not be examined by the court. 

In Chicago Lumber Co. v. Benjamin, 50 Neb. 148, and 
Gray v. Elbling, 51 Neb. 727, it is held that a document 
not duly authenticated by the clerk as the bill of excep- 
tions “is not before us for inspection.” 

In Reuther v. Zimbleman, 50 Neb. 165, such a document 
is said to be “not available.” In German Nat. Bank of 
Beatrice v. Terry, 48 Neb. 863, it is held that an unau- 
thenticated document “can not be considered” as a bill of 
exceptions; in Union P. R. Co. v. Thorne, 51 Neb. 472, that 
“it must be disregarded” ; and in Royse v. State Nat. Bank. 
50 Neb. 16, that “the court can not review the evidence.” _ 

The observance of the rule has, no doubt, in many cases 
deprived litigants of a hearing in this court, and it ig al- 
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ways with reluctance that a reviewing court, through the 
observance of technical rules, declines to hear the merits 
of a controversy that is brought before it, but, in this case, 
we are constrained to’adhere to the former judgment, not 
only by the many prior decisions of this court referred to, 
but also by the fact that the rule so established is not with- 
out reason for its foundation, as well as precedents from 
other jurisdictions. 

Under the former practice, when cases were brought to 
this court by proceedings in error, the bill of exceptions, 
after having been allowed by the court, and duly filed, and 
so becoming a part of the record in the case, was copied 
in full by the clerk in making his transcript of the record 
which formed the basis of the proceedings in error in this 
court. By the statute of 1881, 587a of the code, it was 
provided that a party desiring to remove a cause to this 
court by proceedings in error might use the original bill 
of exceptions, the purpose apparently being to avoid the 
extra expense of procuring a copy thereof, and it was fur- 
ther provided that in such case the clerk in his certificate 
to his transcript should certify that the original bill of ex- 
ceptions was attached, instead of certifying that the tran- 
script included a copy of such bill. 

Many of the cases above referred to were brought to this 
court under that statute; and the certificate of the clerk 
not showing, either that the bill of exceptions had been 
copied in the transcript according to the former practice, 
or that the original bill of exceptions had been attached 
to the transcript, as might be done under the present stat- 
ute, and there being no authentication of the bill of excep- 
tions as the original bill, it was considered that such pur- 
ported bill of exceptions was “a mere fugitive’ in the 
record, and the same rule would apply to it as would be 
applied to any other paper that might be found in the 
record, and was not, by any certificate of the clerk, identi- 
‘fied as any part of the record. If the clerk certified upon 
the transcript that it contained a true copy of the original 
pleadings in a case, but made no mention of any motion 
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or demurrer, and a paper should be found in the record 
which purported upon its face to be a motion or demurrer, 
and was not authenticated or identified by the clerk as an 
original paper in the case, or a copy thereof, such supposed 
motion or demurrer could not be considered by the review- 
ing court. This is the uniform doctrine of reviewing 
courts, and the statute referred to applies this rule to 
bills of exceptions. The fact that the bill has been al- 
lowed and settled by the judge, and has ‘his signature 
attached thereto showing such allowance, Is not a compli- 

ance with the statute in question. 

The statute applies with no less force to actions brought 
to this court by appeal. The statute providing for such 
appeals requires the appellant to file with this court a 
certified transcript containing the evidence, and the statute 
of 1881, in authorizing the use of the bill of exceptions in 
such cases, does not change the rule making the evidence 
an essential part of the record in cases brought to this 
court by appeal. 

In Schuyler v. Hanna, 28 Neb. 601, it was held that an 
appeal to this court might be taken upon a transcript 
which contained the judgment appealed from, although it 
did not contain the evidence, modifying Jefferson County 
v. Savon, 10 Neb. 14, and apparently some earlier decisions 
of this court, but this does not weaken the force or applica- 
tion of the statute which requires the clerk of the court to 
authenticate the origina! bill of exceptions when the same 
is not copied into or identificd by his transcript. The case 
of Yates v. Kinney, 23 Neb. 648, is expressly overruled in 
Romberg v. Foklen, 47 Neb. 198, and is necessarily over- 
ruled in the many other decisions above referred to, .as, 
also, are some others of the earlier cases which apparently 
held a different doctrine. 

2. The appellants urge that this court ought not to have 
vacated the first judgment because of the defective. cer-. 
tification of the bill of exceptions, and that after having 
done so, the case having again been argued on its merits, 
the court ought not, on its own motion, to refuse to con- 
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sider the bill of exceptions. But the rehearing was not 
granted because of defective certification of the bill of ex- 
ceptions, but because of grave doubts of the court as to the 
correctness of the first decision upon the questions therein 
determined, and after the rehearing had been allowed for 
that reason, the case stood for hearing before this court as 
though no former decision had been made therein. 

3. It is also strenuously insisted by the appellants that 
another hearing should now be granted because, if the bill 
of exceptions be striken from the record, the judgment of 
the lower court is not supported by the pleadings. The 
record discloses that after the issues had been made up in 
the lower court by petition, answer, and reply, the defend- 
ants therein amended their answer, and added allegations 
which, if sustained, would entitle the defendants to a de- 
cree in their favor. No further reply was filed by the 
plaintiff, and it is insisted that these additional allegations 
of the answer were therefore confessed by the pleadings. 
This contention can not be sustained, because the issues 
were manifestly tried in the lower court upon the theory 
that the allegations and general denial of the plaintiff’s 
reply applied to the amended answer, and that the allega- 
tions of the answer were, therefore, denied by the plead- 
ings. 

The parties having so tried the case in the lower court, 
and having submitted it to this court upon that theory, the 
rule is a familiar one, and has often been declared by this 
court, that the pleadings will be so considered here. 

The motion for rehearing is overruled. 


REHEARING DENIED. 


JAMES K. LANE Vv. JAMES NEWTON SPENCE, 
: FILep NovEMBER 5, 1903. No. 13,156. 


Husband and Wife: ALtenaTion oF AFFECTIONS: DamaceEs. In an ace 
tion by a husband against his father-in-law for alienating the 
affections and enticing away the wife of the former, such damages 
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only are recoverable as are the natural and probable consequence 
of the act complained of, or are due to the negligence or wrongful 
conduct of the defendant connected therewith. 


Error to the district court for Saline county: GEORGE 
W. STuBsBs, JUDGE. Reversed. 


George H. Hastings, Fayette I. Foss and Ben ve Ko- 
hout, for plaintiff in error. 


E. 8S. Abbott and Ray Abbott, contra. 


AMES, C. 


This action was brought by the defendant in error, here- 
after called plaintiff, against the plaintiff in error, James 
K. Lane, and Anna L. Cave and William Britton, to re- 
cover damages for having, as is alleged, alienated the 
atfections of and enticed away the plaintiff’s wife. Lane 
was the father of the wife, Mrs. Cave was her sister 
and Britton was her brother-in-law; and the wrong com- 
plained of was alleged to have been committed by “the de 
fendants and each of them,” but they are not explicitly 
accused of having acted in conspiracy, and counsel for the 
plaintiff disclaims an intent to charge conspiracy and says 
that the petition, properly interpreted, does not contain 
that charge or, in other words, allege that the parties acted 
in concert, although the conduct of each, of which com- 
plaint is made, was contemporaneous with that of the 
others. It is further alleged, and seems ‘to have been 
proved on the trial, without contradiction, that the wife did 
leave her husband’s home on the 14th day of August, 1901, 
being at that time about four months advanced in preg- 
nancy, and did not thereafter return. The petition con- 
tains the following further allegation: 

“That after the aforesaid enticing by the said defend- 
ants, and while the said Ada Mabel Spence was apart from 
her husband, as aforesaid, and under the control and di- 
rection of these defendants and each of them, an abortion 
was performed upon the person of the said Ada Mabel 
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Spence, just how, when and by whon, this plaintiff is not 
advised, which abortion was performed in such a rude and 
unskilful manner as to cause her death, as aforesaid, in the 
city of Lincoln, Nebraska, on the 24th day of October, 
1901.” 

The answers, so far as they are pertinent to the present 
inquiry, consisted of general denials. A trial resulted in 
a verdict and judgment in favor of the defendants Cave and 
Britton ; and in favor of the plaintiff, and against the de- 
fendant Lane, for damages. Lane alone prosecutes this 
proceeding in error. There was evidence offered and ad- 
mitted as tending to show that Lane had been guilty of the 
conduct of which he was accused, the sufficiency of which 
we are not, however, at present called upon to consider, 
and there is also evidence tending to show that on or about 
the 20th day of October, 1901, the wife submitted, at Lin- 
coln, Nebraska, to a criminal abortion from the results of 
which she died on the 24th day of that month. 

One of the errors complained of is the admission of this 
evidence over objection, and we think the assignment is 
well made. It is neither alleged nor proved that the de- 
fendant, Lane, consented to, or had any knowledge of, this 
criminal act, or even knew of his daughter’s pregnancy, 
and it is not contended by counsel for plaintiff that it, of 
itself, afforded him a cause of action, but it is urged that 
evidence of it is admissible in aggravation of the husband’s 
damages for the enticing away of his wife, of which the 
jury have found the defendant guilty. If it could be said 
that the abortion was the natural and probable conse- 
quence of the act complained of, or that it was due to any 
negligent or wrongful conduct by the father towards his 
daughter while she was in his custody and after her sepa- 
ration from her husband, there would be much to be said 
in support of this contention. But there is no evidence of 
the latter, and we think no presumption in support of the 
former of these suppositions. 

After the separation, the wife remained but briefly at 
her father’s house, going thence to Beatrice, and from there 
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to some point in Rosebud Indian agency in South 
Dakota, and from the latter place to Lincoln, Nebraska, 
where the operation was performed, if at all—for the evi- 
dence is in conflict—immediately upon her arrival. She is 
not shown to have returned to the home of her father after 
leaving it as above mentioned, and he does not appear to 
have afterwards seen her in life, or to have communicated 
with her, except briefly, by telephone, while she was on her 
way to Lincoln. But this circumstance is not commented 
on in brief of counsel and was admitted, on oral argument, 
to be of little or no significance. There is therefore an en- 
tire absence of evidence that the criminal act of the wife, if 
she committed one, was induced by the negligence or 
wrongful conduct of her father and, as we have said, we do 
not see that such an act was the natural or probable con- 
sequence of her separation from her husband. 

There are other alleged errors assigned, but as the fore- 
“going is sufficient, in our opinion, to require a reversal, we 
do not think it necessary to discuss them. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Hastines and OtpHaM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


ANTHONY MARTIN V. CATHERINE MARTIN ET AL. 
- Hiep Novemser 5, 1903. No. 13,103. 


1. Foreign Will: PropaTe: Presumption. The proof and allowance 
of a will in another state, where the testator had his domicile at 
the time of his death, if duly authenticated, will be presumed to 
be in accordance with the laws of that state. 


2, Pleading and Proof. It is not necessary to specially allege the 
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foreign statute, or to expressly prove that the proof and allow- 
ance of the will was in accordance with such statute. 


Ernor to the district court for Thayer county: Groren 
W. Stusss, JupGn. Affirmed. 


T. C. Marshall and M. H. Weiss, for plaintiff in error. 
O. H. Scott and M. 8S. Gray, contra. 


HASTINGS, C. 


The sole question in this case is as to the sufficiency of 
the showing of a probate of a will in Pennsylvania to war- 
rant its admission to probate in this state under sections 
144, 145 and 146, chapter 28, Compiled Statutes (Anno- 
tated Statutes, 5009, 5010, 5011). It is objected that the 
evidence failed to show that the will had ever been pro- 
bated and allowed in Pennsylvania, at least, not by any 
officer or court known to our law, and there was no alle- 
gation or proof of any different law in Pennsylvania, and 
it is objected that such record as there is conclusively 
shows a noncompliance with the requirements of the Ne- 
braska statutes. It appears that the testator died on 
March 11, 1886, and that letters testamentary were issued 
and order of probate made on the 16th of the same month. 
There is some complaint of the refusal on the part of the 
trial court to permit an amendment to the objections to 
the probate of the will; but these objections can not be con- 
sidered here, as neither the proposed amendments nor the 
reasons for making them appear in the record and, prac- 
tically, the sole question is, whether or not the probate in 
Pennsylvania and its authentication were sufficient to war- 
rant the county court, and the district court on appeal, in 
admitting the will to probate. 

The statutes under which the Nebraska courts were act- 
ing are sections 144, 145 and 146, chapter 23 of the Com- 
piled Statutes (Annotated Statutes, 5009, 5010, 5011), as 
follows: 

“Sec. 144. All wills which shall have been duly proved 
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and allowed in any of the United States, or in any foreign 
country or state, according to the laws of such state or 
country, may be allowed, filed and recorded in the probate 
court of any county in which the testator shall have real 
and personal estate on which such will may operate, in the 
manner mentioned in the following sections. 

“Sec. 145. When a copy of such will, and the probate 
thereof, duly authenticated, shall be produced by the execu- 
tor or other person interested in such will, to the probate 
court, such court shall appoint a time and place of hearing, 
and notice shall be given in the same manner as in the case 
of an original will presented for probate. 

“Sec. 146. If, on hearing the case, it shall appear to the 
court that the instrument ought to be allowed in this state 
as the last will and testament of the deceased, the copy 
shall be filed and recorded, and the will shall have the same 
force and effect as if it had originally been proved and 
allowed in the same court.” 

The whole matter seems to turn on the authentication of 
the Pennsylvania record. We have examined it with some 
care. It recites the appearance of the two subscribing wit- 
nesses to the will “before me, John 8S. Bare, register for the 
probate of wills and for the grant of letters of administra- 
tion in and for Huntingdon county,” and the taking of 
other evidence as to the authenticity of the will, and of the 
fact of the testator’s death, and that “thereupon letters tes- 
tamentary were granted” to the executor. The evidence 
given by the witnesses is recited. The register then ap- 
pends his certificate as follows: 


“COMMONWEALTH OF PENNSYLVANIA, ss 
CouNTY OF HUNTINGDON. : 


“IT, B. Frank Godard, register for the probate of wills 
and granting letters of administration * * * in and for 
said county, hereby certify that the within and foregoing is 
a correct copy of the last will and testament of Michael J. 
Martin, late of Tod township, deceased, with the probate 


attached and all matter touching the same, so full, true and 
17 
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entire as the same remains on file and of record in the 
register’s office of said county, in Will Book No. 11, page 
16,” ete. 

“In testimony whereof, 1 have hereunto set my hand and 
affixed the seal of said office at Huntingdon, Pennsylvania, 
this 11th day of March, A. D. 1902. 

“(SBAL. ) B. Frank Goparb, Register.” 


The record of probate is further authenticated as fol- 
lows: 


‘J, John M. Bailey, presiding judge of the twentieth 
judicial district, composed of the counties of Huntingdon, 
Mifflin and Bedford, Pennsylvania, do hereby certify, that 
B. Frank Godard, register of wills, by whom the annexed 
record, certificate and attestation were made and given and 
who, in his own proper handwriting, thereunto subscribed 
his name and affixed the seal of the register’s office of said 
county, was at the time of so doing, and now is, register of 
wills in and for the said county of Huntingdon in the com- 
monwealth of Pennsylvania, duly commissioned and quali- 
tied; to all of whose acts, as such, full faith and credit are 
and ought to be given, as well in the courts of judicature, 
as elsewhere, and that the said vecord, certificate and 
attestation are in due form of law and made by the proper 
officer. JOHN M. BalLey, Presiding Judge.” 


The authentication seems to us to be sufficient. Our 
statutes in reference to this matter were copied from the 
state of Michigan and we find in Wilé v. Cutler, 38 Mich. 
189, record of probate almost identical with this, and with- 
out the authentication of the district court, is held suffi- 
cient to show jurisdiction of the officer, and it is held that 
it will be presumed that his action in taking the probate 
was regular. We think the fact of the jurisdiction of the 
register is sufficiently shown by these attestations, and, if 
the register had jurisdiction of the subject matter, his pro- 
ceedings will be presumed regular and valid in the state 
of Pennsylvania, and consequently everywhere. 2 Free- 


VoL. 70] SEPTEMBER TERM, 1903. 211 


Weston vy. Ryan. 


man, Judgments (4th ed.), sec. 411, citing 1 Wharton, 
Law of Evidence (3d ed.), sec. 99, declares that courts of 
probate are among those inclided in the terms of the act 
of congress providing for the authentication of judgments 
The Nebraska statute (ch. 23, secs. 143-145) in giving 
validity to a foreign will which shall have been “duly 
proved and allowed * * * according to the laws of such 
state or country,” and for action upon such probate when 
“duly authenticated,” can hardly have intended that any 
less presumption of compliance with law should attach to 
the “duly authenticated” probate record than does to any- 
other judicial record. It does not seem that it was neces- 
sary to specially plead the Pennsylvania statute, or to 
prove it. The presumption of regularity follows its “due 
authentication.” Otto v. Doty, 61 Ta. 23. As is held in 
Wilt v. Cutler, supra, the absence of a former allowance or 
probate is immaterial if the record as a whole shows that 
the will was ‘allowed and probated.” 

It is recommended that the judgment of the district 
court be affirmed. 


AMEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLES WESTON, AUDITOR, V. Ropert Ryan, 
Fitep November 5, 1903. No. 13,314. 

1. Constitutional Law. “Changes or modifications of existing stat- 
utes, as an incidental result of adopting a new law covering the 
whole subject to which it relates, are not forbidden by section 11, 
article III of the constitution.” De France v. Harmer, 66 Neb. 14. 

2. General and Special Laws. It is for the legislature to determine 
as to the applicability of a general law to a given emergency, 
and as to the consequent propriety or otherwise of a special law. 

3. Act Constitutional. This court will not undertake to say as tg the 
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act of February 23, 1887, under which the ballots as to the adop- 
tion of the amendment to section 4, article III of the state consti- 
tution, were counted, and the result declared, that a general law 
would have been applicable, and that the act in question was 
therefore unconstitutional. 


4. Legislative Acts. Something more than mere irregularities and 
improprieties in declaring the result of an election should appear, 
to warrant this court in attempting to set aside the solemn acts 
of the legislative bodies and the executive of the state as to the 
fundamental law of the state, especially after such legislative 
and executive action has been acquiesced in for sixteen years. 


Error to the district court for Lancaster county: 
Epwanpb P. Hormes, Jupcn. Reversed. 


Frank N. Prout and Norris Brown, for plaintiff in error. 


Robert Ryan, Charles O. Whedon and Hector M. Sin- 
clair, contra. 


HAsTInes, ©. 


In this case, the plaintiff below filed in the district court 
for Lancaster county a petition for an injunction, alleging 
that the defendant is auditor of public accounts; that he 
is about to prepare and issue warrants to the members of 
the state legislature of 1903, for their pay during the last 
twenty days of the session, at $5 a day; that warrants had 
already beeu drawn for the rest of the session at that rate; 
that the constitutional amendment of 1886 was never 
adopted by a majority of the votes at the election of that 
year; and that the legislature of 1887, in a joint convention, 
canvassed the votes on that proposed amendinent, and de- 
clared that it had been defeated; that such result was cor- 
rect, and was final, and is still in full force. He also al- 
leged that he was a resident and taxpayer of: Lancaster 
county, Nebraska, and would be compelled to contribute 
toward the payment of these warrants, and had no legal 
remedy. 

The defendant, Weston, answered: (1) That the peti- 
tion showed no cause of action. (2) Admitting the plain- 
tiff was a resident and taxpayer of Lancaster county, 
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Nebraska, and defendant the auditor of public accounts. 
(8) Admitting the issuance by defendant of warrants for 
forty days’ pay to the legislature, at $5 a day, and that he 
had drawn, and was about to issue, vouchers for the other 
twenty days of the session of the legislature, at $5 a day. 
(4) Alleging that the constitution of the state of Nebraska 
provides for a sixty days’ session of the legislature, and 
compensation of the members at the rate of $5 a day. (5) 
Denying each and every of the other allegations of fact. 

The sole question of fact in these pleadings is, whether 
or not the constitution of the state of Nebraska provides 
’ for compensation of $5 a day to members of the legislature, 
that is, has the amendment of 1886 become an integral part 
of the constitution? For the purpose of trial, the parties 
agreed that, under the constitution of 1875, members of the 
legislature were to have $3 a day for a session of forty 
days; that, at the general election of November 2, 1886, 
there was duly submitted to the voters of the state an 
amendment, whereby each member of the legislature, there- 
after, should have $5 a day, for a session of sixty days; 
that copies of abstracts of the votes from the several county 
clerks, filed in the office of the secretary of state, showed 
65,712 votes for the amendment, and 22,236 against it, and 
a total vote of 138,511 in the state, at that election; it is 
further agreed that the legislature on January 15, 1887, 
in joint convention, canvassed these copies, and declared 
that the amendment had been lost, and adjourned; that on 
February 15, 1887, senate file 255, entitled, “An act to 
provide for a recount of the ballots cast for and against 
the legislative amendment on the 2d day of November, 
1886, and to declare the result,” was introduced in the 
senate; that it passed both houses of the legislature, was 
signed by the proper officers, and was approved by the 
governor; that two senators and three members of the 
house were appointed members of the board provided for 
by this act; that they reported to the governor that an in- 
spection of the ballots and poll books, used at the election, 
showed 72,497 votes for the amendment, and 22,135 against 
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it, and of those not voting 27,778, and of those voting both 
ways 16,013; that the board also reported to each house of 
the legislature, recommending another joint convention for 
the purpose of opening and counting returns made to the 
secretary of state and the speaker; that a joint convention 
of the two houses was held, and, at this convention, the 
following resolution was adopted, namely: 

“Resolved, That the action of the joint session of the 
legislature, whereby the proposed amendment was declared 
not carried, be rescinded, and that the record of the same 
be stricken from the journal.” 

That the speaker proceeded to canvass the vote, with the - 
following result: 


For the legislative amendment...... 72,497 
Against the legislative amendment.. 22,185 
Those voting “NO” .......... eee eee 27,778 
Those voting for and against........ 16,018 
Total voting for and against........ 188,423 


That, from the report to the governor submitted to the 
joint convention, Blaine, Sioux and Loup counties were 
omitted, no returns having come in from those counties 
under the act of February 23, 1887; that Sioux county held 
no election, there being no return of such election in the 
secretary of state’s office; that on March 2, 1887, the gov- 
ernor issued his proclamation, reciting the submission of 
the proposed amendment, the report of the committee de- 
claring the amendment adopted by a majority of all the 
votes cast at the election, and that said amendment was, 
thenceforth, a part of the constitution of the state of Ne- 
braska. 

The district court, on examination of the stipulation and 
of the pleadings, concluded that the sole question for de- 
termination was as to the constitutionality of the act of 
February 23, 1887 (p. 69, ch. 2, laws of 1887). It found 
this act unconstitutional, because it was special legisla- 
tion, and a general law would have been applicable. 
Constitution, sec. 15, art. III, last clause. A decree, per- 
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petually enjoining the auditor from issuing any warraut 
for this portion of the legislators’ salaries, was entered. 
To reverse this decree, the auditor brings error. Section 
15 of article III of the state constitution absolutely for- 
bids special legislation as to certain subjects. Its last 
clause is as follows: 

“In all other cases where a general law can be made ap- 
plicable, no special law shall be enacted.” 

It is conceded that the act in question is special legisla- 
tion, as, indeed, it could hardly be denied. It is claimed 
that a general law would have been applicable, and the act 
of February 23, 1887, is therefore unconstitutional. It 
is also claimed that the act in question is obnoxious to 
section 11, article III of the constitution: 

“No law shall be amended unless the new act contains 
the section or sections so amended, and the section or sec- 
tions so amended shall be repealed.” 

It is claimed that, since the effect of the act of February 
23, 1887, was to suspend, until the completion of the legis- 
lature’s recount, the provisions of sections 34-48, chapter 
26 of the Compiled Statutes, providing for the preservation 
and custody of votes and poll books, and no reference is 
made to this provision, and they are not repealed nor in- 
cluded in the act, therefore the act is unconstitutional. 

As to this last contention, it seems sufficient to say that 
the act of February 23, 1887, makes no attempt to amend 
the other act. It simply supersedes those sections of it 
for a limited time. The provision of section 11, article IIT 
of the constitution, as to amended laws, is not considered 
to have any application to an act complete in itself, even 
though the latter does conflict with prior statutes. Bryan 
:. Dakota County, 53 Neb. 755; State v. Moore, 48 Neb. 
870: De France v. Harmer, 66 Neb. 14. 

Was the act of February 23, 1887, unconstitutional and 
void, because of its being special legislation, where a gen- 
cral law would have been applicable? 

As to this question, the position taken by the defendant 
at the present time is, that the legislature is the sole judge 
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as to whether or not a general law would be applicable 
under a given situation; that the final clause in section 
15, article IIT, is merely advisory, and that the legislature 
must determine how it could meet the emergency. A large 
number of cases are cited in support of this contention. 
The latest one to which attention is called is Sanitary Dis- 
trict of Chicago v. Ray, 199 Tll. 68. This case applies the 
identical constitutional provision which is appealed to in 
the present case, and holds that it is addressed to the legis- 
lative branch of the government, alone, and the court can 
not review the question whether the act is void, as violat- 
ing this provision. The Illinois case is in accordance with 
the uniform holding of that state since 1859 in the con- 
struction of this constitutional provision. Johnson v. 
Joliet & C. R. Co., 23 Ill. 202; Wilson v. Board of Trustees 
of Sanitary District of Chicago, 133 Ill. 443; Murray v. 
Sanitary District, 186 Tll. 489. The cases indicating a 
similar holding in Arkansas, Colorado, California, Florida, 
Indiana, Kansas, Missouri, New York and North Dakota 
are gathered in 10 Cent. Dig., col. 1425, Contrary holdings 
are cited in an early case in Iowa (1859) and in State v. 
Newark, 40 N. J. Law, 71. In many cases where the ques- 
tion of applicability of a general law is held to be ad- 
dressed to the legislature alone, it is on the ground of the 
impossibility of judicially controlling the legislative discre- 
tion in a matter expressly left to the legislature’s determ- 
ination. There seems no reason to depart, in this case, 
-from the almost uniform holding that the question, as to 
whether or not a general law is applicable in a given in- 
stance, is for the legislature and is not a judicial one. 

It remains to be said that, if we felt at liberty to pass 
upon this question, and were compelled to hold that the 
act of February 23, 1887, is unconstitutional and void, it 
would not, in our opinion, by any means, follow that the 
amendment is not a part of our state constitution. In the 
recent case of T'aylor v. Commonwealth, 101 Va. 829, 44 S. 
E. 754, the supreme court of Virginia holds that their state 
constitution of 1902, having been acknowledged and ac- 
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cepted by the officers administering the state government 
‘and by the people and being in force without opposition, 
must be regarded as an existing constitution, irrespective 
of the question as to whether or not the convention which 
promulgated it had authority so to do, without submitting 
it to a vote of the people. 

In Brittle v. People, 2 Neb. 198, is a similar holding as 
to certain provisions of the Nebraska constitution of 1866, 
which were added by the legislature at the requirement of 
congress, though never submitted to the people for their 
approval. 

In the present case, it appears from the stipulation that 
the legislature examined the ballots and, on a count, found 
and declared, through the second joint convention, that 
enough of them had been cast in favor of the amendment 
to adopt it. The executive department of the state acted 
upon this declaration, and proclaimed it to be a part of 
the state constitution. The only requirement named in 
the constitution itself is that the amendment shall have 
been submitted in the manner prescribed, and shall have 
received a majority of all the votes cast at that election. 
The stipulation of the parties, in this case, contains a 
clause that this amendment was duly submitted, and an- 
other that the legislature, on a recount, declared that it 
had received the required number of votes. The same stip- 
ulation, it is true, says that there were “copies of abstracts” 
on file in the secretary of state’s office showing that it had 
received some 3,500 less than a majority of the total votes. 
It would seem that the admitted fact of the presence of 
these abstracts, which there was no law for applying to 
the constitutional amendment, comes very far short of a 
showing that the ballots, certified to have been found by 
the legislature and this board, did not exist. It is 
true that the county clerk had, so far as appears, no 
interest in falsifying these copies of abstracts. It is 
true that the members of the legislature were acting 
on the question of their own time of service and the 
amount of their own compensation; but it seems to 
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us clear that the question of the adoption, and the con- 
sequent validity of this amendment, depends upon the num- 
ber of votes it received, and that after sixteen years it is 
too much to ask us to set it aside, not on the ground of 
any actual lack of votes, but on the ground of irregularity, 
informality and impropriety in the manner in which the 
vote was counted and the result declared. We are inclined 
to the opinion that, if the act of February 23, 1887, was 
entirely void, the amendment would still remain a de facto 
portion of the constitution until it should be affirmatively 
shown that the alleged recount was false, and that the 
ballots declared by it did not exist, and that the amend- 
ment did not in fact receive a majority of all the votes cast 
at that election. No such showing was attempted by the 
plaintiff in this action, and it seems to us, as above re- 
inarked, that informalities and irregularities in declaring 
the result of an election should not be held to avoid an 
important portion of the framework of our state govern- 
ment which has been acquiesced in for sixteen years. 

It is recommended that the judgment of the district 
court be reversed and the action dismissed. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed. 

REVERSED. 


The following syllabus and opinion were prepared by 
Commissioner AMES: 


1. Submission of Constitutional Amendment. The submission by the 
legislature to the electors of a proposed constitutional amend- 
ment is not a legislative act. In making such a submission, the 
legislature act in a capacity strictly analogous to that of a con- 
stitutional convention and are subject to such constitutional 
restrictions and limitations, only, as have direct reference to the 
exercise of that power. 


9. Constitutional Law. An act is not obnoxious to the constitutional 
inhibition against special legislation, if the subject with which 
it deals is special and particular in its nature. 


3. Amendment to Constitution: Power or LEGISLATURE. When a pro- 
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posed constitutional amendment has been duly submitted to the 
people without prescribed regulations with reference to the 


manner of counting, canvassing or returning the ballots, or . 


ascertaining or authenticating the result of the election, it is 
competent for the legislature to provide by special enactment for 
so doing. : 


AMES, C., concurring. 

I desire to state, as briefly as possible, though unavoid- 
ably at considerable length, some of the reasons why, in my 
opinion, the injunction applied for in this action ought not 
to have been granted. 

Counsel for the relator question the validity of the act 
of the legislature of February 23, 1887, entitled, “An act 
to recount the ballots cast for and against the legislative 
amendment on the 2d day of November, 1886, and to de- 
clare the result,” for two reasons: First, that the act is 
special legislation, and in violation of section 15, article 
III, of the constitution; second, that it is amendatory of 
chapter 26, entitled “Elections,” of the Compiled Statutes 
of 1885, and is in violation of section 11 of said article, be- 
cause of failure to set forth and repeal the provisions 
«mended. 

Inasmuch as this chapter 26 confessedly does not treat, 
even inferentially, of the counting or canvassing of votes 
cast at elections on constitutional amendments, the latter 
objection does not seem to call for comment. If counsel 
are in earnest in urging the former objection, it is surpris- 
ing that they did not direct their assault against a possible 
point of attack occurring earlier in the history of the trans- 
action. 

The measure adopted on the 5th day of March, 1885 (p. 
435, ch. 124, laws of 1885), is without an enacting or a 
repealing clause, and bears the following title: “An act 
for a joint resolution to amend section 4, article III, of 
the constitution of the state of Nebraska.” This title, so 
far from “clearly expressing” the subject treated of in the 
body of the document, makes no reference whatever to the 
submission of a proposed amendment to the electors, al- 
though by a proviso at the end thereof a form of ballot to 
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be used at such an election is prescribed. If the object 
of the constitutional requirement as to title is, as has been 
frequently held, to infotm the public of the nature and 
subject matter of measures pending before the legislature, 
the title in question not only failed of that object but was 
positively misleading, because the citizens, being supposed 
to know the law, and to know that the legislature were 
without power to amend the constitution, as the title pur- 
ported that they were about to attempt to do, may well 
have looked upon the whole procedure as a farce, and so 
have omitted, what they would otherwise have done, to 
oppose it before the legislative bodies and committees. 
Why then have not counsel assailed this measure, or at 
least that part of it prescribing the form of ballot, as be- 
ing unconstitutional and void, and insisted not only that 
there was no lawful counting or canvassing of the ballots 
cast at the election of 1886, but that there were no lawful 
ballots on the subject, cast at such election, to be counted? 
Plainly and obviously because the act of submitting a pro- 
posed constitutional amendment to the electors, is not an 
act of legislation at all. 

Section 1, article XV, of the constitution is as follows: 

“Hither branch of the Iegislature may propose amend- 
ments to this constitution, and if the same be agreed to by 
three-fifths of the members elected to each house, such pro- 
posed amendments shall be entered on the journals, with 
the yeas and nays, and published at least once each week in 
at least one newspaper in each county, where a newspaper 
is published, for three months immediately preceding the 
next election of senators and representatives, at which elec- 
tion the same shall be submitted to the electors for ap- 
proval or rejection, and if a majority of the electors voting 
at such election, adopt such amendments, the same shall 
become a part of this constitution. When more than one 
amendment is submitted at the same election, they shall be 
so submitted as to enable the electors to vote on each 
amendment separately.” 

In my opinion, this provision is self-executory, and no 
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legislation or regulation is indispensably requisite to carry- 
ing it into effect. The legislature, in proposing an amend. 
ment to the constitution, acts in a capacity in strict analogy 
to that of a constitutional convention. When the proposed 
measure has received the concurrent consent of three 
fifths of the members elected to each branch of the legisla 
ture, it is, ipso facto, submitted to the people for their ap. 
proval or rejection at the next general election. It can not 
be repealed or revoked at either the same or a subsequent 
session, and the electors can not be deprived of a right to 
vote upon it, either by a failure to prescribe a form of bal- 
lot or to regulate the counting, canvass or return of them, 
- nor even by a neglect or refusal of the executive depart- 
ment to make the required publication of it. There are 
notable, in this connection, two maxims lying at the 
foundations of the American republics. One is, that they 
are governments simply and solely by law and not at all 
by men; and the other is, that the people are the sole source 
of legislative power and that, in those respects in which 
they have reserved the right of direct legislation, they 
supersede all other law-making authorities whatsoever, and 
are not subject to any limitations or restraints of any de- 
scription not self-imposed. These maxims have been the 
subject of much variously illuminating comment of late 
years, but I am unaware that they have been authorita- 
tively repealed or abrogated. 

At the time this joint resolution was passed and at the 
time of the ensuing general election, there was no regula- 
tion providing a method of ascertaining the result of the 
vote. That it was equally competent for the legislature to 
embody such a regulation in the resolution, as it was to 
prescribe therein the form of the ballots, does not appear to 
me to be open to doubt, but their failure in this respect did 
not invalidate the election or deprive the will of the voters 
of its potency. When the legislature of 1887 met, there 

-had been held a lawful election, but there was, and had 
been, no lawful method for ascertaining and authenticating 
its result. To supply this omission was the imperative 
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duty of the lawmakers; and that purpose was accomplished 
by the act assailed by the relator. Even if the adoption of 
this act is properly regarded as the exercise of legislative 
functions, still the measure is not open to the criticism of 
being a special act.. It was as general as was the subject 
matter with which it dealt. Normal schools, hospitals, 
usylums and such like educational and eleemosynary in- 
stitutions under state patronage and control, are not 
required to be authorized by legislation general in form, 
and it would be strange if'a specific constitutional amend- 
ment could not be proposed or adopted except in obedience 
to prescribed regulations not found in the constitution 
itself and enacted by general law. It is urged as a 
reductio ad absurdum that if the act in question is valid, a 
board of canvassers might have been constituted of road 
supervisors. The illustration is equally apt and uncon- 
vincing. A board might lawfully have been composed of 
such persons, or of deputy oil inspectors or game wardens, 
but we are not bound to presume that such a commission 
would have been less capable or trustworthy than that 
which was in fact created. It is enough to say that the 
composition of the board was a matter within the exclusive 
discretion of the legislature. 

For the foregoing reasons, it is recommended that the 
judgment of the district court be reversed and the action 
dismissed. 


OLDHAM, C., concurring. 

In my judgment the question as to whether general 
legislation is applicable to a particular condition rests in 
the sound, rather than the arbitrary, discretion of the 
legislature. It seems.to me, that the duty of canvassing 
and declaring the result of the election on the proposed 
constitutional amendment presented a question of proced- 
ure not at that time covered by general legislation, and 
created an emergency sufficient to authorize special legis- 
lation, if such were necessary, for the purpose of determ- 
ining the will of the people, as expressed by the votes cast 
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at the election on the amendment. I think, however, that 
entirely independent of the question of the regularity or 
irregularity of the manner in which the result of the elec- 
tion was ascertained, the constitution itself is self-execut- 
ing, in declaring that the vote of a majority of those 
present and voting at the election should adopt a proposed 
amendment properly submitted by the legislature. It is 
conceded that the amendment was properly submitted; 
that an election was held, and that votes were cast both 
for and against the proposed amendment. The legislature, 
acting within the scope of its apparent authority, at- 
tempted to and did canvass the returns of this election and, 
presumably, after a recount of all the votes cast for and 
against the amendment, declared the amendment to have 
been adopted. Proclamation of this result was made by 
the executive branch of the government. The result was 
and has been acquiesced in by all departments of the state 
vovernment for sixteen years before the institution of the 
instant cave; consequently, I think, we would not be justi- 
fied in overturning the annex to the framework of our state 
government attached by this constitutional amendment, 
short of clear and convincing proof that a majority of the 
voters voting at the election did not vote for the adoption 
of the amendment. 


JOHN FLANAGAN, APPELLEE, V. JOHN MATHIESEN ET AL., 
IMPLEADED WITH JOHN C. JACOBS ET AL., APPELLANTS. 


FILED NovEMBER 5, 1903. No. 13,056. 


1. Presumption of Grant of Lands: Prescription. A grant of lands 
may be presumed from acts of exclusive use and continuous oc- 
cupation for ten years or more, when such use and occupation is 
accompanied by a claim of ownership. 


2. Appeal: Error. On an appeal in an equity proceeding, error can 
not be predicated on the action of the trial court in the admission 
of evidence. : 


3. Evidence. Evidence examined, and held sufficient to sustain the 
judgment of the district court. 
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APPEAL from the district court for Douglas county: 
CHARLES T. DICKINSON, JUDGE. Affirmed. 


Hugh Myers, Wiliam B. Ten Hyck and William A. 
Saunders, for appellants. 


Charles W. Haller and Benjamin EF. B. Kennedy, contra. 


OLDHAY, C. 


This is a suit instituted by plaintiff, John Flanagan, 
against numerous defendants who are the holders of the 
record title to various lots and blocks in Boyd’s addition 
to the city of Omaha. The material facts underlying the 
controversy are that, at and prior to the year 1866, Edward 
B. Taylor was the record owner and in possession of the 
northeast quarter of the southeast quarter of section 4, 
township 15, range 13 east, in Douglas county, Nebraska. 
Some time during the year 1866, John Flanagan, plaintiff 
in this cause of action, took possession of this tract of 
land by consent of the record owner. Proof as to what the 
agreement was under which he took possession is very 
meager on account of the fact that Taylor had departed 
this life before suit was entered to quiet this title, and, 
consequently, plaintiff was disqualified as a witness to the 
conversation which he had with Taylor at the time he went 
into possession of the land. The only evidence bearing on 
this question, contained in the record, is that of Edward 
A. Taylor, son of Edward B. Taylor, deceased, who testi- 
fied that “He (meaning his father) told us that he put 
John (meaning plaintiff) in possession there; that he was 
going to garden there and in fact farm the land.” The 
only other evidence which may or may not properly throw 
light on the understanding and agreement between the 
elder Taylor and plaintiff at the time possession was taken 
of the land was elicited from plaintiff’s wife on cross-ex- 
amination, who in answer to the question: “Now, did this 
all belong to the same party?” said: “Forty acres belonged 
to A. B. Taylor and he gave it all to John for John’s hire.” 
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Outside of this testimony, the evidence showed that the 
plaintiff, who is a colored man and illiterate, had been in 
the employ of the elder Taylor some time before possession 
of the Jand was turned over to him, and that after plaintiff 
had taken possession of the land, he remained there con- 
tinuously and cultivated the entire tract of land each year 
until the year 1885, at which time he conveyed by warranty 
deed the west half of the tract to one Elmer G. Cochran, 
who took possession under this deed. It is also in evidence 
that the land appeared to be of small value at the time 
ihe plaintiff took possession of it, and that plaintiff has 
always resided on the east half of the forty-acre tract of the 
land. 

In 1870, one of the defendants, James EX. Boyd, pur- 
chased the record title to the east half of this tract of land 
on which plaintiff resided, and subsequently surveyed and 
platted this portion of the land as blocks 5, 6, 7, 8, 17, 18, 
19 and 20, of Boyd’s addition to the city of Omaha, and 
duly filed his plat for record; that he subsequently con- 
veyed many of the lots now in controversy to various de- 
fendants or their grantors. There is some evidence in the 
record that stakes were driven over the land by the sur- 
veyor when the survey was made, and defendants’ testi- 
mony tends to show that the intersecting streets were 

“marked by furrows plowed through the land. The plow- 
ing of the land is disputed by plaintiff, and the testimony 
is not very certain on this question. There was also evi- 
dence that boards were placed on the streets in front of 
these lots advertising them for sale. Plaintiff, however, 
denies that he ever noticed any of these boards and says 
that he could not have read the notices even if they had 
been there. It clearly appears that, after the land was 
platted as an addition, plaintiff cultivated it continuously 
down to the time of the trial of the cause in the court 
below. The taxes on the land appear to have generally been 
paid by the record owners and not by plaintiff. Defendant, 
Hans P. Hansen, the record owner of lot 1, block 17 of the 
addition, eo from the evidence to have taken actual 
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possession under his deed and to have held the same by 
himself and his grantees for more than ten years, and the 
title to this lot was accordingly quieted in the defendant, 
and no complaint is made of this action of the trial court. 
Another defendant, Marcus A. Post, who is the record 
owner of lot 6, block 5, of the addition, likewise established 
his claim by his record title and the actual possession 
under it, and this lot was accordingly quieted in him, and 
of this action no complaint is made. Defendants Belinda 
M. Engles, Oliver Otis Howard, Minerva C. Tisdale, James 
E. Boyd, John G. Jacobs, Lillian M. Maul, George J. 
Weaver, Matthew J. Riley, Peter Swan, Charles P. Coy, 
and John B. Robinson filed answers in which they asserted 
ownership in lots 1, 2, 7 and 10, block 5, lots 6 and 7, block 
6, block 7, lots 9 and 10, block 17, and lots 1, 2, 3, 8 and 9, 
block 20, of the addition; all the other defendants named 
in the petition defaulted, and the court below quieted the 
title in all the lots in controversy in plaintiff, with the ex- 
ception of the two lots quieted in defendants Hansen and 
Post. From this decree all the answering defendants, ex- 
- cept Hansen and Post, have appealed to this court. 

The contention of appellants in this case is that the evi- 
dence, as a whole, shows that plaintiff was holding the land 
in dispute by permission and not adversely to the claim of 
the various record owners. We have examined patiently a 
voluminous record of testimony for the purpose of arriving 
at an independent conclusion as to what the evidence act- 
ually shows. With reference to the nature of plaintifi’s 
holding, this examination reveals the fact that plaintiff 
has occupied the lands now in dispute since the year 1866; 
that each year he has cultivated the lands in farm prod- 
ucts and vegetables; that if any streets were marked out 
by plowing furrows through this addition, the plaintiff 
either did not notice such markings or deliberately plowed 
over the intersecting streets and alleys and has actually cul- 
tivated the entire tract of land for more than thirty years 
before the bringing of this action. In addition to this the 
evidence shows that plaintiff has conveyed a number of 
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lots in the Boyd addition and that he claimed and received 
damages from the Belt Line Railway when that road‘ was 
extended through a portion of the lots claimed by him. 
This claim was made in 1886. While he does not appear to 
have been a prompt and cheerful taxpayer on the various 
lots and blocks now in controversy, the evidence does show 
that he paid the taxes on the west half of the 40-acre tract 
when he conveyed that portion to Cochran, and also that 
-he paid some taxes on certain of the lots within the Boyd 
addition. We think that this long continued possession 
coupled with such acts of ownership is sufficient within 
itself to raise the presumption of a grant from the record 
owner of the lands. Burdick v. Heivly, 23 Ya. 511; Com- 
monwealth v. Low, 3 Pick. (Mass.) 408; Casey’s Lessee v. 
Inloes, 1 Gill. (Md.) 480, 39 Am. Dec. 658; Cannon v. 
Phillips, 84 Tenn. 211; Candler v. Lunsford, 4 Dev. 
& Bat. (N. Car.) 18. We are inclined to this view, 
because from an early day the statute of limitations has 
been looked upon with favor by the courts of this state as 
a statute of repose against stale demands, and occupancy 
of lands, coupled with claim of title and acts of ownership, 
such as farming and cultivating the soil continuously for a 
period of ten years or more, has been held sufficient to 
quiet the title, whether the occupancy is under color of 
title or not, and whether the original possession was with 
or without the permission of the record owner. Gatling 
v. Lane, 17 Neb. 77. 

' Under this view, the next question to determine is 
whether or not the presumption of ownership arising from 
this long continued possession and use of the lands is over- 
come by evidence sufficient to show that the holding was 
permissive and servient to the title of the record owner. 
The only evidence in the record relied upon by appellants 
to sustain this claim is the testimony of E. A. Taylor that 
his father had said: “He (meaning his father) told us 
that he put John (meaning plaintiff) in possession there; 
that he was going to garden there and in fact farm the 
land.” While this evidence tends to show that plaintiff 
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went into possession of the lands by consent of the record 
owner, there is nothing in it necessarily inconsistent with 
the idea that plaintiff was to use and occupy the lands as 
his own or that he was taking them under an agreement of 
purchase, since the witness also testified that he had known 
of plaintiff’s occupying the lands ever since the year 1866. 
We therefore conclude that the legal presumption of own- 
ership attached to plaintiff’s long possession and use of 
the lands is not overcome by the testimony of this wit-: 
ness. 

Being satisfied that the judgment of the district court 
is supported by the clear weight of the testimony, we do 
not deem it necessary to determine what, if any, weight 
should be given to the testimony of plaintiff’s wife in an- 
swer to the question propounded to her on cross-examina- 
tion. Her legal interest in the property in dispute clearly 
disqualified her from testifying against the administrator, 
executor or privies of the deceased with reference to the 
conversation with the deceased concerning this land, and 
whether this disqualification was fairly waived by the ques- 
tion propounded to her on cross-examination is very doubt- 
ful under the state of the record. Be this as it may, no 
error can be predicated on the admission of the testimony, 
as the cause was equitable in its nature and is brought 
here for review on appeal and not by petition in error. As 
we regard the evidence fully sufficient to establish the ad- 
verse nature of plaintiff’s holding through all the term 
of his occupancy of the lands, without considering the an- 
swer to this question, we recommend that the judgment of 
the trial court be affirmed. 


Hastinos and AMgEs, CC., concur. 


By the Court: For the reasons stated in the opinion, the 
judgment of the district court is 
AFFIRMED. 
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CITY OF OMAHA V. HELEN HOoDGSKINS. 
Firep NoveMBEr 5, 1903. No. 13,069. 


‘1. Taxes: Specran ASSESSMENTS. The provisions of section 144, article 
1, chapter 77, Compiled Statutes, 1901, apply to special assess- 
ments as well as to taxes levied for general purposes. 


2. Statute: METROPOLITAN Ciries. Held. That the provisions of this 
section were made applicable to cities of the metropolitan class by 
the repeal of section 69 of the charter of metropolitan cities in 
1891. 


3. Title of Act. The title, “An act to provide a system of revenue,” 
is broad enough to include provisions for special assessments. 


4, Illegal Taxes: Action. A taxpayer who has complied with the pro- 
visions of section 144, article 1, chapter 77, Compiled Statutes, 
1901, may bring an original action against a city or county to 
recover illegal taxes paid, without filing his claim before the 
city council or board of county commissioners. - 


Error to the district court for Douglas county: Lue S. 
ESTELLE, JUDGE. Affirmed. 


Carl C. Wright and William H, Herdman, for plaintiff 
in error. 


Henry W. Pennock, contra. 


OLDHAM, C. 


.The material averments of the petition filed in this case 
are: That the city of Omaha is a city of the metropolitan 
class; that on November 10, 1899, December 20, 1899, 
April 9 and 12, 1900, respectively, plaintiff and her as- 
signors paid to the city, under protest, certain illegal 
special taxes and assessments theretofore levied and as- 
sessed by the city against and upon the real estate owned 
by the plaintiff and her assignors; that, within thirty days 
after each of said payments, due demand was made in 
writing for the return of the same; that said payments 
have never been refunded or returned, and that each and 
all of said special taxes and assessments, so paid, were 
illegal and void. At the trial of the cause, the city ob- 
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jected to the introduction of any evidence, because plain- 
tiff’s petition failed to state a cause of action; the objec- 
tion was overruled, and judgment was rendered for plain- 
tiff for the amount of the special taxes and assessments 
paid, and the city brings error to this court. 

It is conceded that the taxes paid are illegal and that 
they were paid under protest, and that demand was made 
in writing upon the treasurer for the return of the taxes 
before suit was instituted, so that the issues presented to 
this court are of law and not of fact. 

The first contention is that section 144, article 1, chapter 
77, Compiled Statutes, 1901, on which the action is 
founded, does not authorize the recovery by suit of special 
taxes and assessinents paid under protest. This contention 
is based on the theory that the words “any tax” used in 
this section does not authorize a suit for special assess- 
ments. This position, however, we think flies in the face of 
the decision of this court in Wilson v. City of Auburn, 27 
Neb. 435, in which it was held that the provisions of this 
section applied to special assessments as well as taxes 
levied for general purposes; again, in the act itself, a tax is 
defined as “any tax, special assessments, or costs, interest 
or penalty imposed upon property.” Compiled Statutes, 
1901, ch. 77, art. 1, sec. 182. Hence the plain language 
of the statute itself indicates the intent of the legislature 
to apply its provisions to special as well as general taxa- 
tion. 

It is further contended that, even if the provisions of sec- 
tion 144, supra, are applicable to special assessments by 
cities of the first and second classes, these provisions can 
not be made to apply to cities of the metropolitan class. 
The reason assigned is that the charter of metropolitan 
cities went into effect March 30, 1887, and section 144, 
supra, went into effect on the following day. The charter 
of 1887 provided a particular mode of paying special as- 
sessments under protest, and for an action to recover the 
same, and made that remedy exclusive, thereby taking it 
out of the general law. The city further argues that when 
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the metropolitan charter went into effect there was no 
statute providing for the payment, under protest,- and 
recovery of illegal special assessments, and, as an exclu- 
sive remedy was provided in the charter, it could not have 
been the intention of the legislature, at the same session, 
to provide an independent remedy. The trouble with this 
contention is that section 144 was originally enacted as a. 
part of the revenue act of 1879, and in its original form it 
contained all the provisions relied upon in this action, and, 
by the act of 1887, it was simply amended so as to cover a 
different class of cases; in other words, what is denomi- 
nated in the section, the first mode of paying taxes under 
protest, was added to the original section, and the amend- 
ment did not change the second or old method of paying 
taxes under protest, as contained in the original section. 
So that, when the charter of metropolitan cities took effect, 
there was a general provision for payment under protest, 
and recovery of special assessments; consequently, when 
section 69 of the charter of metropolitan cities, which pro- 
vided a special method of paying taxes under protest, was 
repealed in 1891, it left the general law applicable to cities 
of the metropolitan class, as well as cities of other classes. 

It is next urged that the title of the act of 1879, which 
is, “An act to provide a system of revenue,” is not broad 
enough to include special assessments, and, consequently, 
that the portion of the act referring to special assessments 
should be declared void, as not having been fairly expressed 
in the title of the bill. Cases are cited in which the word 
“revenue” has been confined in a restricted sense to taxes 
and assessments for purely governmental purposes, as dis- 
tinguished from those levied where a direct return is made 
to the citizen. With the reasoning of these cases, under 
the facts litigated, we have no quarrel, but none of them 
go to the question of the sufficiency of the title of an act, 
providing for a system of revenue, to include a provision 
governing special assessments. This presents the question, 
whether, for the purposes of upholding or defeating the 
ends of legislation, the word “revenue” should be construed, 
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in its generic sense, to include all the money raised by any 
form of taxation or, in its restricted sense, to only apply to 
taxes levied for general purposes. This question was be- 
fore the supreme court of Kansas in the case of State v. 
Ewing, 22 Kan. 708, to determine whether the title of “An 
act to provide revenue,” etc., was broad enough to in- 
clude a provision with respect to the annual income of 
the state, derived from interest and rent of the school fund. 
In disposing of the case, the court said: 

“Preliminarily we remark, as conceded law: First, that 
courts will not, upon mere doubts of its constitutionality, 
declare a law invalid. The conflict with the constitution 
must be manifest. Second, mere awkwardness of expres- 
sion does not overthrow a statute. The substance, and not 
the form, governs. Third, the intent determines the scope 
and effect of a statute. It may restrict or enlarge the or- 
dinary meaning of language. Not that an unexpressed 
intent is law, but a manifest intent interprets the words 
used. Not infrequently the ‘letter killeth, but the spirit 
giveth life.’ : 

“The act of 1879 is entitled ‘An act to provide revenue,’ 
etc. Now, how broad is the term ‘revenue,’ and what may 
be included in such a title? Does it mean simply funds 
raised by taxation, and is the levying of taxes all that may 
be included? Such would seem to be the views of the coun- 
sel for the state, but we can not.think them correct. One 
of the definitions given by Webster of the term is ‘the an- 
nual yield of taxes, excise, customs, duties, rents, etc., 
which a nation, state or municipality collects and receives 
into the treasury for public use.’ The word is broad and 
general, and includes all public moneys which the state 
collects and receives, from whatever source and in what- 
ever manner.” 

We think the rule of liberally construing the title of an 
act for the purpose of upholding its constitutionality is in 
harmony with a long line of decisions of this court. Rosen- 
bloom v. State, 64 Neb. 342; In re White, 33 Neb. 812; 
Affholder v. State, 51 Neb. 91. 
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The only other question urged is that plaintiff should 
have filed her account with the city council and, if its pay- 
ment were denied, she should have prosecuted an appeal to 
the district court, instead of bringing an original action. 
This question was decided against the contention of the 
city in the recent case of Chase County v. Chicago, B. & 
Q. BR. Co., 58 Neb. 274. The action there was brought 
against Chase county originally, without filing the claim 
with the board of county commissioners, and it was held 
that the statute requiring the filing of claims with the 
county board did not apply to claims of this nature, and 
that an independent action might be prosecuted against 
the county after the steps required by section 144 had 
been taken by the taxpayer. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


Hastines and AMES, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


JOHN A. JOHNSON, TRUSTEE OF THE EsTaTE oF NELS L. 
ANDERSON, A BANKRUPT, V. LEWIS ANDERSON. 


Fitep NoveMBER 5, 1908. No. 13,106. 


1. Bankruptcy: Recovery oF ASSETS: PLeapines. In an action by a 
trustee in bankruptcy to recover the proceeds of the property of 
the bankrupt paid over to a creditor on a judgment in completed 
attachment proceedings in his favor, within four months of, and 
before the filing of the petition in bankruptcy, it must be alleged 
in the petition that the preference was received by the creditor 
having reasonable cause to believe that the bankrupt was insolv- 
ent, and, by suffering the attachment proceedings and judgment 
to be taken against him, thereby intended to make a preference. 


2. Evidence: Surriciency. Evidence examined, and found insufficient 
to sustain a judgment in favor of the plaintiff under the pro- 
visions of subdivision f of section 67 of the national bankruptcy 
act of 1898. 
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3. Preference. The trustee in bankruptcy may recover money paid 
by the bankrupt as a preference, only, when the person receiving 
it had reasonable ground to believe that a preférence was in- 
tended. 


4, Amendment. Held, That the court, in the exercise of a reasonable 
discretion, properly refused to allow the plaintiff to amend his 
petition, where the amendment tendered failed to allege that the 
defendant, to whom a payment was made by the insolvent, within 
four months before the filing of the petition in bankruptcy, had 
reasonable ground to believe that by such payment the bankrupt 
intended a preference. 


Error. to the district court for Phelps county: Ep L. 
ADAMS, JuDGE. Affirmed. 


William P. Hall and Hector M. Sinclair, for plaintiff 
in error. : 


Samuel A. Dravo, John L. McPheeley, John M. Stewart 
and Thomas C. Munger, contra. 


BARNES, C. 


This action was commenced in the district court for 
Phelps county by John A. Johnson, trustee of the estate of 
Nels L. Anderson, a bankrupt, against Lewis Anderson, 
defendant in error, to recover the value of certain property 
of the bankrupt which the defendant caused to be attached 
and sold for the payment of a debt due to him from said 
bankrupt within four months of the filing of the petition 
in bankruptcy. The petition was framed to recover under 
section 67f of the national bankruptcy act of 1898 (U. 8. 
Compiled Statutes, vol. 3, ch. 7), which provides: “That 
all levies, judgments, attachments, or other liens, obtained 
through legal proceedings against a person who is insolv- 
ent, at any time within four months prior to the filing of a 
petition in bankruptcy against him, shall be deemed null 
and void in case he is adjudged a bankrupt, and the prop- 
erty affected by the levy, judgment, attachment, or other 
lien shall be deemed wholly discharged and released from 
the same, and shall pass to the trustee as a part of the 
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estate of the bankrupt, unless the court shall, on due no- 
tice, order that the right under such levy, judgment, attach- 
ment, or other lien shall be preserved for the benefit of the 
estate; and thereupon the same may pass to and shall be 
preserved by the trustee for the benefit of the estate as 
aforesaid. And the court may order such conveyance as 
shall be necessary to carry the purposes of this section into 
effect: Provided, That nothing herein contained shall have 
the effect to destroy or impair the title obtained by such 
levy, judgment, attachment, or other lien, of a bona fide 
purchaser for value who shall have acquired the same with- 
out notice or reasonable cause for inquiry.” 

The length of the plaintiff’s petition precludes us from 
copying it in full, and it is sufficient to say that it alleges 
in substance that for a number of years prior to Novem- 
ber 8, 1900, the bankrupt resided in Phelps county, Ne 
braska; was principally engaged in buying, feeding and 
selling live stock; that while carrying on that business he 
became and was indebted in various amounts to divers per- 
sons, and while so indebted, his creditors, on November 8, 
1900, filed their petition in the district court of the United 
States for the district of Nebraska, for the purpose of 
having him adjudged a bankrupt under and by virtue of 
the laws of the United States; that he was so adjudged a 
‘bankrupt on the 16th day of February, 1901; that on the 
12th day of June, 1901, the plaintiff was appointed trustee 
of said bankrupt; that he duly accepted such appointment, 
qualified, and since said time has been acting as trustee 
of said bankrupt estate (then follows a list of the dif- 
ferent creditors and the amounts due them from the bank- 
rupt, aggregating about $35,000), and it is alleged that 
no part of these claims have been paid. It was further 
stated that the trustee had not sufficient funds in his hands 
to pay the claims, and that the amount of the assets and 
money in his hands for that purpose was less than $500. 
It was then alleged that the defendant, on the 23d day of 
July, 1900, and within four months of the filing of the peti- 
tion in bankruptcy, filed his affidavit for an attachment, 
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and procured thereon a writ of attachment to be issued out 
of the district court for Phelps county, by which the defend- 
ant seized and attached the goods and chattels of the bank- 
rupt (describing them), of the value of $4,000, and caused 
them to be sold under said attachment proceedings; ap- 
plied the proceeds to his own use and fails, neglects and 
refuses to account for and turn over to the plaintiff the 
said property, or its value. It was further alleged that 
the defendant on the 26th day of July, 1900, and within 
four months of the filing of the petition in bankruptcy, 
filed his affidavit for an attachment and procured thereon 
a writ of attachment to be issued out of the district court 
for Dawson county, by which there was seized and attached 
a large number of cattle, the property of the bankrupt 
(describing them) ; that thereafter such proceedings were 
had that said property was pretended to be. sold under 
said attachment proceedings on the 16th day of October, 
1900, to the defendant; that the property so taken was of 
the value of $2,500; that defendant thereupon converted 
the said property to his own use, and fails, refuses and 
neglects to account to, turn over or pay to the plaintiff 
the value of the same, or any part thereof, though often 
requested so todo. It was further alleged that on or about 
the 31st day of July, 1900, and within four months of the 
filing of the petition in bankruptcy, the defendant filed his 
petition against the bankrupt in the district court for Arap- 
ahoe county, Colorado, and procured a writ of summons 
to be issued out of said court by which, and through col- 
lusion with one Willard Smith, defendant seized and ob- 
tained property of the value of $1,000 of the said bankrupt, 
and through said process issued out of the district court 
defendant obtained possession of the $1,000 of lawful 
money of the United States, and converted the same to his 
own use, and has refused to pay the plaintiff said money, 
or any part thereof. It was further alleged that at the 
time of the institution of the various attachment proceed- 
ings and garnishment proceedings the bankrupt was in- 
solvent, and has remained insolvent ever since. The plain- 
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tiff prayed for a judgment against the defendant on his 
several causes of action for the sum of $7,500, together 
with interest and costs. 

The answer was a general denial, and contained the 
further allegation that the attachment proceedings re- 
ferred to in the petition were in all respects regular; that 
the property in question had been sold by order of the 
court, and the proceeds of such sale paid to defendant be- 
fore the filing of the petition in bankruptcy; that the judg- 
ments and proceedings of the court in said case were in all 
respects regular, and remained unreversed, unappealed 
from and unmodified in any particular. The reply was a 
general denial. The case was tried to a jury upon the fol- 
lowing stipulation of facts: 

“It is hereby stipulated by and between the parties that 
on November 8, 1900, a petition was filed in the district 
court of the United States, in and for the district of Ne- 
braska, for the purpose of having said Nels L. Anderson 
adjudged a bankrupt; that said proceedings were involun- 
tary. That on the 16th day of February, 1901, said cause 
came on for hearing before said court, and upon the peti- 
tion and the evidence the said court duly adjudged said 
Nels L. Anderson a bankrupt; said judgment is still in 
force and effect. That on the 12th day of June, 1901, the 
plaintiff was duly appointed trustee of said bankrupt’s 
estate, accepted said office and qualified, and since said 
time, and now is acting as trustee of said estate. That at 
the times hereinafter mentioned, said Nels L. Anderson 
was insolvent, but it is not admitted by defendant that 
defendant knew, or had reason to believe, that said Nels 
L, Anderson was insolvent at the said time. That on July 
26, 1900, the defendant filed his petition in the district 
court for Phelps county, the prayer of which was to recover 
the sum of $2,900 from Nels L. Anderson. That at the 
same time he filed his affidavit for an attachment, and pro- 
cured a writ of attachment to issue thereon, which he 
caused to be levied upon certain personal property of 
Nels L. Anderson, to the amount and value of $2,125,59. 
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That on the 12th of October, 1900, said cause pending in 
the district court for Phelps county, was heard before the 
court, a jury being waived, and the defendant recovered 
judgment on his said petition, in said court, for $2,190.80, 
and that he had an order of sale of the attached property 
on the same date. That on the 24th of October, he caused 
to be sold the attached property, under said order of sale, 
and received therefor the above mentioned sum, $2,125.59. 
That the ground of the attachment was that said Nels L. 
Anderson had absconded with the intent to defraud his 
creditors. That the attachment proceedings in all things 
were regular upon their face, and the proceedings of the 
sale, less $68.50, $67.75 and $58.75, expenses and costs of 
the sale, were paid over to the defendant Lewis Anderson 
on said 24th day of October, 1900. That on the 26th day 
of July, 1900, said Lewis Anderson filed his petition in the 
district court for Dawson county, against Nels L. Ander- 
son, the object and prayer of which was to recover judg- 
ment upon said petition for the sum of $1,000; that at the 
same time he filed his affidavit and procured a writ of 
attachment to issue thereon against the lands, tenements, 
goods and chattels of said Nels. L. Anderson, in said 
county, and under said writ attached the property of said 
Nels L. Anderson, valued at the sum of $712.25. That on 
the 17th day of September, 1900, the cause came on to be 
heard in the district court for Dawson county, a jury being 
waived, said Lewis Anderson recovered on his said peti- 
tion a judment against Nels L. Anderson, for the sum 
of $812.58, and the attached property was ordered to be 
sold by the said court at said time, and the proceeds of 
such sale ordered applied to the payment of said judgment. 
On October 16, 1900, said property was sold for $712.25. 
The expenses charged for selling said property were $79.25, 
and the remainder, $633, was received by said Lewis Ander- 
son at said time, the indebtedness sued upon in Dawson 
county being for certain indebtedness due and owing from 
said Nels L. Anderson to defendant Lewis Anderson, other 
than for the indebtedness sued upon, or for, in Phelps 
county, Nebraska, as hereinbefore stipulated. 
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It is further stipulated that said proceedings in attach- 
ment in Dawson county were in all things regular upon 
their face. That on the 3ist day of July, 1900, said Lewis 
Anderson began an action in the district court for Arapa- 
hoe county, in the state of Colorado, against Nels L. An- 
derson, for the purpose of recovering $1,500 from said 
Nels L. Anderson; that at the same time he filed his affi- 
davit for attachment, and procured a writ of attachment 
and garnishment, and garnisheed under said process one 
W. M. Smith, a resident of Denver, Colorado, and obtained 
upon said garnishment the sum of $840; that said money 
was procured on the 31st day of July, 1900, and on the 
first day of August, thereafter, said suit and attachment 
proceedings were dismissed without proceeding to judg- 
ment; that said money so obtained was the property of the 
said Nels L. Anderson; that all the property attached, as 
already stipulated, was the property of Nels L. Anderson, 
the bankrupt. 

It is further stipulated that the said sum of money so 
received from said Smith, in said proceedings, instituted 
in Arapahoe county, Colorado, was upon indebtedness 
due and owing from the said Nels L. Anderson to defendant 
Lewis Anderson, being indebtedness other than the amount 
of indebtedness sued for in Dawson county and Phelps 
county as hereinbefore stipulated. About the 28th day of 
October, 1900, the fact of the receipt of the said $840 by 
Lewis Anderson, the defendant, and the indorsement of 
the same upon the note held by him against the said Nels 
L. Anderson, was brought to the attention of said Nels L. 
Anderson, and the same was consented to and approved 
by him. 

It is further stipulated that, during all the attachment 
proceedings heretofore referred to, said Nels L. Anderson 
was absent from the state of Nebraska, and his where- 
abouts unknown, and that he had no knowledge whatever 
of such attachment proceedings. 

It is further stipulated that at the present time there 
are, in round numbers, $35,000 in debts that have been 
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presented and allowed by the referee in bankruptcy 
against the said Nels L. Anderson, and that the assets of 
said estate, outside of these suits in action, amount to not 
to exceed the sum of $1,500; that the gross amount sued 
for in the rights of action is $12,000. 

Said stipulation is modified as follows: 

“That the property sold in Phelps county under the. 
attachment proceedings was $1,054, sold at the sale held 
on October 24th; that there was a readvertisement and 
sale of the remainder of the property on November 8, at 
10 o’clock A. M., to wit, $693.80; and that there were hogs 
sold previous to the sale, but not at public sale, to the 
amount of $377.79, but sold by the sheriff of Phelps county 
at private sale, and that the return of said sale was not 
filed in the office of the clerk of the court until November 
12, 1900, and that the proceeds of said sales were paid to 
the defendant Lewis Anderson at the close of such sales, 
and that said sale was advertised to begin at 10 o’clock 
A. M. November 8.” 

After introducing the stipulation in evidence the plain- 
tiff moved the court to instruct the jury to return a verdict 
in his favor, and the defendant filed a motion asking the 
court to direct the jury to return a verdict for him. Be- 
fore the court ruled upon either of these motions the plain- 
tiff asked leave to amend his petition by inserting therein 
the following: “That said attachment proceedings and 
steps taken thereunder were for the purpose of obtaining 
a preference by said defendant, Anderson, over the credi- 
tors of said Nels L. Anderson, bankrupt.” This request 
was refused, and plaintiff excepted. Thereupon the court 
overruled the plaintiff’s motion, sustained the motion of 
the defendant, and the jury, by the direction of the court, 
returned a verdict for him. Plaintiff thereupon prosecuted 
error, and now contends that the court erred in his rulings 
on both motions, and in directing a verdict for the defend- 
ant. 

The first question which requires our consideration, is 
the sufficiency of the petition. Jt will be observed that it 


Vou. 70] SEPTEMBER TERM, 1908. 241. 


Jobnson vy. Anderson. 


contains no allegation that the petition in bankruptcy was 
filed before the proceeds of the attachment sales were paid 
over by the shcriff to the defendant. When a writ of at- 
tachment has been fully executed and the proceeds paid 
over to the creditor, the provision of said section 67, sub- 
division f, does not apply. That provision applies only 
when the rights of the creditor exist by way of liens; the 
_ section does not reach cases where property or its proceeds 
are no longer held under the writs. The language is, “That 
all levies, judgments, attachments, or other liens, obtained 
through legal proceedings against a person who is insolv- 
ent * * * shall be deemed null and void.’ The United 
States district court Jn re Blair, 4 Am. B. Rep. 220, held: 
That where the allegation was that the money had been 
collected on execution and received by the creditor within 
four months prior to the filing of the petition in bank- 
ruptcy, the petition of the trustee did not state a cause of 
action, but that he was required to allege and prove that 
the preference was received by the creditor having a rea- 
sonable cause to believe that the bankrupt was insolvent, 
and, by suffering judgment to be taken against him, 
thereby intended to make a preference. In the case of 
Levor, Trustee, v. Seiter, 8 Am. B. Rep. 459, it was held: 

“Where money collected upon an execution issued upon 
a judgment obtained against the bankrupt within the four 
months’ period is paid over to the judgment creditor before 
the filing of the petition in bankruptcy, the case does not 
fall within the provisions of section 67f of the bankrupt 
act, which specifically provides for the nullification of 
existing liens and for the right of the trustee in bankruptcy 
to receive the property of the bankrupt discharged there- 
from. Although payment to the judgment creditor of 
money collected upon an execution, issued upon a judgment 
obtained against the bankrupt within four months of 
bankruptcy, constitutes a preference under section 60a, 
yet where the money was received by the Judgment creditor 
before the filing of the petition in bankruptcy, it is not 
recoverable back by the trustee under section 60b, in the 

19 
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absence of proof that the creditor had reasonable cause to 
believe that the banrupt, by suffering judgment to be taken 
against him, intended to give a preference.” 

In Peck, Trustee, v. Connell, 8 Am. B. Rep. 500, the 
court said: 

“The bankrupt act does not take from the creditor all 
incentive to vigilance; he may still collect his claim from 
an insolvent debtor by legal process. Such process does 
not fall within the ban of the bankrupt act, unless the 
creditor shall have had reasonable cause to believe that it 
was intended thereby to give a preference. The in- 
tention of the creditor to obtain the preference is not con- 
demned. The averment that the creditor had reasonable 
cause to believe that the debtor intended to give a prefer- 
ence is certainly as material and necessary to the state- 
ment in an action of this character, as is the allegation 
that the prosecution was commenced and carried on with- 
out probable cause in an action for malicious prosecution. 
# * #* He who would recover back money which has 
been collected by the final process of a court of competent 
jurisdiction should distinctly aver every material fact 
upon which his right to recover depends.” 

The petition in this case wholly fails to allege that the 
defendant, Anderson, lad reasonable cause to believe that 
the bankrupt by suffering the attachment proceedings, and 
judgment complained of, intended thereby to give him a 
preference. 

It is contended that the court erred in refusing the plain- 
tiff leave to amend his petition, as above stated. The 
amendment offered would not have cured the defect in the 
petition, for the reason that it does not contain the allega- 
tion above indicated. It was not enough that the defendant. 
Anderson, should have instituted the attachment proceed- 
ings for the purpose of obtaining preference over the other 
creditors of the bankrupt, but he must have had reason to 
believe that the bankrupt, by suffering such attachment 
proceedings and judgment, intended thereby to give him 
a preference, 
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Again, the plaintiff was not entitled to recover under the 
facts set forth in the stipulation. In order to constitute a 
preference the debtor must do some act to facilitate the 
proceedings ; submissive inactivity is not enough. In Wil- 
son v. City Bank, 17 Wall. (U. 8.) 473, 488, the court said: 

“Something more than passive nonresistance of an in- 
solvent debtor to regular judicial proceedings, in which a 
judgment and levy on his property are obtuined, when the 
debt is due and he is without just defense to the action, is 
necessary, to show a preference of a creditor, or a purpose 
to defeat or delay the operation of the bankrupt act.” 

In Brown v. Jefferson County Nat. Bank, 9 Fed. 258, 
Blatchford, J., observed: 

“The mere existence of a desire on the part of a debtor, 
however strong such desire, that a particular creditor may 
succeed by suit, judgment, execution, and levy in obtaining 
a preference over other creditors, so that such preference 
may be maintained, even as against proceedings in bank- 
ruptcy which may be subsequently commenced, is not suffi- 
cient to establish that the debtor procured or suffered his 
property to be taken on legal process, with intent to prefer 
such creditor, if the proceedings of the creditor were the 
usual proceedings in a suit, unaided by any act of the 
debtor, either by facilitating the proceedings as to time or 
method, or by obstructing other creditors who otherwise 
would obtain priority.” 

It is certainly competent for a creditor to institute an 
attachment suit against a bankrupt, obtain judgment by 
default, and sell the attached property; and unless the 
bankrupt does some act by which he has participated in 
some way in the act of the creditor the preference otherwise 
acquired is a valid preference as against other creditors. 

There is nothing in the record to show, or which tends 
to show, that the defendant did anything other than to 
proceed in a diligent, orderly and legal way to obtain the 
payment of the debt due to him from the bankrupt by and 
through proper legal process. It appears that the proceed- 
ings were wholly terminated, and the property or its pro- 
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ceeds were turned over to the defendant under the executed 
process of the court, before the petition in bankruptcy was 
filed, and it is not made to appear that the defendant had 
reasonable grounds to believe, or did believe, that the bank- 
rupt had performed any act by way of suffering the judg. 
ment to be taken against him in the attachment proceed- 
ines for the purpose of assisting the defendant in obtain- 
ing an unlawful preference over the other creditors. 
Whether a creditor has reasonable cause to believe that 
his debtor is insolvent, and has done some act by which 
he has participated in some way in the act of the creditor 
by which a preference against other creditors has been ob- 
tained within the purview of section 60 of the bankruptcy 
act, is a question of fact. And, in order to authorize a re- 
covery in this case, it was necessary for the plaintiff to 
aver this fact and introduce, at least, some proof in support 
of his allegation. The mere fact that the debtor had ah- 
sconded, and was absent from the state when the attach- 
ment proceedings were instituted and carried forward to 
completion, is not sufficient to establish the fact that the 
plaintiff believed, and had reasonable cause to believe, that 
the bankrupt thereby intended to give him a preference. 
The object of the amendment to the petition tendered by the 
plaintiff, it is stated, was to enable him to recover a part 
of the property or its proceeds, together with the money 
obtained on the garnishment proceedings in Colorado, 
under section 60 of the bankruptcy act. The transaction by 
which defendant obtained the money from Smith in 
Colorado, and applied it on the insolvent’s debt, with his 
consent, as set forth in the stipulation, amounted to a pay- 
ment, and, before it could be recovered back by the plain- 
tiff, it was necessary to allege and prove that, when defend- 
ant received it, he had reasonable ground to believe that the 
bankrupt intended to create a preference in his favor 
thereby. As above stated, the amen:iment tendered was not 
sufficient to authorize a recovery even under that section, 
and the court in refusing to allow the amendment was not 
guilty of an abuse of discretion. 
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We find no error in the record, and we therefore recom- 
mend that the judgment of the district court be affirmed. 


GLANVILLE and ALBERT, CC., concur. . 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM M. CAMPION V. NELLIE M. LATTIMER. 
FILED NovEMBER 5, 1903. No. 18,257. 


_ 


. Bastardy: CompLiainT: Surricienoy. In a bastardy proceeding, a 
complaint, in which it is stated that the complainant is an un- 
married woman, residing in the county where the complaint 
was filed, and that, on a certain day immediately preceding its 
filing, she was delivered of a bastard child, and that the accused 
is its father, is sufficient to sustain a verdict of guilty and a 
judgment thereon, when assailed for the first time in the ap- 
pellate court. 


bt 


. Witness: Leapine Questions: Discretion. The matter of allowing 
interrogatories of a leading character to be put to a witness, rests 
in the sound discretion of the trial court, and a clear abuse of 
such discretion must exist to work a reversal. 


3. IMMATERIAL Evipence. The refusal to allow the introduc- ‘ 
tion of evidence to dispute the testimony of a witness upon an 
immaterial matter is not reversible error. 

4. Evidence of Alibi: ResurraL. Where evidence is introduced by 


an accused for the purpose of establishing an alibi, testimony 
which tends to dispute such evidence may be properly received in 
rebuttal. 


. Judgment: Verpicr: Evinence. Where the record contains com- 
petent evidence from which the jury may have reasonably ar- 
rived at their verdict, the judgment of the trial court will not 
be reversed for want of evidence to sustain it. 


ot 


n 


. New Trial. Where the alleged newly discovered evidence is merely 
cumulative, and it appears that the witnesses named in the af- 
fidavits were all upon the witness stand and testified during the 
trial, and no excuse is shown for their not disclosing all of the 
facts known to them at that time, a motion for a new trial, 
based on that ground, should be overruled. 


Error to the district court for Seward county: BENJA- 
MIN F. Goon, JUDGE. Affirmed. 
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J.J. Thomas, M. D. Carey and C. #. Holland, contra. 


BARNES, C. 


This was a bastardy proceeding commenced before a 
justice of the peace in Seward county, in which Nellie M. 
Lattimer charged William M. Campion with being the 
father of her bastard child. The accused was bound over 
to the district court for said county, where, on a trial, he 
was found guilty by a jury, and judgment was entered on 
the verdict, ordering him to pay the sum of $1,000 for the 
‘support of the child, in payments as follows: $200 on 
January 1, 1903, and $100 on the 1st day of January, each 
year following, until the judgment was fully paid. From 
said judgment the accused prosecuted error. 

We will consider the alleged errors in the order in which 
they are presented by counsel. It is first contended, with 
considerable energy, that the complaint on which the ac- 
cused was tried was insufficient, in form and substance, to 
sustain the verdict and judgment. It is as follows: 


SEWARD COUNTY. 


“This 16th day of July, 1901, Nellie M. Lattimer per- 
sonally appeared before me, J. W. McCaulley, a justice of 
the peace in M. Township in Seward county, and being by 
me first duly sworn, on oath, says that she is an unmarried 
woman, resident of Seward county in the state of Ne- 
braska; that on the 29th day of June, 1901, she was de- 
livered of a bastard child, and that William M. Campion 
is the father of said child. 

“(Signed ) NELLIE M. LATTIMER.” 


“STATE OF NEBRASKA, ; 


It will be observed that this complaint is substantially in 
the language of the statute (Compiled Statutes, ch. 37, 
sec. 1), which is as follows: 

“That on complaint made to any justice of the peace in 
this state by any unmarried woman resident therein, who 
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shall, thereafter, be delivered of a bastard child * * #* 
accusing on oath, or affirmation, any person of being the 
father of said child, the justice shall take such accusation 
in writing and thereupon issue his warrant,” etc. 

It is the settled law of this state that, even in criminal 
prosecutions, an information is sufficient if in the language 
of the statute. Leisenberg v. State, 60 Neb. 628. It follows 
that in a. civil proceeding, such as this is, nothing more 
could be required. The language used in the complaint 
should be construed according to its ordinary meaning, and 
the words should be given their usual definition. All that 
the statute requires is, that the complainant be an unmar- 
ried woman; that she be delivered of a bastard child; and 
that she state who the father of the child is. These require- 
ments are fully met by the above complaint. 

It is urged that it does not state that the complainant 
was unmarried when the child was begotten and born, and 
therefore is insufficient; and this contention is based on 
the opinion in Parker v. Nothomb, 65 Neb. 315. An exam- 
ination of that case discloses that the question involved 
therein was one which had never been adjudicated, to wit: 
Whether a woman who was married after the birth of a 
bastard child could maintain an action under our statutes. 
And it was held that the words “unmarried woman” re- 
lated to the condition of the mother at the time of the con- 
ception and birth of the child; that the fact that, after its 
birth, she had married a person other than the putative 
father did not prevent a prosecution under the statute. In 
the case at bar, no such state of facts exists. The complaint 
shows that the prosecutrix, at the time it was filed, was 
unmarried, and the positive statement is that less than one 
month before that time she was delivered of a bastard 
child, and that the accused was its father. This was a 
sufficient allegation of the fact that, at the time of the con- 
ception and birth of the child, the prosecutrix was an un- 
married woman. The word “bastard” in our language, 
both in its legal signification and in its literary use, has a 
well defined meaning. Webster defines it as follows: “A 
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natural child; a child begotten and born out of wedlock.” 
Now, in order that the child be begotten and born out of 
wedlock, it follows that the mother is an unmarried woman. 
In law the word is defined as follows: 

“A child whose parents were not married to eaeh other 
at the time of its birth.’ So it would seem that the objec- 
tion is without force. But this matter has been before the 
court of last resort in some of our sister states. In the case 
of Thomas v, State, 37 Fla. 378, the court had under con- 
sideration a complaint based on a statute very similar to 
ours. The allegations of the complaint were as follows: 

The complainant “deposes and says that she is a single 
woman, and is now pregnant with child * * * | which 
said child when born will in law be deemed and held to be a 
bastard.” 

This complaint was assailed because it did not allege 
that the complainant was single at the time of conception, 
but the court held it good. In the opinion we find the fol- 
lowing: The averment, “which said child when born will 
in law be deemed and held to be a bastard,” taken in con- 
nection with the other averments, can not be considered as 
a mere conclusion of law. In Robb v. Hewitt, 39 Neb. 217, 
we find the following: 

“The complaint in a bastard proceeding, where it charges 
the date of the birth of the child, need not set out the time 
or place when or where it was begotten.” 

Judge IRVINE, in his opinion in that case, says: 

“The complaint is in a form which has in its support at 
least the sanction of custom, but its sufficiency has never 
been directly determined by this court. Were it not for 
the provisions of section 1, chapter 37, Compiled Statutes 
(Annotated Statutes, 6250) requiring in such cases an 
examination under oath of the prosecutrix, before the jus- 
tice of the peace to whom the complaint is made, there 
would be some force in the argument that the defendant 
should be informed by the complaint of the time and place 
of the alleged intercourse. But the section cited provides 
for such an examination, permits the accused to cross- 


Vou. 70] SEPTEMBER TERM, 1903. 249 
Campion v. Lattimer. 


examine, and requires that the examination shall be re- 
duced to writing, and certified to the trial court, where it 
‘shall be given in evidence.’ These provisions furnish the 
‘accused with all requisite information.” 

In the case at bar, the prosecutrix was examined before 
the magistrate, and her evidence was reduced to writing; 
the accused was present in person and was permitted to 
cross-examine her to any extent desired. If it were true, or 
if there were anything in the contention that she was not 
an unmarried woman at the time the child was begotten 
and born, it could have been brought out upon such exam- 
ination; and the defendant, if that fact appeared, would 
have been immediately discharged from custody. In 
Parker v. Nothomb, 65 Neb. 315, the court said: 

“In this connection, counsel for the defendant say that 
it has been the universal practice in this state to allege in 
the complaint that the prosecutrix is unmarried when she 
makes the same, and to insert no averment with reference 
to her status at the time of coition and the birth of the 
child; that this is a practical construction of the statute 
which should have its due weight in the determination of 
the question. A sufficient answer to this is, we think, that, 
without exception, until the present case arose, the mother 
was unmarricd when the prosecution was begun, and the 
general allegation in a complaint that the complainant was 
an unmarried woman includes the essential averment as to 
her status at the time her illegitimate child was begotten 
and born.” 

We therefore hold that the complaint in this case was 
sufficient, especially so where it was not assailed during the 
trial, and its insufficiency, as in the case at bar, is urged 
for the first time in this court. 

It is next contended that the court was guilty of an 
abuse of discretion in permitting leading questions to be 
propounded to the prosecutrix on direct examination. It 
appears from the record, quite clearly, that the prosecutrix 
was very dull of apprehension ; that she did not understand 
the meaning of the words “sexual intercourse,” or “cohabi- 
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tation,” and that it took considerable effort to make her 
understand the meaning of the questions put to her. There- 
fore, much latitude was necessarily given counsel in fram- 
ing his questions. The matter of allowing interrogatories 
of a leading character to be put to a witness rests in the 
sound discretion of the court, and a clear abuse of such 
discretion must exist to work a reversal. Welsh v. State, 
60 Neb. 101. After carefully examining the record, we 
can not say that there was such an abuse of discretion by 
the trial court, in this case, as to call for a reversal of the 
judgment. 

A complaint is made that the trial court refused to per- 
mit defendant to introduce testimony to show that the com- 
plainant was 27 years old instead of 25, as testified by her. 
This evidence was wholly immaterial, and its rejection 
could not possibly work any injury to the defendant. 

It is further objected that the court erred in receiving 
the evidence of one John Lattimer, for the purpose of show- 
ing the whereabouts of the defendant on a certain night 
during the latter part of September, 1900, and at a time 
within the period of gestation. There was no error in re- 
ceiving this testimony. The defendant had attempted, by 
his defense, to establish an alibi, and this testimony was 
very competent to meet his proof. Again, the evidence was 
merely cumulative, and its reception would not be revers- 
ible error. : 

It is next contended that the evidence does not support 
the verdict. After a careful reading of the testimony, we 
are not prepared to say that the verdict is wholly unsup- 
ported by the evidence. It is true the evidence is conflict- 

‘ing, but that is to be expected, especially in cases of this 
kind. There is, however, competent testimony contained in 
the record from which the jury could reasonably have ar- 
rived at their verdict, and that, too, without disregarding 
any of the instructions of the court. It was the special 
province of the jury to reconcile the conflicting parts of the 
evidence, and determine the question of fact from the evi- 
dence and all of the circumstances surrounding the case, 
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and we are unable to say that there is such a total lack of 
evidence to sustain the verdict as will warrant us in grant- 
ing a new trial. 

Lastly, it is contended that the court erred in overruling 
the supplemental motion for a new trial. This motion was 
supported by affidavits on the one hand, and opposed by 
affidavits on the other. An examination of the affidavits 
tendered by. the accused, discloses that the alleged newly 
discovered evidence is merely cumulative; that the wit- 
nesses were on the stand and testified at the trial, and no 
reason is given why they did not disclose all of the facts 
within their knowledge at that time. It was attempted by 
these affidavits to discredit the testimony of the prosecu- 
trix, and yet the statements contained in them could be 
substantially true, and her testimony would not be ma- 
terially shaken thereby. The court determined the dis- 
puted facts, and we are not justified in disturbing his find- 
ings. It follows that the showing made was insufficient to 
require the trial court to grant a new trial. 

A careful examination of the record discloses no revers- 
ible error, and we therefore recommend that the judgment 
of the district court be affirmed. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WESTERN UNION TELEGRAPH COMPANY V. NYE & SCHNEIDER 
COMPANY. 


Freep November 5, 1903. No. 12,790. 


Telegraph Company: Necticence: Damaces. Where the negligent 
delay of a telegraph company, in the delivery of a message de- 
livered to it for transmission by the plaintiff, results in the loss 
to the plaintiff of a sale of a quantity of corn at a price above 
the market value of the corn at the time and place it would 
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have been delivered had such sale been made, the measure of 
damages is the difference in value between the price the plain- 
tiff would have received for the corn, had the sale been made, 
and the market value of the corn at such time and place of 
delivery, unaffected by the price at which the plaintiff may have 
disposed of the corn after that time. 


Error to the district court for Dodge county: JAMES 
A. GRIMISON, JUDGE. Affirmed. 


W. W. Morsman and Edgar M. Morsman,-Jr., for plain- 
tiff in error. 


W. J. Courtright and 8. 8. Sidner, contra. 


ALBERT, C. 


This action was brought by Nye & Schneider Company 
against the Western Union Telegraph Company to recover 
damages sustained by the former, by reason of the negligent 
delay of the latter in transmitting a telegram. 

It sufficiently appears, from the pleadings and the evi- 
dence, that the plaintiff, whose home office is at Fremont, 
had a branch office at Morehead, Iowa, where it was en- 
gaged in the grain business. On the 13th day of June, 
1901, plaintifi’s agent, in charge of the business at the 
latter place, had a cash offer of 35 cents a bushel for 5,000 
bushels of corn, which the plaintiff had on hand at that 
point, which was to stand open for acceptance until 7:36 
P. M. of that day. The agent communicated the offer to 
the plaintiff at its home office. On receipt of such com- 
munication, the plaintiff, on the same day, delivered a 
message to the defendant for transmission to the agent of 
the former at Morehead, Iowa, directing.him to accept the 
offer. Had the defendant used due diligence in the trans- 
mission of the message, it would have reached the agent 
in time to enable him to take advantage of the offer and 
close the sale before the time for which the offer was to 
hold good expired. But, by reason of the negligent delay 

_in the transmission, it did not reach him until after 7:30 
of that day; in consequence whereof, the plaintiff failed to 
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make the sale. Had the offer been accepted within the time 
fixed, the party making the offer would have paid the price 
in cash, and the corn would have been delivered to him at 
Morehead. The market value of the corn on that day, and 
for some time thereafter, was 32 cents a bushel. 

Afterwards, the price advanced, so that between the 
24th day of June and the 5th day of November following, 
the plaintiff disposed of the corn, at retail, at a higher price 
than that specified in the offer hereinbefore mentioned. 

A trial to the court, without a jury, resulted in a finding 
for the plaintiff, the court adopting as the measure of dam- 
ages, the difference between the price offered for the corn 
on the 13th day of June, 1901, and its market value at 
Morehead on that day, and gave judgment accordingly. 
The defendant brings error. 

The defendant contends that the measure of damages 
adopted by the trial court is erroneous as applied to the 
- facts in this case, because the plaintiff, having eventually 
sold the corn at a higher price than that accepted by the 
message in question, suffered no loss, and therefore sus- 
tained no actual damages by reason of the delay in the 
delivery of the message. At first sight, this contention ap- 
pears reasonable, but we do not believe it will bear an- 
_alysis. The action is one for breach of contract, and the 
breach relied upon is the failure of the defendant to trans- 
mit and deliver the message within what, under all the 
circumstances, would have been a reasonable time. In 
such cases, the general rule is that, so far as it can be done 
by money, the injured party is to be placed in the same 
situation in which a performance of the contract would 
have placed him. But it would be impossible to follow the 
labyrinth of remote results and consequences of a breach 
of contract, and determine either the ultimate situation of 
the party as affected thereby or what such situation would 
have been had the contract been performed. The law 
therefore takes into account only proximate results, and 
disregards such as are remote or are the product of inter- 
vening or independent causes. Hence the situation of the 
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injured party, which forms the basis of the comparison, 
must be his situation when the breach of contract occurred, 
and before remote or independent causes had intervened 
to change it. His situation after that time can never be 
material as an ultimate fact in the case because, after the 
intervention of such causes, it can never be known with 
any reasonable degree of certainty to what extent it is due 
to causes only remotely connected with the breach of con- 
tract or wholly independent of it. 

In the present case, although it is questioned by the de- 
fendant, we think the evidence is ample to sustain a find- 
ing that the delivery of the corn, and the payment of the 
price, would have followed immediately upon the delivery 
of the message, had it been delivered in due time. Hence, 
upon the failure to deliver the message, the plaintiff had 
5,000 bushels of corn which, instead of being worth $1,750 
as it would have been, had the message been duly delivered, 
was worth only $1,600. In other words, the plaintift’s 
sitnation, upon the defendant’s failure to deliver the mes- 
sage and before any remote or independent causes had 
intervened to change it, was such that it would have re- 
guired $150 to make it what it would have been, had the 
message been delivered. The subsequent rise in the market 
and sale of the corn on such market are no more proximate 
results of the breach of contract or the contractual rela- 
tions of the parties, than a subsequent decline in the mar- 
ket and sale of the corn at a loss would have been. The 
same principle that would have relieved the defendant from 
increased liability, had the market declined, excludes it 
from participation in the profits resulting from its ad- 
vance. In neither case would it be possible to determine 
to what extent the result was due to the intervention of 
remote or independent causes. 

Besides, as a matter of pure justice between the parties, 
we are satisfied that the rule adopted by the trial court is 
right. Had the plaintiff, immediately upon the failure to 
deliver the message, sold the corn at the then market price, 
the measure of damages, in the absence of special circum- 
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stances, would have undoubtedly been the difference be- 
tween such price and what the plaintiff would have re- 
ceived for it, had the message been delivered in due time. 
Every hour it held the corn, after its cause of action arosc, 
was at its own risk, because it will not be claimed that the 
damages recoverable would have been increased by the loss 
or destruction of the corn or its decline in price, after that 
time. Those are risks incident to the business of the mer- 
chant, and which he takes into account in estimating his 
profits and deciding upon a cause of action. Holding the 
corn for a better market, also involved interest on the 
capital invested, storage, the negotiations of another sale 
and other outlays, to say nothing of the foresight and en- 
ergy necessary to conduct the venture to a successful issue. 
Ts there any gcod reason why the defendant, who risked 
nothing, invested nothing and did nothing in the venture, 
should be permitted to share in the profits? We think not. 
We are aware that a different conclusion was reached in 
Houston, etc., Telegraph Co. v. Davidson, Hardeman & Co., 
15 Tex. Civ. App. 334, cited by defendant, but it is not sup- 
ported by any line of reasoning, nor is it entirely clear that 
the point was necessarily involved in the case. But how- 
ever that may be, it does not commend itself to us asa 
sound rule of law, and we must therefore decline to follow 
it. The defendant also cites Michkelwait € Young v. West- 
ern Union Telegraph Co.,18 la. 177. In that case, a buyer 
delivered a mess: ve to the defendant, a telegraph company, 
for transmission to the plaintiff, which contained an offer 
to pay 2044 cents a bushel for corn. Through a mistake 


of the defendant, the message, when delivered to the plain- 


tiff, read 211% cents a bushel. On receipt of the message, 
the plaintiff went into the market and filled the order, pay- 
ing 21 cents a bushed for a part of the corn and 20 cents 
for the remainder. The purchaser refused to pay more 
than 201% cents a bushel for the corn, and it was delivered 
to him at that price. In passing on the case, Waterman, 
J., said: 

“Plaintiffs claim a loss of profits. If this were a case 


’ 


256 NEBRASKA REPORTS. [VoL. 70 


Western Union Telegraph Co. v. Nye & Schneider Co. 


where loss of profits might be considered, still we think — 
they could not recover. The mistake in the message caused 
them no loss of profits; for, if it had been correctly trans- 
mitted, they would have been in the same situation they 
now are. They obtained from Russell the exact price 
fixed in his ncssage and as it should have been sent. There 
is no showing that the work of procuring the corn was 
worth more than the margin of profit received.” 

We think that case is clearly distinguishable from the 
one at bar, and is not in point. Im that case, there was 
nothing to show that the plaintiff would have been in any 
better position had the message been correctly transmitted ; 
it does not appear that they paid any more for the corn to 
fill the order by reason of the mistake, nor that, by reason 
of the mistake, they did anything they would not have 
done had it not occurred. 

Hibbard v. Western Union Telegraph Co., 33 Wis. 558, 
is another. case cited by the defendant. The reasoning in 
that case seems to us to tell against the defendant and to 
support the conclusion heretofore reached by us in the 
present case, The same may be said of Western Union Tele- 
graph Co. v. Hall, 124 U. S. 444, and Squire v. Western 
Cnion Telcgraph Co., 98 Mass. 232. 

But the defendant further contends that the plaintiff 
did not learn of the failure of the sale, by reason of the 
nondelivery of the message, until some three days or more 
thereafter, and that, under such circumstances, it was 

“necessary for the plaintiff to show the value of the corn 
at the time it learned that the sale had thus failed. In 
support of this contention the Texas case above referred 
to is again cited. We do not deem it necessary, in this 
case, to determine whether the rule hereinbefore approved 
would be affected by such circumstances, because, were we 
to adopt the modification suggested, the result in this case 
would be precisely the same. The plaintiff is a corpora- 
tion, and acts only through its agents. Its agent at More- 
head, through whom the negotiations for the proposed sale 
were conducted, the moment the message was not delivered 
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within the required time, knew that the sale had failed. 
What he knew, the plaintiff knew. Hence, the failure of 
the sale and knowledge on the part ofsthe plaintiff that it 
had failed were contemporaneous, and the market price 
of the corn when the sale failed and when the plaintiff 
learned that it had failed would be the same. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Durris, C., concurring. 


I fully concur in the opinion of Judge ALBERT heretofore 
filed in this case. The facts are sufficiently set forth in 
his opinion. It is earnestly insisted by the plaintiff in 
error that because the Nye & Schneider Company finally 
succeeded in disposing of its corn at an advance over the 
offer made by the proposed purchaser it was not damaged 
by the failure of the defendant in error to transmit and 
deliver the message accepting the offer. On the contrary 
it is said that the Nye & Schneider Company profited by 
the neglect of the plaintiff in error and was benefited 
thereby. It has also been suggested that, before defendant 
in error could recover, it should have disposed of the corn 
on the market at the best price which could be obtained and 
that, until such sale was made, no cause of action accrued 
to it. 

I am not disposed to accept these views. Had the mes- 
sage accepting the offer been promptly delivered, a sale of 
the corn at a price one and one-half cents above the market 
value would have been consummated on the evening of 
June 13, 1901. <A failure to deliver the message pre- 
vented the sale, and the consequence was that the defend- 
ant in error had on hand 5,000 bushels of corn, which 


would otherwise have been disposed of at a profit of $75 
20 
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above the market price at that date. It is clear, therefore, 
that on the evening of July 13 it had been damaged to the 
extent of $75. A right of action accrued to it immediately 
for this amount. We know of no principle which would 
deprive it of this right of action, or which would give the 
plaintiff in error the benefit of a rise in the corn market, 
or allow such advance to be shown in mitigation of dam- 
ages. The rule is aptly stated in 1 Sutherland, Damages 
(3d ed.), sec. 158, where it is said: 

“There can be no abatement of damages on the principle 
of partial compensation received for the injury where it 
comes from a collateral source, wholly independent of the 
defendant, and is as to him res inter alios acta.” 

There appears to be a dearth of authorities on the exact 
question involved but, in my opinion, the same principle 
and the same measure of damage should be applied that 
obtains in the case of a purchaser of personal property who 
refuses to accept the goods purchased, at the time fixed 
for the delivery. In such case, the authorities all agree 
that a right of action for damages arises in favor of the 
vendor for the injury or loss he has sustained by reason of 
the breach of the contract, and this is ordinarily or gen- 
erally the difference between the market value of the prop- 
erty at the time and place of delivery, and the price fixed 
by the contract. Funke v. Allen, 54 Neb. 407; Lincoln Shoe 
Mfg. Co. v. Sheldon, 44 Neb. 279. 

It is true that the vendor, on refusal of the vendee to 
accept, has a right, if he so elects, to resell the goods, but 
this seems to be a method only of ascertaining their market 
value and the extent of the damages. Sutherland, in his 
work (sec. 647), has given the rule established by the de- 
cided cases, as follows: 

“An executory agreement which requires a subsequent 
acceptance of the property by the buyer, to consummate 
the sale does not become a complete bargain and sale so as 
to vest the title in him, if he refuses to accept it. In such 
case the vendor is entitled to recover damages only to the 
extent of his actual injury from the failure of the vendee 
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to fulfill his contract, which is ordinarily the difference 
between the contract price and the market value, at the 
time and place of the breach, with interest. * * * This 
may be ascertained and fixed by a resale within a reason- 
able time, and after notice to the vendee of the vendor’s 
intention to resell, taking all proper measures to secure as 
fair and favorable a sale as possible. * * * The resale 
is made on the theory (which is a mere legal fiction) that 
the property is that of the vendee retained by the vendor 
as a means of realizing the contract price; he acts as the 
agent of the vendee, and deducts from the proceeds all the 
expenses incurred. * * * After notice of the vendor’s 
intention to resell, no notice of the time and place of the 
resale is required to be given, but it must be made accord- 
ing to the usage of trade. * * * If the net proceeds of 
the sale are less than the.contract price, he may recover 
the deficiency in an action on the contract.” 

Benjamin, Sales (4th ed.), sec. 758, says: 

“When the vendor has not transferred to the buyer the 
property in the goods which are the subject of the con- 
tract * * * as where the agreement is for the sale of 
goods not specific, or of specific goods which are not in a 
deliverable state, or which are to be weighed or measured 
before delivery—the breach by the buyer of his promise to 
accept and pay can only affect the vendor by way of dam- 
‘ages. The goods are still his. He may resell or not, at his 
pleasure. But his only action against the buyer is for dam- 
_ages for non-acceptance; he can in general only recover the 
damage that he has sustained, not the full price of the 
goods. The law, with the reason for it, was thus stated by 
Tindal, C. J., in delivering the opinion of the exchequer 
chamber in Barrow v. Arnaud, 8 A. & E., n. s. (Eng.) 
*595: ‘Where a contract to deliver goods at a certain 
price is broken, the proper measure of damages in general 
is the difference between the contract price and the market 
price of such goods at the time when the contract is 
broken, because the purchaser, having the money in his 
hands, may go into the market and buy. So, if a contract 
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to accept and pay for goods is broken, the same rule may 
be properly applied; for the seller may take his goods into 
the market and obtain the current price for them.’ ” 

It is conceded that, by keeping the corn, defendant in 
error kept it at its own risk. In other words, had the 
price of corn gone down in the market, the Nye & Schnei- 
der Company would have had to bear the loss, whatever 
it might be, and could recover from the plaintiff in error 
only the difference between the price offered and the 
fair market value of the corn, giving it a reasonable time 
within which to dispose of the same. The corn being 
kept at defendant’s own risk entitles it, certainly, to any 
advance in the price while so held. The plaintiff in 
error can uot claim the benefit arising solely from a risk 
assumed by defendant in error and for which plaintiff in 
error could in no wise, and under no circumstances, be 
made liable. This principle is fairly established in Bridg- 
ford v. Crocker, 60 N. Y. 627, where it is said: 

“Upon the failure of a vendee to perform an executory 
contract for the purchase of chattels, the vendor may elect 
to tender the property and sue for the contract price, or 
to retain the property as his own, and recover, as his 
damages for the breach, the difference between the mar- 
ket value at the time the vendee was to receive delivery, 
and the contract price. If he elect the latter, and the 
property subsequently rises in value in the market, the 
vendee can not avail himself thereof, but the vendor is 
entitled to the benefit.” 

A sale of the corn at an advance over the market price 
was lost through the negligence of the plaintiff in error. 
Had the defendant in error, on learning of this neglect, 
offered the corn on the market and sold it for the market 
price, no one disputes the liability of plaintiff in error 
for the difference between the price so obtained and the 
offer made by the proposed purchaser; but, because the 
defendant in error exercised its right to hold the corn at 
its own risk, the telegraph company claims the benefit of 
the advance in value which finally obtained; in other 


VoL. 70] SEPTEMBER TERM, 1903. 261 


Larson v. Union P. R. Co. 


words, it seeks to take advantage of a venture in which it 
took no part and of which it assumed no risk; the benefit: 
of a hazard from which it could not be injured. The risk 
was that of the defendant in error and the advantage 
arising therefrom belongs to it alone. 


LAWRENCE LARSON, ADMINISTRATOR OF THE ESTATA OF 
CHRISTINE ANDERSON, DECEASED, V. UNION PaciFic 
RAILROAD COMPANY. 


Firep NovemsBer 5, 1903. No, 13,077. 


1. Appointment of Administrator: PrtTiTion: Junispiction. In a 
petition to the county court for administration on the estate of 
a deceased person, the only averments essential to the jurisdic- 
tion of the court are, that such person died intestate, and was 
at the time of his death a resident or inhabitant of the county 
where the petition is filed; or, in case he was at the time of his 
death a nonresident of the state, that he left an estate in such 
county to be administered. 


: Co~“aTexaL Atrack. Section 178, chapter 23, Compiled 
Statutes, provides the order in which persons shall be entitled 
to administer on the estate of an intestate. Held, That such 
provisions do not go to the jurisdiction of the county court in 
such matters but to the manner of its exercise, and that an 
appointment made contrary to such provisions is not open to 
collateral attack. 


Error to the district court for Dawson county: Homur 
M. SULLIVAN, JUDGE. Ieversed. 


T. L. Warrington, W. A. Stewart and Hector M. Sin- 
clair, for plaintiff in error. 


Edson Rich, EB. A. Cook and J. M. Ellingsworth, contra. 


ALBERT, C. . 


The plaintiff, as administrator of the estate of Chris- 
tine Anderson, deceased, brought this action against the 
defendant to recover damages alleged to have been sus- 
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tained by the next of kin of the deceased, by reason of her- 
death, which, it is claimed, was caused by the negligence 
of the defendant. On.the trial, the plaintiff offered in 
evidence the record of the county court of Dawson county, 
showing his appointment as administrator. The evidence 
was objected to and excluded, on the ground that the pet:- 
tion for the appointment’ of an administrator fails to 
state facts sufficient to give the county court jurisdiction, 
and shows on its face that the petitioner was not a proper 
party to apply for administration. For want of evidence, 
showing the plaintiff’s appointment as administrator of 
the estate of the deceased, the court directed a verdict for 
the defendant and the plaintiff brings error. 

The petition for letters of administration was filed on 
the 27th day of April, 1899, and is as follows: 

“Your petitioner, Mary Westlund, a sister of the sul 
Christine Anderson, late of said county, deceased, re- 
spectfully states that the said Christine Anderson departed 
this life on the 18th day of April, A. D. 1899; that she 
was, immediately preceding her death (and at the time 
of), a resident and inhabitant of said county, and was 
possessed of personal property in said county of about 
the value of $600. 

“Your petitioner further shows that no will and testa- 
ment of the said deceased has been discovered, nor is 
your petitioner aware of the existence of any such instru- 
ment, and your petitioner believes that the said Christine 
Anderson died intestate. 

“Your petitioner further shows that the deceased was a 
widow and that she left surviving her children as follows: 
Esther Anderson, aged thirteen years, Ezekiel Anderson, 
aged seven years, and Nathan Anderson, aged five years. 
That your petitioner is the next of kin and the only rela- 
tive of the deceased within the state of Nebraska. 

“Wherefore, petitioner prays that letters of administra- 
tion may be granted to Lawrence Larson, of Gothenburg, 
in said county, upon the goods, chattels, rights and credits 
of the said Christine Anderson, deceased.” 
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The contention of the defendant is that the petition 
shows on its face that the petitioner is not the next of 
kin, and as it was filed less than 30 days from the death 
of the intestate, the petitioner was not a proper party to 
apply for administration under the provisions of section 
178, chapter 23, Compiled Statutes (Annotated Statutes, 
5043), and, for that reason, the county court acquired no 
jurisdiction to make the appointment. The section re- 
ferred to is as follows: 

“Administration of the estate of a person dying in- 
testate shall be granted to some one or more of the persons 
hereinafter mentioned, and they shall be respectively en- 
titled to the same in the following order: First—The 
widow, or next of kin, or both, as the judge of probate 
may think proper, or such person as the widow or next of 
kin may request to have appointed, if suitable or compe- 
tent to discharge the trust. Second—If the widow or next - 
of kin, or the person selected by them, shall be unsuitable 
or incompetent, or if the widow or next of kin shall neg- 
fect, for thirty days after the death of the intestate, to 
apply for administration, or to request that administra- 
’ tion be granted to some other person, the same may be 
granted to one or more of the principal creditors, if any 
such are competent or willing to take it. Third—If there 
be no such creditor competent and willing to take admin- 
istration, the same may be committed to such other per- 
son or persons as the judge of probate may think proper.” 

The petition for administration is somewhat contra- 
dictory. It alleges that the petition is a sister of the 
intestate and the next of kin; it also alleges that the in-- 
testate left three minor children. If she left three minor 
children, the petitioner is not the next of kin, and the 
allegation that she is the next of kin is an erroneous con- 
clusion. The petition, therefore, must be. held to show on 
its face that the application for administration was made 
by one who was not the next of kin. It is not alleged in 
the petition that the petitioner is a creditor of the estate, 
nor that the next of kin or the creditors have renounced 
their right to administer. 
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We have, then, a case where the record affirmatively 
shows that administration was granted on an application 
made within 30 days of the death of the intestate, by one 
not the next of kin, and which fails to show that the peti- 
‘ tioner was a creditor of the estate, or that the next of kin 
or the creditors had renounced their right to administer. 
The question presented, then, and the only question in 
this case, is, whether the appointment of an administrator 
based upon an application of that character and made 
under such circumstances, should be held void when as- 
sailed in a collateral proceeding? 

The question, we think, should be answered in the nega- 
tive. Section 177, of the chapter referred to, provides, 
that when any person shall die intestate, being an inhabit- 
ant of this state, letters of administration shall be granted 
by the probate court of the county of which he was an in- 
habitant or resident at the time of his death. If at the 
time of his death he was a nonresident of the state, then 
administration shall be granted by the probate court of 
any county in which he left an estate to be administered. 
Section 195 provides for the giving of notice of the ap- 
plication for letters of administration and for the hear- 
ing thereof; it also provides that when, upon such hearing, 
the grant of such administration shall be refused, for 
any cause, the court of probate may, if all the persons 
interested were duly notified of such hearing, proceed to 
take the allegations and proofs to determine the party en- 
titled to such administration, and to grant administration 
without further notice. Section 178, hereinbefore set out, 
does not give the widow or next of kin the absolute right 
to administer on the estate. Spencer v. Wolfe, 49 Neb. 
8. On the contrary, by the second subdivision, such right 
depends on their competency, and the right of creditors 
to administer on the estate, by the third subdivision, is 
made to depend upon the same fact. Taking those sec- 
tions together, it seems clear to us, that when a peti- 
tion is presented to the county court which shows, as in 
the present case, that the deceased died intestate, and at 
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the time of her death was a resident of the county in which 
the application for letters of administration is made, it 
becomes the duty of the county court to give notice of the 
application, and of the time set for the hearing thereof, 
and to determine, on the hearing, the party to whom ad- 
ministration should be granted. The jurisdictional facts 
are, the intestacy of the deceased, and her residence in the 
county where the application is made. The competency 
of the person making the application, or of the person 
nominated for administrator, goes, not to the authority of 
the court to make an appointment, but to the manner in 
which that authority shall be exercised. This is the view 
taken by the supreme court of Kansas in Taylor v. Hosick, 
18 Kan. 518, and Brubaker v. Jones, 23 Kan. 411. To the 
same effect is Schnell v. City of Chicago, 38 Ill. 382. In 
the latter state, the statute required a delay of 60 days, 
after the refusal of the widow or next of kin to admin- 
ister, before a creditor could apply for letters of adminis- 
tration; if no creditors applied within 15 days after the 
60 days, then the judge of probate could appoint any 
person he might think best qualified to manage the estate. 
The application, in that case, was made by one who was 
not the widow or next of kin of the deceased, nor a credi- 
tor of the estate, and was made 6 days after the death of 
the intestate. The petition failed to show that there was 
no widow, next of kin or creditor entitled to administra- 
tion, or that they had refused to administer. The court 
said: 

“The question arises, must not this court, in this pro- 
ceeding, presume the probate court was satisfied on those 
facts? May not the probate judge have received proof 
thereof before he acted? As there is no law requiring 
him to preserve such proof in the record, must we not 
presume such proof was received and on which the judge 
acted? He had cognizance of the subject, his jurisdic- 
tion over it was complete, and if he erred in carrying it 
out, such error can not be urged in this collateral pro- 
ceeding to upset them all. There is not, probably, in the 
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records of all these probate justices, a case to be found 
wherein the record will show such proof was received 
before letters were granted to a person not entitled to 
them, except in certain contingencies. Those records will 
not show the happening of those contingencies, and the 
result would be, if this objection is sustained, that nearly 
all the sales by administrators so appointed throughout 
the state would be rendered void, to the great loss and 
injury of thousands who have paid in good faith full value 
for the property so sold and purchased. On an appeal or 
writ of error from such proceedings, this court would 
undoubtedly hold them irregular and set them aside.” 

In Pick v. Strong, 26 Minn. 3038, the appointment of an 
administrator was collaterally assailed on the ground 
that they had issued on the application of one who had no 
authority to make such application. In passing on that © 
question the court say: 

“Phe letters of administration were introduced on the 
trial. They were, in this action, conclusive of the regularity 
of the proceedings resulting in their issuance. That they 
were issued to one not entitled to them, or upon the appli- 
cation of one who had no right to make such application, is 
an objection which could be made only on an appeal from 
the order granting them; or, if such application could be 
made, upon an application to the probate court to vacate 
them. They can not be attacked for such reasons in a 
collateral proceeding. Moreland v. Lawrence, 23 Minn. 
84.” 

Lawrence v. Englesby, 24 Vt. 42, and Mowry v. Latham, 
20 R. I. 786, are to the same effect. See also Emery v. 
Hildreth, 2 Gray (Mass.), 228; Hobson v. Ewan, 62 Ill. 
146; Ramp v. McDaniel, 12 Ore. 108, 6 Pac. 456; Garrison 
v. Cov, 95 N. Car. 353; Simmons v. Saul, 1388 U. S. 439; 
MeNitt v. Turner, 838 U. S. 352; Comstock v. Crawford, 
70 U. S. 396; Jones v. Bittinger, 110 Ind. 476; State »v. 
Anderson, 84 Tenn. 321. The appointment of a stranger 
before the widow had renounced her right was held not 
void in Lyle v. Siler, 103 N. Car. 261; and the appoint- 
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ment of an alien was upheld in Berney v. Drexel, 12 Fed. 
393. 

It is insisted, however, that the defect in the present 
case appears on the face of the petition. It clearly ap- 
pears on the face of the record in State v. Anderson, 
supra. But, as before intimated, in our opinion, when a 
petition is presented to the county court, showing the in- 
testacy of the deceased and her residence in the county 
where the petition is presented, it shows all the jurisdic- 
tional facts, and the competency of the party making the 
application or proposed for administrator, for jurisdic- 
tional purposes, is immaterial. But even if the compe- 
tency of the party making the application or proposed for 
administrator were to be held jurisdictional, we do not 
think it can be said that the incompetency appears on the 
face of the petition in this instance. The most that can 
be said of the petition in that respect is, that it does not 
affirmatively show that the next of kin and creditors had 
renounced their right, or that the petitioner was a cred- 
itor of the estate. As to those omissions, we think the 
language of the supreme court of Illinois, in Schnell v. 
City of Chicago, 38 Ill. 382, aptly suggests the doctrine 
that should apply in such cases, and the presumptions 
which should be indulged in favor of the regularity of 
the proceedings of courts of probate. 

We are aware that the conclusion reached by us in this 
case is contrary to that reached in Haug v. Primeau, 98 
Mich. 91, 57 N. W. 25, where precisely the same question 
was involved. In that case the court simply followed its 
own decisions, which seem to us to stand opposed to the 
weight of authority as well as sound principles. To fol- 
low them would unsettle land titles in every county of this 
state without serving, as we can see, the ends of sub- 
stantial justice. 

In our opinion, the judgment of the district court is 
wrong, and we recommend that it be reversed and the 
cause remanded for further proceedings according to law. 


GLANVILLE, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according tu 
law. ‘ 

REVERSED. 


CHARLES M. PARKER, ADMINISTRATOR OF THE ESTATE OF 
WILLIAM H. H. RADER, DECEASED, INTERVENER, ET AL. 
v. KniaguTs TEMPLARS AND Masons Lire INDEMNITY 
COMPANY OF CHICAGO, ILLINOIS. 


Fitep NoveMBER 5, 1903. No. 13,114. 


Pr 


Review: Tuerory of Case. It is a settled rule of this court that it 
will dispose of a case on the theory on which it was presented to 
the trial court. 


no 


. Insurance: Waiver. A permanent waiver of a condition in a policy 
of insurance, would not be inferred from occasional indulgences 
shown a policyholder. 


3. No implication of a waiver of the terms of a con- 
tract can arise from acts which may be construed as a compliance 
with such terms. 

4, Agency. Where the agent of an insurance company undertakes to 


act for and on behalf of the assured, as to such acts, he is to be 
regarded as the agent of the assured and not of the company. 


a 
. 


: Premium PayMENTS. Where an insurance agent, in taking 
the application for insurance, agrees with the assured to make the 
payment falling due on the policy for the assured, for a specified 
time, such agreement is not binding on the company, and in mak- 
ing payments in pursuance thereof, the agent acts on behalf of 
the assured and not for the company. 


-_ 


Insurance Policy: Waiver: Derauttr. A life insurance policy, by 
the terms of which the assured was required to pay a specified 
amount on the first of each month, provided, that if any such 
payment was not received at the Chicago office of the insurer, 
before 12 o’clock, noon, of the day it was due, the risk should 
be suspended, and such suspension should continue until the 
receipt of the payment at the Chicago office within thirty days 
of the date it was due; if not received within that time, or if the 
insured should die during such suspension, the contract of in- 
surance should ipso facto terminate, although the amount of the 
payment had been forwarded during the life of the assured. The 
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insurer arranged with a bank at L., the residence of the assured, 
to receive such payments until the date they became due, and 
notified the assured of the authority of the bank to thus receive 
such payment. Held: 

(1) That such arrangement operated as a waiver of the place 
of payment, and, that payments made to the bank, on or before 
the date they became due, would prevent a suspension of the risk, 
regardless of the date upon which such payments were received 
at the home office. 

(2) That payment to the bank, in order to prevent a suspension, 
was required to be made on or before the date it fell due, and if 
made after that date, the risk would stand suspended until pay- 
ment was received at the home office within thirty days of the 
date it became due, and during the lifetime of the assured; if 
not thus received, the insurance ipso facto terminated. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Willard BE. Stewart, Frank AM. Tyrrell, George A. Adams 
and Samuel B. Jams, for plaintiff in error. 


Walter J. Lamb, Joseph Wurzburg and Thomas Jeffer- 
son Graydon, contra. 


ALBERT, C. 


This is an action on a life insurance policy issued by the 
defendant, a mutual company, on the life of Wm. H. H. 
Rader, in which the plaintiff, who at the time of its issn- 
ance was the wife of the assured, is named as the bene- 
ficiary. By a subsequent marriage, she took the name 
under which she prosecutes this action. The policy was 
issued in March, 1901, and the assured died June 15 of 
the same year. A copy of the policy is attached to the 
petition and the money consideration for its issuance, ap- 
pearing on the face thereof, is $4.12, payable in advance, © 
and a like sum on the first day of each month thereafter 
during the life of the policy. On the back of the policy, 
and as a part of the contract of insurance, is the follow- 
ing condition: 

“5. If any payment is not received at the Chicago office 
of the insurer before twelve o’clock noon, central time, the 
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day it is due, the risk, under this contract, shali be sus- 
pended from that time and such suspension of the risk 
shall continue until the receipt of the payment at itie 
Chicago office of the insurer, during the business hours 
of any day within thirty (80) days after the day the said 
payment becomes due. If the payment in default is not 
received at the Chicago office of the insurer, during the 
business hour of any day within thirty (80) days after 
the day it becomes due, or if the insured dies at any time 
during such a suspension of the risk, this contract shall 
he ipso facto terminated, although the amount of the pay- 
ment may have been forwarded to the insurer before the 
insured’s death; and if such payment is received at said 
office after his death, it shall be returned to the person 
who paid it or the insured’s legal representative. After 
the second payment, the insurer will mail notices of pay- 
ments becoming due, to the post office address of the 
insured which has been furnished to the insurer by him. 
und it is agreed that such notice mailed at Chicago at 
least fifteen (15) days before the day any payment be- 
comes due, shall be sufficient notice thereof, and the in- 
sured then accepts the risk of any miscarriage of the 
mails. Delivery and acceptance of this policy shall be 
sufficient notice of the first monthly payment after the 
delivery of the policy.” 

Referring to the foregoing condition, the plaintiff in 
her petition alleges as follows: 

“Plaintiff alleges that the defendant, after the execn- 
tion of said policy and during the lifetime of the insured 
therein, waived the above provision and the requirement 
_ that the money be paid at its office in Chicago by noon of 
the day it was due, in that it constituted and appointed 
the First National Bank of the city of Lincoln, Nebraska, 
its agent to collect the premiums on the several and many 
policies it issued and had outstanding to citizens of said 
city of Lincoln and vicinity, and duly authorized and em- 
powered said bank to collect said premiums at times and 
places other than as provided in the said policies, and to 
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so enable said bank to make said collections, sent notices 
to the said policyholders, including said Rader, requesting 
them and each of them to pay their said premiums to said 
Dank, and for said purpose forwarded blank receipts to 
said bank to be filled out and delivered to said policy- 
holdeis, including said Rader, as they made payment of 
said’ premiums from said policyholders, including said 
Rader, at times and places different from those men- 
tioned in the said policies, to wit: at its place of business 
in the city of Lincoln, Nebraska, and at dates later in the 
month than the first day thereof, and the defendant, with 
full knowledge that.said bank was taking and receiving 
said premiums from said policyholders, including said 
Rader, at dates later than the first day of the month, took 
and received said moncy as paid out of time, and credited 
the same to the said policyholders, including said Rader, 
and the defendant also authorized and empowered one 
J. E. R. Miller to take and receive said premiums from 
said policyholders, including said Rader, at times and 
places other than in said policy mentioned, and said Mil- 
ler did at different and many times in the city of Lincoln, 
Nebraska, take, collect and receive from said policyhold- 
ers, including said Rader, the premiums due from them 
and each of them to the defendant on said policies, and 
remit the same to the defendant at Chicago, Tlinois, and 
said defendant knew that said Miller was so collecting, 
taking and receiving the same from said policyholders, 
including said Rader, as above stated, and remitting the 
same to the defendant at Chicago, Hlinois, and knowing 
said facts and taking and receiving said remittances and 
crediting the same to the several policyholders as their 
several interests appeared, the defendant fully and com- 
pletely waived the provisions of said policy requiring 
payment in advance at its office in Chicago, Illinois, be- 
tore noon of the day it was due, central time. 

“Plaintiff further alleges that said bank and said Miller 
and each of them was empowered to take and was accus- 
tomed to and did take from many of said policyholders, 
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including said Rader, the dues severally due from them, 
after noon of the day it was due, and long after said time, 
but within the thirty days for which such policy was 
claimed to be suspended, and did remit the same to the 
defendant, and the defendant took and received said 
money from said bank and Miller and each of them, dur- 
ing said thirty days of suspension, and kept and held the 
same and made no objection thereto, thereby ratifying and 
confirming the acts and conduct of the bank and said 
Miller in so doing, and thereby gave out to said policy- 
holders that such payments were valid and sufficient and 
acceptable to it; that said Rader paid and caused to be 
paid to said Miller and tendered and caused to be tendered 
to said bank, all dues from him on the policy in suit 
herein, prior to his death, and within said thirty days 
limit or claimed suspension. The said First National 
Bank being the place designated by the defendant for said 
policyholders, including said Rader, to make such pay- 
ment.” 

Upon grounds not necessary to mention, the adminis- 
trator of the assured intervened. The petition of inter- 
vention also refers to the condition on the back of the 
policy, and in respect thereto alleges: 

“By one of the conditions of said policy, it was pro- 
vided that an assessment of $4.12 should be paid monthly 
on the first day of each succeeding month at the home 
office of the defendant at Chicago, Tlinois, but this inter- 
vener alleges that said condition of the policy, as to time 
and place of payment of assessments, was waived by the 
defendant, and that after the issuance of said policy, the 
defendant directed said insured to thereafter make pay- 
ments of such assessments at Lincoln, Nebraska, to the 
First National Bank of said city and to which bank said 
insured did habitually make such payments with the 
knowledge and consent of said defendant and without 
objection thereto. 

“Said defendant further waived said condition of said 
poiicy as to time and place of payment of the several 
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maturing assessments therein provided for, by ratifying 
and adopting the acts of their local agent, J. E. R. Miller, 
at Lincoln, Nebraska, who, acting on behalf of the de- 
fendant, collected the payment which matured on the Ist 
day of June, 1901, from the insured, and remitted it to 
the defendant, where same was received and credit duly 
given the insured therefor, by the defendant, upon its 
looks, and same retained by the defendant and is still so 
retained.” 

Neither the petition of the plaintiff nor that of the 
intervener contains any allegations, other than those here- 
inbefore set out, in regard to the payment of the monthly 
premiums required by the terms of the policy or any gen- 
eral allegation of performance of his part of the contract 
by the assured. 

The answers to the plaintiff’s petition and to the petition 
of intervention, so far as concerns the present inquiry, 
are substantially the same. Both open with a denial of 
“each and every allegation not herein expressly admitted,” 
and admit the issuance of the policy as alleged in such 
petition. In respect to the condition on the back of the 
policy and the payment of the monthly premiums, both 
answers contain the following allegations: 

“This defendant further avers that on, to wit, the 14th 
day of May, A. D. 1901, at the hour of 5:30 P. M., the said 
defendant mailed in the general post office in the city of 
Chicago, and state of Illinois, a notice addressed to the 
said William H. H. Rader at the street and number there- 
tofore furnished to said defendant by the said Rader in 
the city of Lincoln, and state of Nebraska, and thereby 
notified the said Rader that a payment of $4.12 on the 
said policy would become due and payable on said first 
day of June, A. D. 1901. 

“The defendant further says that, notwithstanding 
said notification, said Rader did not on June 1, before 12 
o’clock noon, central time, pay to this defendant the said 
sum of $4.12 which the said Rader became and was 


obliged to pay to the said defendant, as hereinbefore al- 
21 


274 NEBRASKA REPORTS. [Vou. 70 


Parker v. Knights Templars & Masons Life Indemnity Co. 


leged, and thereby the risk under the said policy was 
suspended from the time last mentioned and so continued 
to be suspended up to and including the hour of said 
Rader’s death; and defendant further says that no pay- 
ment of the amount thus in default was ever received at 
the Chicago office of the said defendant during the busi- 
ness hours of any day during the lifetime of the said 
Rader, and that the said Rader died during the suspen- 
sion of the risk, and that the said policy or contract, if 
any, between the said Rader and this defendant, was 
ipso facto terminated and was not in force or effect at the 
time of his death, if at any time theretofore it had been 
in force.” 

In reply to such answers, both the plaintiff and inter- 
vener allege a waiver of the condition on the back of the 
policy, as to the time and place of payment of the pre- 
mium, in substantially the same language as that herein- 
before quoted as a part of their respective petitions, and 
that, in pursuance of such waiver, the premium due June 
1, 1901, was paid after that date but within thirty days 
thereof. ; 

It appears from the evidence that the application for 
the policy in question was taken by one Miller, an agent 
of the company. At the time he took the application, he 
entered into an arrangement with the assured, whereby 
‘ he agreed to advance such payments as should fall due 
from time to time, until the assured received a pension 
which he was expecting. In pursuance of this arrange- 
ment, Miller collected the admission fee from the assured 
and forwarded it to the defendant. It appears to have 
been the practice of the defendant to forward receipts for 
the payments falling due each month from its members 
in the city of Lincoln to the First National Bank of that 
city, and in addition to the notice required by the condi- 
tions of the policy to be given to members of payments 
falling due, to include the following: 

“For your convenience your receipt has been sent to 
the First National Bank of your place, where you can get 
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it until said date (the date the payment became due), on 
payment of the amount due. After that date, if unpaid, 
it will be returned to this office, and you will be carrying 
your own risk.” 

The bank’s instructions were in writing and among 
them was the following: 

“Each has been notified that you will have these re- 
ceipts for collection until (the date the payment became 
due) and after which date, remit collections made and 
return all unpaid receipts.” 

In pursuance of his agreement with the assured, Miller 
made the payments falling due on the policy April 1 and 
May 1, 1901, on the third and fourth days of those 
months, respectively, to the bank, in accordance with the 
practice above mentioned. Afterwards, and during the 
same month, and while the assured was living, Miller pur- 
chased a draft for the amount and transmitted it to the 
defendant by mail. An attorney for the assured agreed 
to reimburse him for the amount thus transmitted. It is 
conceded that the remittance was received by the defend- 
ant during the month of June, and within 30 days of the 
date which, by the terms of the policy, it was required to 
be paid. But whether it was received during the lifetime 
of the assured was one of the issues in the case. The re- 
mittance was rejected by the defendant, on the ground 
that it was not received during the lifetime of the assured, 
and returned to Miller in the form of a check. He re- 
turned it to the company, and it appears to have been 
returned to him, who produced it on the trial, where the 
defendant offered to pay it, and deposited the amount 
thereof in court for the benefit of the person entitled 
thereto. 

At tLe conclusion of the evidence the court directed a 
verdict for the defendant, and from a judgment rendered 
on such verdict, the plaintiff and intervener severally 
prosecute error to this court. 

At this stage of the litigation, there is no contest be- 
tween the plaintiff and the intervener; they make com- 
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mon cause against the defendants; for the sake of brevity, 
we shall treat the arguments of each as made by both, and 
refer to both by their title in this court—the plaintiffs. 

From the foregoing statement it will be seen that the 
defendant resists payment on the ground that the pay- 
ment which by the terms of the policy was required to be 
paid at Chicago before noon of June 1, 1901, was not paid 
until after that date, and until after the death of the 
assured, and for that reason no recovery can be had, in 
view of the condition on the back of the policy herein- 
before set out. 

The plaintiffs, on the other hand, insist that the pay- 
ment was in fact made before the death of the assured and 
before the policy had lapsed, and also insist that the de- 
fendant had waived the time and place of payment. 

One contention of the plaintiffs is based on the follow- 
ing allegation in the defendant’s answer: 

“The defendant further says that, notwithstanding said 
uotification, said Rader did not on June 1, before 12 
o’clock noon, central time, pay to this defendant the said 
sum of $4.12.” 

Their contention on this point is best shown by the 
following taken from their brief: 

“Defendant’s general denial is waived, modified and 
controlled by the special plea which, being in hec verba, 
tenders no issue. It is an admission of payment and only 
puts in issue the manner of it, a fact which is immaterial 
und. about which there is no dispute. Defendant says pay- 
ment was not made in Chicago on June 1, and we, in sub- 
stance, make the same allegation.” 

This contention conflicts with the theory upon which 
the case was presented to the trial court. The plaintiffs 
made no claim that payment had been made within the 
time required by the terms of the contract. On the con- 
trary, by their pleadings as well as by the evidence, it is 
impliedly admitted that the assured, for some time at 
least, stood suspended because of nonpayment, unless 
there had been a waiver of the time of payment by the 
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defendant. That condition, having been shown to exist, 
would be presumed to continue until the contrary was 
shown. To rebut that presumption, the plaintiffs pleaded 
a waiver of the time and place of payment, and attempted 
to show due payment before the death of the assured and 
in time to avoid the suspension. It is a settled rule of 
this court that it will dispose of a case on the theory upon 
which it was presented to the trial court. That -rule of 
itself, without going into other questions, is sufficient to 
dispose of the plaintiff’s contention. 

The plaintiffs insist that there is evidence tending to 
show that payment of the amount due June 1, 1901, was 
actually received by the defendant, at its office in Chicago, 
before the death of the assured. We do not think so. 
Miller, by whom the plaintiffs sought to show that fact, 
testified, in effect, that he had no recollection as to the 
exact date of making the remittance, except that it ap- 
peared from a memorandum made by him to have been 
June 13, 1901. When he entered the memorandum, or 
whether it correctly showed the date of the transaction, 
was not shown. But the remittance was mailed at Lin- 
coln, and the receiving stamp shows that it was received 
at the post office at that place, June 14, 1901, at 8:30 in 
the evening. It was received at the post office in Chicago 
between 9:30 and 10 o’clock in the evening of the follow- 
ing day. The next day was Sunday, and the evidence on 
the part of the defendant is clear and positive that it was 
not received at its office until June 17, 1901, two days 
after the death of the assured. The evidence on this point 
we think admits of no other inference than that the as- 
sured was dead when the remittance reached the Chicago 
office. 

A considerable portion of the argument in this case is 
directed to the question of waiver, that is, whether the de- 
fendant had waived the condition as to the time and place 
of the payments or monthly dues. As to the time of pay- 
ment, it will be seen from an examination of the condi- 
tion of the policy set out that in case payment was not 
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made beforé 12 o’clock, noon, the day it became due, the 
policy became suspended, and such suspension should 
continue, until the receipt of the payment at the Chicago 
office during the business hours of some day, within thirty 
days after the date the payment became due. If the pay- 
ment in default was not thus received, or if the assured 
died during such suspension of the risk, the contract, 
ipso facto, terminated, although the amount had been for- 
warded to the defendant before the assured’s death. There 
is ample evidence in the record that the defendant re- 
ceived payments after the date upon which they fell due, 
and within thirty days after that date. But the evidence 
does not show a waiver of the conditions of the policy in 
regard to the time of payment. On the contrary, it is 
strictly in accordance with those conditions. By the 
terms of the condition the assured had the right to make 
such payments at any time within thirty days after they 
fell due, subject to the penalty of suspension while in de- 
fault. The question then of a waiver of the time of pay- 
ment is not in the case, because there is no evidence tend- 
ing to establish it. 

As to the place of payment, the first contention of the 
plaintiffs is that the agent, Miller, was at least impliedly 
authorized to collect the payment at Lincoln, and that 
the condition as to the place of payment was thereby 
waived. In support of this contention, we are referred to 
the agreement between Miller and the assured, whereby 
the former undertook to pay the monthly dues for the 
latter for some time, and the payments made by Miller in 
pursuance of that agreement. We are also referred to evi- 
dence showing that Miller had paid the dues of another 
policyholder to the First National Bank on one or two 
occasions, and at least once had remitted such dues directly 
to the defendant’s office in Chicago. 

So far as the agreement between the assured and Miller 
‘is concerned, it was theirs exclusively. In making pay- 
ments in pursuance thereof, Miller acted for the assured 
and not as agent for the defendant, and there is nothing 
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either in the agreement or the payments made in pursu- 
ance of it to indicate even remotely that the defendant 
had authorized payment to be made to Miller in Lincoln 
instead of to itself at Chicago as required by the terms of 
the contract. The assured’s monthly dues were never 
paid to Miller but always by Miller to the bank which had 
restricted authority to collect for the defendant. 

So far as the transactions between Miller and the other 
policyholder in regard to the payment of dues are con- 
cerned, it is not clear whether he was acting for the de- 
fendant or for the policyholder; the fact that he paid a 
part of them to the bank authorized to receive them instead 
of remitting direct to the defendant, would tend to show 
- the latter. But assuming that in those instances he was 
acting for the defendant, the evidence on that point shows 
enly an occasional indulgence, as to the place of payment, 
to one policyholder. Had such indulgence been shown to 
the holder of the policy in suit, himself, it could not be 
construed as a permanent waiver as to the place of pay- 
ment. Thompson v. Knickerbocker Life Ins. Co., 104 U. 
S. 252; Mandego v. Centennial Mutual Life Ass’n, 64 Ia. 
134; Sweetser v. Odd Fellows Mutual Aid Ass'n, 117 Ind. 
97, 101; Marston v. Massachusetts Life Ins. Co., 59 N. H. 
92; Smith v. New England Mutual Life Ins. Co., 63 Fed. 
769; Haydel v. Mutual Reserve Fund Life Ass’n, 104 Fed. 
718. A fortiori, such indulgence should not be construed 
as a permanent waiver when shown to another person. 

Another contention of the plaintiffs is, that the defend- 
ant having authorized the bank to receive payments at 
Lincoln, the condition of the policy, as to the place of pay- 
ment, was thereby waived, and, consequently, the court 
erred in rejecting the evidence offered by them to show a 
tender of the payment falling due June 1, 1901, made by 
Miller, on behalf of the assured to the bank, after that 
date and before the date of his death, was a good tender. 
That the defendant, by authorizing payments to be made 
to the bank, did thereby waive the place of payment is 
obvious. But an examination of the written authority of 
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the bank to receive such payments, and of the notice to 
the policyholders that payment might be made to it, shows 
the extent of such waiver. By the terms of the policy, to 
avoid suspension, payments were required to be made at 
the office of the company, in Chicago, before 12 o’clock, 
noon, of the day they fell due. The notice to the policy-— 
holders of the authority of the bank to receive payment, 
informed each of them, in effect, that his dues could be 
paid to the bank until the date of payment fixed by the 
terms of the contract, and that after such date, if unpaid, 
the receipt therefor, furnished by the defendant to be 
delivered to him upon making payment, should be re- 
turned to the defendant, and that thereafter he would 
be carrying his own risk. The authority of the bank, as 
to the time during which it might receive payments, was 
corresponilingly limited. The effect, then, of the waiver 
was that the policyholders could avoid suspension by pay- 
ment to the bank, within the time specified in the notice, 
regardless of the time the payments thus made were re- 
ceived at the home office of the defendant. In other words, 
the waiver, as to the place of payment, extended only to 
such payments as were made within the time specified 
in the notice. 

But the plaintiffs argue, that the express waiver, shown 
by the authority given to the bank to collect the dues, and 
the notice to the policyholders that payment could be 
made to the bank, was impliedly extended by the course 
of dealing between the policyholders and the defendant. 
This argument is based on the fact that the previous pay- 
ments of the assured, as well as those of some other 
policyholders, had been made to the bank after the date, 
specified in the notice, for making such payments. We 
do not think such implication arises from those circum- 
stances. By the express terms of the policy, if the pay- 
ments were not made at the time and place therein speci- 
fied the risk was suspended. But such suspension might 
be interrupted by the payment of the amount delinquent, 
at the home office at any time during the life of the as- 


VoL. 70] SEPTEMBER TERM, 1908. 281 


Parker v. Knights Templars & Masons Life Indemnity Co. 


sured and within 30 days of the date such amount became 
due by the terms of the policy. When such amount was 
received at the home office, within that time, whether 
through the bank or directly from the assured, it operated 
to interrupt the suspension of the risk, and the defendant 
had no right, under the terms of the contract, to reject it. 
No implication of a waiver of the terms of a contract can 
arise from acts which are in strict accordance with such 
terms. The acceptance, therefore, by the defendant, of 
- dues collected by the bank, after the time it was author- 
ized to collect them, was not a recognition of the right of 
the assured to make them at Lincoln instead of Chicago 
and thereby arrest the suspension of the risk regardless 
of the time such payments were received at the home office, 
but of the right of the assured to avoid the suspension of 
the risk in the manner provided by the terms of the con- 
tract. Upon the failure of the assured to make the pay- 
ment falling due June 1, 1901, to the bank at Lincoln, or 
to the defendant at its home office, on or before that date, 
he stood suspended and, by the express terms of the policy, 
such suspension was to continue until the receipt of the 
payment at the home office within thirty days of the date 
it became due and during his lifetime. There being no 
waiver of this provision, payment to the bank within that 
time would not interrupt the suspension until such pay- 
ment was actually received at the home office. The evi- 
dence was properly rejected. 

Another claim put forward by the plaintiffs is that the 
defendant retained the payment remitted by Miller, on 
June 14, 1901, until the time of trial, and thereby ratified 
his acceptance of the payment at Lincoln. As we have 
seen, in making payment for the assured, Miller was 
simply carrying out a personal arrangement between him- 
self and the former. In those matters, he was acting for 
the assured, and the payment remitted by him June 14, 
1901, is to be viewed in precisely the same light as though 
it had been made by the assured himself. The evidence 
shows it was not received at the home office until June 17, 
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1901, and until after the assured had died; that as soon as 
the defendant learned of the death of the assured, it re- 
turned the remittance to Miller, in the form of a check; 
that he returned the check to the defendant, who immedi- 
ately returned it to him. It does not appear that the check 
was ever presented for payment, and, upon its production 
at the trial, the defendant, as we have seen, tendered the 
amount of it and deposited such amount in court for the 
use of those entitled thereto. It will be seen, therefore, 
that instead of a ratification or an acceptance and reten- 
tion of the payment after it had notice of the death of the 
assured, the defendant promptly returned the payment to 
the party who, acting on behalf of the assured, had re- 
mitted it. A different question might arise had Miller 
been acting for the company in making the remittance. 

Complaint is made of the rejection of evidence showing 
that the bank received payments after the first of the 
months, and that it was its practice to retain the list, show- 
ing the payments due, for collection until the 12th day. of 
the month, and then report to the defendant showing the 
collections made and the time they were received, and that 
it was also its practice to send out collectors to make such 
collections. From what has already been said in regard 
to the evidence offered to show a tender to the bank, this 
evidence is clearly immaterial and it was not error to reject 
it. Complaint is also made of the rulings of the court ex- 
cluding the answers to questions propounded on cross-ex- 
amination. The answers were properly excluded, because 
the questions were not directed to matters brought out on 
the direct examination. Besides, in the view we have 
taken of the case, had such answers been received, they 
could not have changed the result. 

Other errors are assigned, but we think they are dis- 
posed of by what has already been said. 

It is recommended that the judgment of the district 
court be affirmed. 


GLANVILLE and Barnes, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN C. BYRNES, SHERIFF OF PLATTE COUNTY, NEBRASKA, 
v. JOSIAH ELEY. 


Fitep NovemMBerR 5, 1908. No. 13,095. 


1. Trial to Court: Revirw. When trial has been by the court without 
a jury, reversible error can not be predicated on the admission 
of evidence, in the absence of an adequate showing by bill of ex- 
ceptions that improper evidence was actually considered by the 
court as the basis of its findings, nor upon an exercise of the 
court’s discretion in allowing proper evidence in the case to be 
brought out on the redirect examination of a witness. 


2. Evidence. Evidence examined, and held sufficient to sustain the 
findings of the trial court. 


Error to the district court for Platte county: JAMES 
A. GRIMISON, JUDGE. Affirmed. 


James G. Reeder, Ralph W. Hobart and Frank Dolezal, 
for plaintiff in error. 


Patrick EH. McKillip and William A. M cAllister, contra. 


GLANVILLE, C. 


This is a proceeding in error seeking to reverse a judg- 
ment of the district court for Platte county in an ordinary 
replevin action tried to the court without a jury. The 
plaintiff in error was sheriff of that county and was defend- 
ant in the replevin action, being in possession of the goods 
in question under an attachment levy in an action against 
J. C. Eley, wherein the Fremont Saddlery Company was 
plaintiff. J.C. Eley is a son of the defendant in error; and 
the saddlery company is supporting the contention of 
plaintiff in error. 
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Error of law occurring at the trial was assigned in the 
motion for a new trial; and, in the petition in error filed 
herein, specific complaint is made of the rulings of the 
court admitting certain evidence. We have carefully ex- 
amined all of these assignments and are satisfied that no 
error is Shown in this respect in the record, the trial being 
to the court. Some of the complaints are based upon 
objections to evidence as not being proper upon redirect 
examination of the witnesses. This matter was within 
the discretion of the court, and such discretion was not 
abused in the present instance; and, without recounting 
the specific assignments of error in this regard, we hold 
that no such error is shown in the record. 

The other contentions, though assigned in different 
forms, merely constitute complaints that the evidence 
does not sustain the findings and judgment of the court. 
The findings of the court in such a case are entitled to the 
same consideration as the verdict of a jury and, unless 
clearly wrong, under the established rule of this court 
they will not be disturbed. The saddlery company was a 
creditor of J. C. Eley, above mentioned, and brought an 
action in attachment against him, alleging in the affidavit 
all of the statutory grounds for attachment except non- 
residence, and, prior to the trial in this action, it re 
covered judgment in the attachment case. Very soon after 
the levy of the attachment, the defendant in error brought 
a replevin action for the property in question, claiming 
ownership. 

It appears from the testimony of the defendant in error 
and his witnesses, that he had signed notes with his son 
to enable him to start in the harness business and had 
paid the notes; that his son, who was a single man, boarded 
with him; that after a fire causing loss to the son, insur- . 
ance was collected and some of the insurance money was 
used by the father in rebuilding the shop, under an agree- 
ment that the sum so used should be applied upon the rent 
agreed upon at $10 a month; that at another time the son 
informed the father that he needed money to pay for a 
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shipment of goods, and the father signed a note with him 
to procure the money, and afterwards paid the note. 

On the 27th day of August, 1901, in pursuance to some 
previous negotiations, the entire stock of the son’s harness 
business was turned over to the father, who hired a new 
man to take charge of the shop, and continued the busi- 
ness until the attachment was levied. The son immedi- 
ately left home, but promised to return in a few days, and 
in the meantime to make and record a proper bill of sale 
for the stock when he was in Columbus. The father 
understood the son was going on the road as a salesman. 
It would seem from the testimony of the defendant in 
error, emphatic and reiterated, that at the time of the 
transaction in question, he did not know his son was 
indebted to any party other than himself. The son had 
learned the trade during his minority and had started 
in business without capital, to speak of, but had contin- 
ually assured his father that he was not running in debt 
for stock, though in the meantime he was not ready to 
pay his board, nor his rent except to the extent of the 
payment advanced out of his insurance money. We do 
not think the evidence in the record so discredits the tes- 
timony of the defendant in error as to require us to hold 
that it will not support the findings; and it would seem 
from the entire evidence that the son was actually in- 
debted to the father, at the time he went away, in excess 
of the value of the stock, fixtures and book accounts 
turned over in payment. 

The value placed upon the stock in the ttangaction be- 
tween the father and son is very close to the value placed 
thereon by the appraisers in the attachment action which 
was offered in evidence by the plaintiff in error, and the 
experienced salesman of the saddlery company assisted 
the appraisers in arriving at the value of the property. 
There is sharp conflict in the evidence in regard to some 
conversations between defendant in error and certain 
representatives of the saddlery company, but we do not 
think such conflict of evidence has any material bearing 
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upon the question in issue. Where a son turns over to his 
father all of his visible property in payment or settlement 
of a claim of the father against the son, the transaction 
will be scrutinized closely, and in a contest between the. 
father and the creditors of the son, the burden is upon 
the father to clearly show the good faith of the transac- 
tion; but such a transaction may be free from fraud; and 
a creditor who attacks the transaction as fraudulent is not 
entitled to have it declared fraudulent per se, but must 
by sufficient evidence, aided by the presumptions justly 
arising from the relationship of the parties and the cir- 
cumstances of the transaction tending to establish fraud, 
rebut the evidence of good faith in order to prevail against 
the father’s title. We think there is much in the evidence 
lending plausibility to the father’s statement of the trans- 
action which, if true, shows it to have been in good faith 
for the purpose of making payment of an actual indebted- 
ness of the‘son to the father, without any fraudulent in- 
tent on the part of the father, or any knowledge on his 
part of facts giving him any notice of any wrongful intent 
on the part of the son; and upon a careful examination of 
the entire evidence we are satisfied it is sufficient to sus- 
tain a finding that the transaction was in good faith. 

Under the law in this state, unaffected by proceedings 
in bankruptcy or under assignment laws, an insolvent 
debtor may prefer any creditor and any creditor may ac- 
cept such preferment, and, so long as a transaction is 
merely a preference given to one creditor over another, it 
is not fraudulent, notwithstanding such preference may 
render it impossible for the debtor thereafter to pay other 
creditors. 

The relationship of the parties does not preclude such 
preference but only affects the question of the good faith 
thereof as a matter of evidence, changing the burden of 
proof and raising certain presumptions; but taking all 
of these effects into proper account in this case, we think 
the evidence is sufficient to sustain the findings, and that 
the judgment of the district court must be affirmed. 
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We recommend that the judgment of the district court 
be affirmed. 


BARNES, C., concurs. 


ALBERT, C., concurs in the result. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the lower court is 


AFFIRMED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY VY. 
Davin C. TROYER.* 


Fitep NoveMBEB 5, 1903. No. 12,853. 


1. Common Carrier: Liapwiry tro Suppers or Live Stock. A shipper 
of live stock who receives from the railroad company undertak- 
ing the transportation of such stock a free pass, to enable him’ 
to care for his stock in transit, assumes such risks and incon- 
veniences as necessarily attend upon caring for such stock, and, 
modified accordingly, the liability of the railroad company to 
such shipper for personal injuries by him sustained by reason 
of the negligence of its employees is that of a common carrier 
for hire. 


NEGLIGENCE. The caboose of a stock train was left about 
thirty car-lengths from the station, and the defendant in error 
and other passengers were directed to leave the caboose and take 
another which would be attached to a train to be made up. To 
reach the station the passengers were required to walk the length 
of the train between the train and another track eight feet dis- 
tant from the track on which their train stood. The distance 
between cars or engines, occupying these two adjacent tracks, was 
four feet. While walking along the track a switch engine - 
passed defendant in error, going north, and about the. time he 
reached the south end of the train the same engine, returning 
south, overtook and struck him. Held, That while the company 
might rightfully stop its caboose at the place it did, it was bound 
to furnish defendant in error a safe passage way to the station, 
and that no duty devolved on him to be watchful for any but 
apparent and known danger, and he would not be negligent in 
failing to do so, it being the duty of the company to refrain 
from any act which threatened him with a danger of which he 
was not given warning and time to guard against. 


* Rehearing allowed. See opinion, p. 293, post. 


p 
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Error to the district court for Hamilton county: Bun- 
JAMIN F. GoopD, JupGE. Affirmed. 


J. W. Deweese and Frank Elmer Bishop, for plaintiff in 
error. 


John A. Whitmore, Henry H. Wilson and Elmer W. 
Brown, contra. 


DUFFIB, C. 


Troyer, the defendant in error, was injured in the freight 
yards of the plaintiff in error, at Lincoln, between 11 and 
12 o’clock on the night of July 14, 1898. He left Aurora 
with a car-load of hogs on stock train No. 48, and, on 
its arrival at Lincoln, the train with the engine stopped 
at or near the O street viaduct and the rear end of the 
train some thirty car-lengths to the north thereof. It was 
the custom of the railroad company to make up another 
train at Lincoln, taking such stock as was destined for 
South Omaha into the newly made-up train, and the 
stockmen were required to leave the caboose of the Aurora 
train and walk between the tracks in the yard, along that 
train, to enter another caboose which would be attached 
to the train destined for South Omaha. On the arrival of 
the train in Lincoln defendant in error and other stock 
shippers in the caboose were told to leave it and make 
their way to the depot, awaiting the making up of another 
train. He left the caboose on the right hand side of the 
train and, together with other shippers and passengers 
who had occupied the caboose with him, made his way 
along the west side of his train until he had reached the 
south end thereof, from which the engine had, at that time, 
been detached. The tracks in the yard lay parallel with 
each other. The distance from the middle of one track to 
the middle of the other is 18 feet 2 inches, and between 
the west rail of one and the east rail of the other, 8 feet. 
The cars and engines project over these rails 2 feet on 
each side, leaving a distance of 4 feet between cars stand- 
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ing on adjacent tracks. On his way from the caboose to 
the south end of the train, defendant in error met a 
switch engine going north on the track next west. This 
engine had a headlight at each end, and we inay assume that 
at that time, and afterwards at the time of his injury, 
the bell of the engine was ringing. One Green accom- 
panied the defendant in error and was just in front of 
him. About the time they reached the south end of the 
train they had some conversation about going to the lunch 
counter for a lunch, and as the defendant turned to the 
left to cross the track on which his train stood, the switch 
engine, which but a few moments before had passed north, 
returned, and Troyer was struck by the drawbar of the 
engine on his left side and shoulder and thrown south 
some 35 or 40 feet between the rails of the track which 
he was about to cross. Defendant in ‘error and Green 
both testified that they did not hear the approach of the 
engine or the ringing of the bell. The only defense made 
was contributory negligence on the part of the defendant 
-in error. Judgment went in favor of defendant. in error; 
and the railroad company has brought the record here for 
review. 

The defendant in error was traveling on a droyer’s cou- 
tract and pass usually issued to shippers of stock. The 
law is well settled in this state, following, we think, the 
weight of authority elsewhere, that a shipper who, for the 
purpose of enabling him to care for his stock in transit, 
receives a drover’s pass is not, while accompanying his 
stock, entitled to all the rights and privileges of an or- 
dinary passenger for hire; that he assumes such risks and 
inconveniences as necessarily attend upon caring for such 
stock; but that, so modified, the liability of the railroad 
company to such shipper, for personal injuries sustained 
‘by him from the negligence of the company or its em- 
ployees, is that of a common carrier for hire. Omaha & 
R. V. R. Co. v. Crow, 47 Neb. 84, 54 Neb. 747; Missouri 
P. R. Co. v. Tietken, 49 Neb. 130. 

In Omaha & R. V. R. Co. v. Crow, 54 Neb. 747, it is said: 

22 ; 
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“On the former hearing it was held that one who is be- 
ing transported over a line of railroad on what has been 
called a ‘shipper’s ticket’ is not a passenger in such sense 
as to render applicable to him all the rules governing the 
transportation of passengers on passenger trains. Such a 
' person is charged with the care of his live stock while in 
transit. He must ride on the train with the animals. He 
must care for (hem en route, and in various ways subject 
himself to perils not incident to ordinary travel. To the 
extent that such requirements interfere with the opera- 
tion of ordinary rules of liability, the duty of the carrier 
is accordingly modified, and no further. The statute fix- 
ing the liability of carriers to ordinary passengers is, from 
the nature of the case, not applicable; but, subject to the 
different conditions reasonably arising from the special 
arrangements and duties created by such a contract, the 
common law as to carriers of passengers applies. The 
carrier, subject to such modifications, is still bound to 
the exercise of the highest degree of care of which human 
foresight is capable; and contributory negligence is a de- 
fense. The difference between such a case and the ordi- 
nary one of a passenger affects also the latter question. 
The duties imposed on the passenger, of riding on a freight | 
train and caring for his stock, excuse conduct which would 
be grossly negligent on the part of a passenger on a pas- 
senger train.” 

This rule, which has become the settled law of this state, 
disposes of the contention made by the plaintiff in error 
that Troyer assumed any risks not usually incident to 
travelers on freight trains and such as the care of his 
stock in transit demanded of him. Conceding to the plain- 
tiff the right to stop the caboose at a great distance from 
the station and to require the shippers to walk between its 
tracks for a distance of 30 car-lengths for the purpose of 
changing cars to pursue their journey, it was its duty to 
furnish a safe path along which the shippers might walk, 
and to see that the path was not made dangerous by the 
operation of its train or engines. The shippers, on alight- 
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ing from the caboose and pursuing the dirvctions given 
them by the employees, had a right to rest ia the belief 
that the company would do nothing to endanger their prog: 
ress. No duty rested on them to anticipate that the com- 
pany would do any act to expose them to danger, and they 
were required to guard only against known and apparent 
peril. 

In Jewett v. Klein, 27 N. J. Eq. 550, it is held that a 
person who, in passing from the depot to the train he was 
about to take, was obliged to cross an intervening track, 
was not guilty of contributory negligence in that he did 
not, before approaching the train, look up and down the 
track to see whether there was danger from an approach- 
ing train, and in that he approached the train Wiagonally 
from the platform to the station and before his train 
had come to a full stop. Referring to this case the suprenie 
court of Colorado, in Atchison, T. & 8. F. R. Co. v. Shean, 
18 Colo. 368, 33 Pac. 108, said: 

“By the foregoing and other well considered cases it is 
settled that a passenger on a railroad, while passing from 
the cars to the depot, is not required to exercise that de- 
eree of care in crossing the railroad track that is iniposed 
upon other persons, and that he has the right to assume 
that the company will discharge its duty in making the 
way safe; and, relying on this assumption, may neglect 
precautions that are ordinarily imposed upon a person 
not holding that relation; and this distinction is to be 
iaken into consideration in determining the propriety of 
his conduct.” 

In the case of Pennsylvania R. Co. v. White, 88 Pa. St. 
327, it is said: 

“Tt is the duty of the company to provide for the safe 
receiving and discharging of passengers. It is bound to 
exercise the strictest vigilance not only in carrying them 
to their destination, but also in setting them down safely, 
if human care and foresight can do so.” 

The fact that on turning to the left to cross the track 
where the train on which he arrived was standing, the 
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drawbar of the engine coming south on the track adjacent, 
and to the west, struck him on the left shoulder and the 
left side of his body, shows conclusively that he must, at 
the time, have been standing west of the center line be- 
tween the two tracks and within 2 feet of the east rail 
of the track on which the engine was being operated. This 
can not of itself be taken as negligence, such as to present 
a recovery. With a clear space 4 feet only in which to 
walk, it is evident that the variation of more than 1 foot 
from the center of the path caused by a false step, or con- 
fusion caused by the operations going on in a yard where 
so much business is done, would throw him in position to 
be struck by a passing car or engine. Having placed him 
in the dangerous position, the company owed him a greater 
degree of vigilance than under ordinary circumstances, 
If Troyer had seen the approach of the engine and knew 
of his dangerous position, it would be his duty to use all 
reasonable care and diligence in avoiding the injury; but 
his testimony, and that of Green who accompanied him, is 
to the effect that they did not hear the approach of the 
engine, and, as before stated, they were under no obliga- 
tions to be alert in watching for the approach of a train or 
engine which the company had no right to operate in such 
a manner as to endanger them, until they had reached the 
station and were out of the way of danger. To say that 
one is negligent in not looking’ for danger which he has 
uo reason to suspect, and which he knows it is the duty 
of the company to prevent, is to cast upon him a burden 
which the law does not justify. In this case there could 
be no negligence on the part of the defendant in error 
unless he knew or was given notice of the approach of the 
engine. That he did not, has been established by the ver- 
dict of the jury upon evidence ample to sustain such find- 
ing. If he were an employee of the company, an entirely 
different rule would obtain, and the cases cited by the 
plaintiff in error would be applicable; but, being a pas- 
senger, he had every right to suppose that the company 
would use the utmost care in seeing that no danger over- 
took him on his way from the caboose to the station, 
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We discover no error in the record, and recommend the 
affirmance of the judgment. 


PounpD, C., concurs. 


‘By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed May 17, 
1905. Former judgment of affirmance adhered to: 


1. Common Carrier: SHIPPER or Live Stock. A person traveling on a 
freight train on a stock shipper’s pass or contract, for the pur- 
pose of attending to and caring for the live stock being shipped 
on such train, sustains the relation to the carrier of passenger 
but in a restricted and modified sense. 


Liasriiry. Such a person, while so traveling, assumes such 
risks and inconveniences as necessarily attend upon caring for 
such stock and such as are incident to the means and methods 
employed by the company in the operation of its freight trains, 
and, as thus modified, the liability of the railway company to 
such sbipper for personal injuries by him sustained, by reason 
of the negligence of its employees, is that of a carrier for hire. 


bo. Risks Assumed by Shippers. A shipper thus traveling on a freight 
train carrying live stock does not assume the risk of negligence 
by the carrier, but only such dangers as result from his peculiar 
duties while the railroad is being carefully operated. 


c. Duty of Carrier. In such a case, the duty devolves upon the carrier 
to exercise the highest degree of care, skill and diligence for the 
safety of the passenger practically consistent with the efficient use 
and operation of the mode of transportation adopted. 


2. Negligence: QUESTION For JURY: Finpinc: Evmence. In an action 
for damages for negligence against a railway company for per- 
sonal injury to a shipper of stock, riding in a freight train, by 
coming in collision with a moving switch engine in the yards of 
the defendant company, it is made to appear that the train on 
which the plaintiff was being carried came into the defendant’s 
freight yards about midnight, and that he was required to change 
way-cars before proceeding farther on his journey. The way-car 
on which he had been riding was left about 30 car-lengths from 
the place where he was required to take another one. To reach 
the other way-car the plaintiff and other passengers were re- 
quired to walk the length of the train between the track on 
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which it stood and another track 8 feet distant. The distance 
between cars or engines on these two adjacent tracks was 4 
feet. While walking along the train and toward its head, where 
the other way-car was supposed to be, a switch engine passed 
the plaintiff on the adjacent track, going in an opposite direction; 
and about the time he reached the head of the train on his way 
to the other -way-car, the same switch engine returning and 
moving in the same direction overtook and struck him, inflicting 
an injury which is sought to be compensated in damages. Held, 
Under the evidence, that the question of the alleged negligence of 
the company was a matter for the jury to determine under proper 
instructions of the court, and that the evidence is sufficient to 
warrant a finding that the defendant company was guilty of action- 
able negligence which was the proximate cause of the injury 
complained of. 


3. Contributory Negligence: QUESTION FoR JuRY. Held, also, That the 
question of contributory negligence was for the jury, and that, 
under the facts and circumstances narrated in the opinion, it 
can not be said, as a matter of law, that the plaintiff was guilty 
of contributory negligence so as to preclude a recovery on the 
cause of action stated in his petition. 


4. Instruction: Error. Error can not be successfully predicated on 
the giving of an instruction which is similar, in substance, to 
one requested by the party complaining and given by the court. 


Horcompn, C. J. 


Plaintiff below, defendant in error, recovered a judg- 
ment against the defendant railroad company, plaintiff in 
error, to secure a reversal of which the company prosecutes 
this proceeding in error. An opinion has heretofore been 
handed down, in which the conclusion was reached that 
the judgment rendered in the district court should be 
affirmed, and it was accordingly so ordered. Anite, p. 287. 
The statement of facts found in that opinion are chal- 
lenged, and we find it advisable, in order to avoid any 
possible misconception of our position, to briefly restate 
what we conceive to be the salient features of the case ma- 
terial to an intelligent discussion of the questions proper 
to be considered in disposing of the alleged errors relied 
on to secure a reversal of the judgment below. The plain- 
tiff was a passenger on one of defendant’s freight trains 
carrying live stock, the destination of which was the South 
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Omaha market. At the time of the accident resulting in 
the injury which is made the basis of plaintiff’s right to a 
recovery, he was traveling on a stock shipper’s pass or 
contract, which permitted the carrying of a person on the 
same train, to accompany and attend the stock, if neces- 
sary, while in transit. In this instance, the plaintiff was 
shipping a car load of hogs from Aurora to South Omaha, 
and, under his contract was a passenger on the same train, 
it appearing, however, that little if any attention was re- 
quired in looking after the stock that was being shipped 
by him. When the train on which plaintiff was riding 
reached Lincoln, which was near the hour of midnight, the 
business of the company required a rearrangement of the 
train from that point on to Omaha, and it became neces- 
sary for the plaintiff to leave the caboose or way-car in 
which he was then riding and take another one to be at- 
tached to the train, as made up in the Lincoln yards, for 
its onward trip to South Omaha. This transfer took place 
near the center of the freight yards of the defendant com- 
pany and in the midst of a network of tracks composing 
the same. The way-car on which the plaintiff rode was 
at the north end of the train as it came into the Lincoln 
yards, and the one to which he was required to transfer 
was on the south end of the train as it was being re- 
arranged; and it thus became necessary for him to travel 
the length of the train, or about thirty car-lengths, and in 
a direction parallel with the tracks, in order to pass from 
the one way-car to the other. While he and a companion 
were walking between the tracks and by the side of the 
train on which he had been riding, and just as he came to 
the southern end of it, and while in the act of turning 
across the track on which his train was standing, the 
locomotive having heen detached, he was struck by a 
switch engine, on the adjoining track, moving in the same 
direction he was traveling, and which, while going north, 
had passed him on his way to the head of the train to find 
the other way-car. The collision inflicted serions physical 
injury for which he brings this action, alleging negligence 
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on the part of the company. It is alleged in the petition, 
in substance, that when said train stopped in said yards, 
the conductor in charge of the same ordered the plaintiff 
and other passengers to get out of the way-car in which 
they were riding, and negligently compelled the plaintiff 
and the other passengers to go into and upon the yards of 
the defendant company; that it was dark in the yards and 
there was great traffic, and bustle, and moving of trains 
and cars upon the tracks; that neither the conductor nor 
any of the train men assisted, or offered to assist, the plain- 
tiff to find the car upon which he was to complete the trip 
or to reach any place of safety in or near said yards, but, 
on the contrary, negligently left and abandoned the plain- 
tiff and the other passengers in said yards, well knowing 
that such negligent abandonment placed the plaintiff and 
the other passengers in great danger from trains and 
engines on said track; that while the plaintiff with the 
other passengers were seeking their way out of the yards, 
the servants of the defendant company in charge of and 
operating a certain locomotive about the business of the 
defendant, and who were running the said engine along 
a track nearest to the track on which stood the train in 
which the plaintiff was a passenger, negligently ran its 
engine at a high and unnecessary rate of speed, and negli- 
gently ran upon and against the plaintiff, and negligently 
struck the plaintiff with said engine or some projecting 
part or appliance of the same and greatly and permanently 
injured the plaintiff. It appears that the distance be- 
tween the tracks was approximately 8 feet and, with the 
overhanging of the cars, there is 4 feet of space between 
the cars or engines as they stood or moved along on two 
parallel adjacent tracks. It thus appears that a position, 
if maintained in the space thus existing between the cars 
on adjoining tracks, would leave a person unexposed to 
contact by the moving objects on either track, but, it is 
obvious, a Slight deviation from the center line of this 
space between the tracks would render a person, standing 
or walking thereon, liable to be struck by a moving car or 
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engine being moved up and down.the tracks between which 
such person stood or was walking. With this brief state- 
ment of the situation, we will endeavor to note the vital 
objections urged against the judgment obtained by the 
plaintiff in the court below. — 

1. The defendant company contends that its relation to 
the plaintiff is not that of carrier and passenger, but that 
the relation existing at the time of the injury was more 
nearly analogous to that of employer and employee. On 
the other hand, it is insisted by counsel for plaintiff that 
he was a passenger in the fullest sense of the word, and 
that the carrier must respond in damages under our pas- 
senger statute, for all injuries sustained except such as 
are occasioned by the criminal negligence of the passenger, 
or from his violation of some express rule or regulation of 
the company actually brought home to his notice. Com- 
piled Statutes, ch. 72, art. 1, sec. 3 (Annotated Statutes, 
10039). We are not disposed to accept either of the views 
thus advanced, as being a correct statement of the relations 
of the parties to each other, in the action at bar. At least, 
.we do not find it necessary in this action to base the plain- 
tiff’s right of recovery upon the broad ground that be was 
a passenger in the fullest sense of the word, and entitled 
to the full protection given by statute to passengers within 
the meaning of the word, as therein used, while being 
transported by common carriers. The decisions of this 
and other courts recognize, we think, a well defined dis- 
tinction between passengers transported in the ordinary 
way and those persons traveling, as was the plaintiff, on 
a freight train for some special purpose connected with the 
passage thus provided for. In Omaha & R. V. R. Co. v. 
Crow, 47 Neb. 84, it is held, by this court, that a shipper 
of stock, who for the purpose of enabling him to care for 
the stock in transit receives a drover’s pass, is not, while 
accompanying his stock, entitled to all the rights and 
privileges of an ordinary passenger for hire, and that his 
contract of passage is under the implied conditions that 
he will submit to whatever inconveniences are necessarily 
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incident to his undertaking. In other words, as we under- 
stand the decision, it is that such a passenger traveling 
upon a freight train is subject to the inconveniences, the 
methods and appliances that are used and resorted to in 
the operation and movements of freight trains used in the 
prosecution of the business of traffic in freight commodi- 
ties, which is the primary object of the operation and run- 
ning of such trains. Such a person, say the court, is for 
_ certain purposes a passenger, but he is not such in the 
usually unrestricted sense of that term. His contractual 
‘right is to proceed on the freight train, upon which his 
stock is shipped, from the place of shipment to its destina- 
tion. His duty is to care for his stock in transit, and his 
rights and privileges as a passenger are limited by the 
necessity of traveling on such freight train and by the 
requirement that he should care for his stock. In Afissouri 
P. R. Co. v. Tietken, 49 Neb. 130, it is held that such a 
person, so riding on a freight train carring his stock, “as-’ 
sumes such risks and inconveniences as necessarily attend 
upon caring for such stock, and, modified accordingly, the 
liability of the railroad company to such shipper for per- 
sonal injuries by him sustained, by reason of the negli- 
gence of its employees, is that of a common carrier for 
hire.” The rule is restated in the case of Omaha & R. V. R. 
Co. ». Crow, upon its second appearance in this court, 54 
Neb. 747. It is also decided, in the latter case, that such 
a shipper does not assume the risk of negligence by the 
carrier, but only such dangers as result from his peculiar 
duties, while the railroad is being carefully operated. Say 
the court: 

- “He (the passenger) must ride on the train with the 
animals. He must care for them en route, and in various 
ways subject himself to perils not incident to ordinary 
travel. To the extent that such requirements interfere 
with the operation of the ordinary rules of liability, the 
duty of the carrier is accordingly modified. * * * The 
statute fixing the liability of carriers to ordinary pas- 
sengers is, from the nature of the case, not applicable; but 
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subject to the different conditions reasonably arising from 
the special arrangements and duties created by such a 
contract, the common law as to carriers of passengers 
applies. The carrier, subject to such modifications, is 
still bound to the exercise of the highest degree of care of 
which human foresight is capable; and contributory negli- 
gence is a defense.” 

It must, we think, be accepted as the settled doctrine of 
this jurisdiction that a person with right of passage on a 
freight train, for the purpose of attending to his stock .. 
being shipped by the railroad company on such traiu, sus- 
tains to the company the relation of passenger to carrier, 
but in a restricted and modified sense. He is required to 
perforin the duties for which his passage is provided and, 
for such purposes, assumes the risks incident to their per- 
formance. In fixing the liability of the carrier, then, re- 
gard must be had to the means and methods employed by 
the company in the operation of its freight trains, in the 
accomplishment of the business for which primarily em- 
ployed, and the risks and hazards inherent in and neces- 
sarily attendant on the carriage of passengers by this 
method. ; 

“rom the composition of such a train and the appli- 
ances necessarily used in its efficient operation, there can 
not, in the nature of things, be the same immunity from 
peril in traveling by freight train, as there is by passenger 
trains, but the same degree of care can be exercised in the 
operation of each. The result in respect of the safety of 
the passenger may be wholly different, because of the in- 
herent hazards incident to the operation of one train and 
not to the other, and it is this hazard the passenger as- 
sumes in taking a freight train, and not hazard or peril 
arising from the negligence or want of proper care of 
those in charge of it. Ordinarily, carriers of passengers 
for hire, while not insurers of absolutely safe carriage, are 
held to the exercise of the highest deerce of care, skill and 
diligence, practically consistent with the efficient use and 
operation of the mode of transportation adopted.” Chi- 
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cago & A. R. Co. v. Arnol, 144 Tll. 261, 271. See also Olds 
v. New York, N. H. & H. R. Co., 172 Mass. 73. 

Judged by these tests, and measuring the duties and 
responsibilities of the parties to the present controversy, it 
is for us, next, to consider and determine the question of 
negligence of the defendant company for the injury com- 
plained of which is relied on as a basis of recovery by the 
plaintiff. 

2. It is contended that ‘the negligence of the plaintiff 
alone contributed to his injury, and that the evidence 
fails to show any negligence on the part of the defendant. 
Whether or not the defendant company is to be held liable 
because of its alleged negligence in respect of the injury 
’ complained of, is to be determined by the facts and circum- 
stances surrounding and leading up to the act, as a result 
of which the plaintiff came in collision with the engine of 
the defendant, as above stated. As the situation then ex- 
isted, it became necessary for the plaintiff to find his way 
from the way-car in which he had been riding to the other 
end of the train, a distance of about 30 car-lengths. The 
fact that the passengers on this train, of whom there were 
several, were compelled to change from one car to another, 
and from one part of the yard to another was, we are war- 
ranted in assuming, known to the servants of the defendant 
company who were operating the engines, moving cars 
and making up the trains that were then being arranged 
in its freight yards. They knew, and must have known, 
that such a change would lead to more or less confusion 
and doubt as to the proper and exact place to go, and the 
particular place where the car would be found in which to 
continue their journey. It was known that this change 
must be made by walking some distance between the 
tracks. There was no well defined roadway by which pas- 
sengers could go from the one place to the other. The 
travel necessarily was along and between parallel tracks 
laid close together, many of which were occupied with 
moving cars and engines being changed about in the yards. 
More or less noise and confusion of a bewildering character 
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surrounded those transferring themselves from one car to 
the other. It can hardly be doubted that the same duty 
devolved upon the company to guard against injury to its 
passengers, while changing from one way-car to the other, 
that rested upon it at all times during the journey of the 
passenger. The passenger, as it occurs to us, had a right 
to rely on the belief that the company would, with reason- 
able prudence and caution, operate its trains and engines 
in such a way as not to unnecessarily endanger those who 
were, of right and at the company’s direction, in a posi- 
tion to be injured by such engines and appliances. The 
plaintiff in passing, as he did, toward where he must take 
the other car, proceeded along the only practicable route 
that he might travel. He walked down by the side of the 
train on which he had ridden, till he had reached the point 
where he might reasonably expect to find the way-car on 
which he was to finish his journey, ‘and in the neighbor- 
hood. of which it was to be attached to the train as it was 
to proceed to its destination. Before he had left the posi- 
tion between the two tracks where he had been traveling, 
and while seemingly just in the act of turning to cross 
the track on which his train was standing, in so doing, it 
is obvious he deviated in a slight degree from the exact 
center of the path along which he had been traveling, so as 
to bring his body within the path of the moving engine on 
the adjoining track, where he was struck by it and injured. 
It is in evidence that he was thrown a considerable dis- 
tance. He testifies that he heard nothing of bell, or whistle, 
or other warning sound. The engineer on the moving en- 
gine saw him a considerable distance in advance, about 
100 feet, but, from the position he was then in, the engineer 
thought he would clear his body by about a foot. Was the 
engineer justified in taking such chances? Would'the comn- 
pany be free from negligence, when no effort was made to 
bring the engine under perfect control so as to pass with 
safety the plaintiff and his companion who, by reason of 
the train on the other side of them, were compelled to 
occupy a more or less perilous position between the two 
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tracks? The defendant company owed to the plaintiff the 
duty of exercising the highest degree of care and caution 
for his personal safety consistent with the convenient and 
efficient operation of its engines and cars in its freight 
yard, in the proper prosecution of its business. Whether 
it had discharged this duty, under the circumstances, was 
for the determination of the jury, under the pleadings and 
the evidence in support thereof. All the attendant facts 
and circumstances, the time of night, whether the yards 
were dark or lighted, the distance necessarily traveled in 
going from one car to the other, the facilities and oppor- 
tunities afforded for making the transfer, the location of 
the tracks with reference to each other, the movements of 
engines and cais thereon, and the precautions taken to 
avoid injury to those making such transfer, were all mat- 
ters for the consideration of the jury, in determining the 
questions of negligence, under proper instructions of the 
court; and we are of the opinion that the evidence is 
sufficient to warrant a finding that the defendant company, 
through its servants, was, at the time under the circum- 
stances shown in evidence, guilty of actionable negligence, 
and that such negligence was the proximate cause of the 
injury. . 

3. It is contended that the plaintiff was guilty of con- 
tributory negligence, which precludes any recovery on his 
part. This contention is based almost entirely on the 
proposition that he failed to use his senses of sight and 
hearing and thus allowed himself to be run down, as it 
were, by the moving engine on the adjoining track. It is 
contended that if further warning or knowledge was neces- 
sary, in order to induce him to be reasonably careful, that 
this was, furnished when ,the engine which struck him 
passed him going to the north, as he was walking by the 
side of his train toward the south, and, to avoid which, 
he pressed closer to his standing train in order to be en- 
tirely out of danger from its passing. It is said that he, 
without looking backward, listening for or paving any at- 
tention to the running of this engine upon the adjoining 
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track, after he had observed it running to the north, pro- 
ceeded on his way to the south, wholly heedless of its fur- 
ther movements on its return, when it ran onto him in the 
manner complained of. It is also argued that he was negli- 
gent, not only in failing to listen and look for the engine 
and to observe its movements, but that, in stepping to one 
side of the centre of the path between the tracks where he 
was walking so as to come in the path of the projecting 
portions of the engine, his act was equivalent to stepping 
between the rails of the.track with knowledge, which he 
is shown to have possessed, that this track was being used 
by passing engines and cars, used in and about the business 
of the company in its freight yard, where the injury oc- 
curred. Whether or not the plaintiff is to be charged with 
contributory negligence precluding a recovery must, we 
think, be determined by the attending facts and surround- 
ing circumstances, and the question of negligence on his 
part is peculiarly one of fact to be determined by the jury. 
Of course, the duty devolved on the plaintiff to proceed on, 
his way from one car. to the other with that degree of care 
and caution to avoid injury that would be exercised by a 
man of ordinary prudence and foresight under like cir- 
cumstances. The caution and prudence that he was re- 
quired to display must be conmensurate with the known 
dangers surrounding him, and of those which he had 
reasonable cause to believe to be impending. He was 
reasonably familiar with the yards and had, prior to this 
occasion, changed way-cars in the same way he was then 
attempting to make the change. The plaintiff, at the 
time of the injury complained of, was going from one way- 
car to the other, where he had lawful right to be and where 
he found himself in a place of danger, not only on the invi- 
tation but at the direction of the defendant company. 
Whether the plaintiff, in fact, exercised that degree of care 
and caution required of him was a question for the jury, 
under the evidence bearing on the subject. It is apparent 
that he proceeded with all due cantion between the tracks, 
and in a safe position, as he was traveling to the head of 
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the train on which he had been riding. His testimony 
warrants the inference that he was alert and observant of 
the movements around him, in order to avoid injury to 
himself. That he did not observe the return of the engirie, 
as it was running to the’ south, and going as swiftly as the 
evidence warrants a jury in finding it was running, can 
not, we are satisfied, justify the conclusion that he was 
guilty of contributory negligence, as a matter of law. In 
respect of the question of his moving his body while stand- 
ing or walking between the two tracks, so as to come within 
the path of the projecting parts of the engine, it is to be 
noted that but a slight deviation or swerving from a line 
marking the middle of the path between the tracks would 
bring the body of a person so as to come in contact with 
the overhanging portions of the cars or engines, as they 
were standing or moving on the adjoining tracks. A per- 
son in walking between the two tracks, or preparing to 
turn across one of them, would, at times, in all probability, 
and perhaps unconsciously, swerve his body from the true 
center line so as to come within the path of the overhang- 
ing parts of a car or engine moving on the adjacent track. 
Under such circumstances, we can not believe that negli- 
gence ought, as a matter of law, to be imputed to one who, 
while thus traveling, permitted himself to depart from the 
straight and narrow path in so slight a degree and, be- 
cause of which, came in collision with a moving object on 
the track, the coming of which he was wholly unconscious 
of. It is to be borne in mind that the plaintiff, in finding 
his way from one way-car to the other, might reasonably 
assume that the defendant company would not expose him 
to any danger which, by the exercise of that degree of care 
and caution required of it to those in its charge as pas- 
sengers, could be avoided. The plaintiff was required to 
exercise reasonable care but, at the same time, he could 
rely upon the faithful observance, by the employees of the 
defendant company, of such precautionary measures con- 
sistent with the proper prosecution of its business, as 
would secure to passengers a sufe transfer from one car to 
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the other. The principle underlying cases of this kind and 
the reasons for the rule are well stated in the case of 
Terry v. Jewett, 73 N. Y. 338, 344. In discussing the doc- 
trine of the relative duties, rights and responsibilities of 
carriers and passengers the court say: 

“The rule is well settled that a traveler crossing a rail- 
road track on a public highway is bound to use his eyes 
and ears to ascertain whether a train is approaching; but 
this rule has not been held in this state to apply to pas- 
sengers who are crossing a track at a station to get on a 
train. There is a difference between the care and caution 
demanded in crossing a railroad track on a highway and 
in crossing while at a depot of a railroad company to 
reach the cars. No absolute rule can be laid down to 
govern the passenger in the latter case under all circum- 
stances. While a passenger has a right to pass from the 
depot to the train on which such passenger intends to 
travel, and the company should furnish reasonable and 
adequate protection against accident in the enjoyment of 
this privilege, the passenger is bound to exercise proper 
care, prudence and caution in avoiding danger. The de- 
gree of care and caution must be governed in all cases by 
the extent of the peril to be encountered and the circum- 
stances attending the exposure.” 

At the request of the defendant, the jury were instructed 
that, if it found from the evidence that the railroad com- 
pany had been negligent in some or all of the particulars 
alleged against it, and it also found that the plaintiff him- 
self had been guilty of negligence which caused or helped 
to produce the injury, then, the law is, if both parties are 
found to be guilty of negligence, neither one could recover 
from the other for the injury caused by such negligence 
and that, in this action, the plaintiff could not recover from 
the railroad company. The jury were also told that, in 
making the transfer from one car to the other, the plain- 
tiff was bound to make careful use of his senses of sight 
and hearing, and to use all the care and caution of an 
ordinarily cautious and prudent person, under such circum- 

23 
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stances, commensurate with the dangers of the situation, 
to protect and save himself from injury or accident, and 
especially to avoid collision with an engine or cars run- 
ning on an adjacent track, and that, if the jury found that 
the plaintiff did not exercise such care and caution at or 
immediately before the time of the collision, then, he is 
not entitled to recover damages from the defendant com- 
pany. 

Negligence was properly defined, and these instructions, 
we think, fairly submitted to the jury the question of the 
alleged contributory negligence of the plaintiff, and the 
finding of the jury must, under well settled principles of 
remedial law, be regarded as conclusive. 

4. Complaint is also made because of the submission to 
the jury, by an instruction, of an issue raised by the plead- 
ings, of the alleged negligence of the defendant company 
in the manner of constructing its tracks in the freight 
yards where the accident happened. It is contended that 
the petition states no cause of action in this regard, and 
that the evidence did not justify the submission of such a 
question to the jury. In the absence of any attack on the 
pleading and in view of the theory upon which the parties 
tried the case, the pleadings must, we think, be held to have 
presented this issue. We are disposed to the view that, 
with no other issue of negligence, a verdict, under the 
record as presented, in favor of the plaintiff, could not be 
upheld. But the allegation respecting the construction of 
the tracks has only an incidental bearing upon the negli- 
gence charged. The defendant company tendered an issuc 
on this question, and its evidence was elaborate on the 
proposition that the tracks in the yards were properly 
constructed. Competent evidence was introduced on both 
sides in order to maintain the issue. It was spoken of, in 
the instructions, in connection with the other alleged acts 
constituting the negligence charged. The defendant, we 
are satisfied, was in no wise prejudiced. In fact, instruc- 
tions were given, at the request of the defendant, inviting 
a verdict from the jury upon all questions regarding the 
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negligence charged, and all allegations in respect thereof 
which were, in substance, the same as the one given by 
the court, of which complaint is made. The defendant can 
not, therefore, predicate error upon the giving of an in- 
struction which is substantially the same as one given at 
its own request. The judgment rendered can not right- 
fully be disturbed, solely on the ground of the court’s sub- 
mitting to the jury in one of its instructions, in the way 
it was submitted, the question of the negligence of the de- 
fendant because of the manner of constructing its tracks 
in its freight yards, where the injury occurred. 

Upon an examination of the whole record, we are of the 
opinion that no substantial error prejudicial to the rights 
of the defendant is tound therein; that the evidence sup- 
ports the finding of the jury; and that the judgment ren- 
dered thereon ought to be affirmed, which is accordingly 
ordered. 

The judgment of affirmance is adhered to. 


REAFFIRMED. 


BARNES, J., dissenting. 


It is correctly stated, in the prevailing opinion, that a 
shipper of live stock who receives, from the railroad com- 
pany undertaking the transportation of such stock, a free 
pass to enable him to care for his stock in transit, assumes 
such risks and inconveniences as necessarily attend upon 
that manner of travel and the caring for such stock; and, 
modified accordingly, the liability of the railroad company 
to such shipper, for personal injuries by him sustained by 
reason of the negligence of its employees, is that of a com- 
mon carrier for hire. It follows, that the plaintiff’s right to 
recover for the injuries complained of in this case, depend 
upon some actionable negligence on the part of the de- 
fendant company. As I read the record, no such negli- 
gence is shown. The space between the railroad tracks, 
where the plaintiff was walking, in order to reach the 
caboose, as explained in the majority opinion, was wide 
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enough for his safe passage, if he had exercised ordinary 
care to avoid being struck by the defendant’s passing 
engine. This fact was clearly established when it was 
shown that the defendant’s yard, including the tracks and 
space in question, were constructed more than 25 years ago, 
and from that time to this has been used by the public for 
passage, the same as it was being used by the plaintiff at 
the time of the accident, and by the employees of the rail- 
way company to do their work in and about the yard, with- 
out other accident or injury than the one now complained 
of.’ The plaintiff, it appears, was entirely familiar with 
the situation, and such familiarity may have made him 
careless and inattentive to his surroundings, when he in- 
advertently stepped to one side, and thus suddenly put 
himself in front of the approaching switch engine. It 
seems to me that the negligence which caused the injury 
complained of, if any, was the plaintiff’s negligence, and 
therefore I am of opinion that our former judgment should 
be vacated, and the judgment of the district court reversed. 


BEATRICE CREAMERY COMPANY V. MARY FYTZGERALD. 
Firep NovEMBER 5, 19038. No. 13,154. 


Bond of Administratrix: Puslic Poricy. A bond executed by the 
administratrix of an estate, conditioned that she will reimburse 
a proposed purchaser of certain lots belonging to the estate, upon 
which a mortgage was being foreclosed, any amount in excess of 
twelve thousand dollars which he might be compelled to bid at 
the foreclosure sale, is void as against public policy. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Adolphus R. Talbot and Thomas 8, Allen, for plaintiff in 
error. 


Thomas J. Doyle, George W. Berge and James Mana- 
han, contra. 
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DuFFIE, C. 


Mary Fitzgerald is administratrix of the estate of John 
Fitzgerald, deceased. November 4, 1898, she entered into 
the following agreement: 


“It is agreed by and between Mary Fitzgerald, adminis- 
tratrix of the estate of John Fitzgérald, deceased, as party 
of the first part, and the Beatrice Creamery Company, of 
Lincoln, Nebraska, as party of the second part, as fol- 
lows: The party of the second part agrees to purchase 
lots five (5), six (6), seven (7), eight (8), nine (9) and 
ten (10) in block forty-five (45) in the city of Lincoln, 
and to bid and pay therefor the full sum of twelve thou- 
sand ($12,000) dollars. The party of the first part agrees 
to sell and convey said lots to the party of the second part 
for said sum of $12,000, and to convey the same under the 
direction and order of the United States court for the dis- 
trict of Nebraska, free and clear of any liens of any kind, 
as soon as decree is entered and sale confirmed by said 
United States district court. The party of the second part 
is to enter upon the possession of said premises under a 
lease executed and delivered this day, and as a part of 
this agreement the party of the second part is to pay said 
sum of $12,000 upon the delivery to it of said master in 
chancery’s deed. Said sum to be paid first in satisfaction 
of any claims upon said property by the Provident Life 
‘and Trust Company of Philadelphia, and the balance to 
the order of the party of the first part. Upon the delivery 
of the said deed as aforesaid, and the payment of the said 
$12,000 according to this agreement, the said party of the 
second part will surrender to the party of the first part 
the lease executed this day. Mary FITZGERALD, 

“4th November, 1898. BEATRICE CREAMERY Co., 

“By G. E. HasSKELL, Prest. 
“Morris FRIEND, Sec’y.” 


At the same time she executed a bond of which the fol- 
lowing is a copy: 
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“Know all men by these presents, that I, Mary Fitz- 
gerald, administratrix of the estate of John Fitzgerald, de- 
ceased, of the city of Lincoln, Lancaster County, Nebraska, 
and Mary Fitzgerald, each are held and firmly bound unto 
the Beatrice Creamery Company, of Lincoln, Nebraska, in 
the sui of twenty thousand ($20,000) dollars good and 
lawful money of the United States, to be paid to the said 
Beatrice Creamery Company, its successors or assigns, for 
which payment well and truly to be made, I do bind my- 
self, my heirs, executors and administrators firmly by these 
presents. 

“Dated this 4th day of November, 1898. 

“The condition of this obligation is such, that whereas, 
the said Beatrice Creamery Company has purchased from 
the estate of John Fitzgerald, deceased, lots 5, 6, 7, 8, 9 
and 10 in block 45, in the city of Lincoln, Lancaster county, 
Nebraska, upon which it proposes to at once erect a suit- 
able building and place therein proper machinery for con- 
ducting its business, and whereas said estate of John Fitz- 
gerald, deceased, can not at once convey a perfect title 
to said property to said Beatrice Creamery Company, but 
said estate is anxious and willing that said Beatrice 
Creamery Company shall proceed forthwith to the erection 
of said building, and said Mary Fitzgerald, administratrix 
of said estate, shall furnish and deed said property to said 

Beatrice Creamery Company within four months from the 
date hereof, by deed, free and clear of all incumbrances, 
and if necessary, have said property sold through the 
court by administrator’s sale to perfect said title; now 
therefore, if the said Mary Fitzgerald, administratrix of 
said estate, shall fully comply with her contract to convey 
or cause to be conveyed to said Beatrice Creamery Com- 
pany said real estate above described free and clear of all 
incumbrances, and will furnish a complete abstract of 
title showing perfect title in the Beatrice Creamery Com- 
pany by said conveyance within the time herein prescribed ; 
and if at any public sale through an order of court or 
otherwise, the said Beatrice Creamery Company shall he 
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required, in order to protect its interests and rights, to 
bid and pay a greater price for said property described 
than that which is agreed upon as the purchase price of 
the same between said Beatrice Creamery Company and 
the administratrix of the estate of John Fitzgerald, de- 
ceased, then said Mary Fitzgerald, administratrix of John 
Fitzgerald, deceased, will reimburse and indemnify said 
Beatrice Creamery Company any and all losses or dam- 
ages which it may sustain by reason of said public sale 
or otherwise, or because of the inability of the estate of 
John Fitzgerald to convey good and perfect title to said 
Beatrice Creamery Company upon this date, then this 
obligation to be void, otherwise to remain in full force 
and effect. Mary FITZGERALD. 
“In presence of 
“T, S. ALLEN.” 


At the time of making this agreement and bund, the 
property in controversy was being foreclosed in the federal 
court, and at the foreclosure sale plaintiff in error bid at 
the sale $12,000, being $2,000 more than the amount of the 
decree, and this excess was paid to Mrs. Fitzgerald as ad- 
ministratrix. At that time, certain taxes against the prop- 
erty amounting to nearly $1,800 were due and unpaid, and 
the company, in its petition, alleges that, in order to obtain 
a perfect title, it was compelled to pay said taxes. The 
petition further states that defendant in error failed to 
furnish an abstract of title, for which it was compelled to 
pay $33.85, and these matters are alleged as a breach of 
the bond, and judgment is asked against her for the amount. 
A demurrer to the petition was sustained by the district 
court, and, a motion for a new trial being overruled, the 
company has brought the case to this court by petition in 
error. 

The only manner in which an administratrix can dis- 
pose of the real estate of the decedent is by a public sale 
made on the order of the district court. In the present 
instance the property in controversy was incumbered by a 
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mortgage which was being foreclosed, and, while a sale 
under the decree of foreclosure would convey to the pur- 
chaser a perfect title and would obviate the necessity of 
Mrs. Fitzgerald applying to the district court for an order 
to sell the equity of the estate, still it is clear that the in- 
terests of the estate which would receive the benefit of any 
surplus above the mortgage debt, required the sale in the 
foreclosure proceedings to be as open to competition and 
conducted under such circumstances as to encourage bid- 
ding, as though made on an application of the administra- 
trix herself under our statute; and any contract, the natu- 
ral result of which would be to induce the administratrix 
to discourage bidding at the sale or prevent free competi- 
tion, would be against public policy and void. One of the 
conditions of the bond sued on is as follows: 

“And if at any public sale through an order of court or 
otherwise, the said Beatrice Creamery Company shall be 
required, in order to protect its interests and rights, to bid 
and pay a greater price for said property than that which 
is agreed on as the purchase price of the same between said 
Beatrice Creamery Company and the administratrix of the 
estate of John Fitzgerald, deceased, then said Mary Fitz- 
gerald, administratrix of John Fitzgerald, deceased, will 
reimburse and indemnify said Beatrice Creamery Com- 
pany any and all losses or damages which it may sustain . 
by reason of said public sale or otherwise.” 

It is clear from this condition of the bond that, to save 
herself from personal liability thereon, Mrs. Fitzgerald 
was interested in secing that the property did not bring 
more than $12,000 at the foreclosure sale. In other words, 
she entered into a contract in which her personal interests 
ran wholly counter to the trust which she was administer- 
ing, the natural result of which would be to induce her to 
discourage purchasers from attending the sale and to pre- 
vent, as far as she might, free competition thereat. That 
such a contract is against public policy requires no argu- 
ment to show. 

In Herrick v. Grow & Brown, 5 Wend. (N. Y.) 579, the 
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administrators entered into an agreement binding them- 
selves to execute to the plaintiff a proper conveyance of a 
certain piece of land owned by the intestate, as soon as 
they could obtain a sale of same under the order of the 
surrogate, the price agreed upon being $555, and binding 
themselves to the performance of this agreement in the 
sum of $100. The plaintiff, in a suit for the penalty, al- 
leged that, before the commencement of the suit, the de- 
fendants did obtain a sale of the premises under an order 
of the surrogate but they neglected and refused to execute 
a conveyance. The court said: 

“By the statute, administrators must sell at auction, and 
they can sell in no other manner. * * * Suppose a bid- 
der at the auction ‘were to offer $600 for this property 
which the administrators have agreed to sell for $555, they 
must forfeit and pay $100 out of their own pockets accord- 
ing to this contract. They have every inducement there- 
fore to discourage bidding, whereas their duty requires 
them to sell at the highest price. Such a contract is highly 
improper, and a violation of the duty of the administrators. 
It is of course contrary to the policy of the statute and 
void.” 

We have no doubt that the demurrer was properly sus- 
tained, and recommend an affirmance of the judgment. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


COUNTY OF VALLEY, APPELLANT, V. MaGGi£ B. MILFORD ET 
AL., APPELLEES. 
FILep NoveMsBer 5, 1903. No. 12,602. 


1. Tax Lien: Forectosure By County. A county can not foreclose its 
lien for taxes, without a sale first having been made by the 
county treasurer and a certificate of tax sale issued thereon, 
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2. Limitation. A foreclosure proceeding by a county, upon a tax sale 
certificate, must be brought within the time limited by section 1, 
article 4, and section 2, article 5, chapter 77, Compiled Statutes. 


The five-year limit, within which foreclosure proceedings 
upon a tax sale certificate must be brought, does not commence 
to run until the expiration of the two years within which the tax 
debtor may redeem from the sale. 


4. Loss of Lien. The county’s lien for taxes is not devested by the 
failure of the county to foreclose its tax lien within the time 
limited by statute, but the county may again purchase at tax sale 
for the years covered by its prior purchase. 


APPEAL from the district court for Valley county: JOHN 
R. THOMPSON, JUDGE. Reversed and dismissed. 


George W. Hall and Victor O. Johnson, for appellant. 


Edwin M. Coffin, Elliott J. Clements and Herman West- 
over, contra. 


KIRKPATRICK, C. 


This is a foreclosure proceeding brought by the county 
of Valley against Maggie B. Milford and her husband, to 
foreclose a lien for taxes upon certain property owned by 
the Milfords in Ord, in that county. The petition pleads 
five causes of action, each for taxes against the same prop- 
erty for separate years. The first four causes of action 
are upon Sale certificates issued by the county treasurer, 
upon sales made to the county, in accordance with law, 
after the property had been offered at public tax sale and 
remained unsold for want of bidders. The fifth cause of 
action was an attempt on the part of the county to fore- 
close its general lien for taxes, without a sale having first 
been made and a certificate issued. The regularity of the 
assessment and levy of the taxes was conceded, and the 
petition of the county was sufficient to recover upon all 
the causes of action except the fifth, unless the several 
causes of action are barred by the statute of limitations. 
The Milfords interposed general demurrers to each cause 
of action. The demurrers were sustained as to the first 
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and second causes of action, upon the ground that the 
statute of limitations had run as to the tax sale certificates 
issued to the county upon the sales therein alleged. The 
county declined to plead further, and its first two causes 
of action were dismissed. The demurrer was overruled as 
to the third, fourth and fifth causes of action, and the Mil- 
fords elected to stand upon their demurrer as to the fifth 
cause of action, and answered as to the third and fourth, 
pleading the statute of limitations. The county. filed a 
general demurrer to the answer filed by the Milfords, 
which was sustained by the court, and the Milfords electing 
to stand upon their answers, a decree was entered by the 
court upon the pleadings, dismissing the petition as to the 
first and second, and decreeing a foreclosure as to the 
third, fourth and fifth causes of action. Both parties ap- 
peal, and the questions here presented are: First, can the 
county foreclose a lien for taxes, without a sale in due 
form having first been made by the county treasurer, and 
a certificate issued thereon. Second, does the statute of 
limitations run against the county, in a proceeding to 
foreclose its lien, after purchase at tax sale and the issu- 
ance of a tax sale certificate in accordance with law. 

As to the first contention, it may be regarded as finally 
settled against the rights of a county to foreclose in the 
absence of a sale, by the determination of this court in the 
case of County of Logan v. Carnahan, 66 Neb. 685. Of the 
soundness of the conclusion reached in that case we have 
no doubt. It follows that the action of the trial court, in 
decreeing a foreclosure as to the fifth cause of action, is 
wrong and must be reversed. 

There can be no doubt of the right of the county to pur- 
chase at private tax sale under the provisions of both sec- 
tion 1, article 4, and section 1, article 5, chapter 77, Com- 
piled Statutes, and this right has been expressly recognized 
by this court in County of Lancaster v. Rush, 35 Neb. 119, 
and County of Lancaster v. Trimble, 33 Neb. 121. 

It follows, therefore, that the only remaining question 
requiring determination in this case is, whether the limita- 
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tions contained in section 1, article 4, and section 2, article 
5, can be held to apply to counties. Section 1, article 4, 
chapter 77; provides in part as follows: 

“They (the county commissioners) may, in the name of 
their respective counties, proceed by action at any time 
before the expiration of five years from the date of such 
sale, to foreclose such certificates or liens in the district 
court of such county.” 

In view of the constitutional provision which provides 
that the tax debtor may redeem from the tax sale at any 
time within two years, and in view of other provisions of 
the statute, this court has repeatedly held that the five 
years, within which foreclosure proceedings might be 
brought, did not commence to run until the expiration of 
the two years within which the tax debtor might redeem 
from the sale. This rule has been so repeatedly announced 
by this court that the question may be no longer regarded 
as an open question. It follows, therefore, that proceed- 
ings to foreclose under a tax sale certificate must be 
brought by the ordinary tax sale purchaser within seven 
years from the date of the sale upon which the certificate 
was issued. 

There would seem to be no valid reason why the statute 
of limitations should not be held to apply to a foreclosure 
brought by a county, upon a tax sale certificate issued 
under the provisions of section 1, article 4, chapter 77, in- 
asmuch as the section which authorizes the purchase, in 
express terms, limits the time within which the county can 
bring its foreclosure proceeding. Such being the evident 
purpose and intent of the legislature, we are constrained 
to hold that the county must exercise its right to foreclose 
upon a tax sale certificate issued to it, within seven years 
from the date of such certificate, or its action will be 
by the statute. 

It is contended on behalf of the county that, if the sec- 
tion quoted from be held to be a limitation upon the right 
of the county to foreclose, such section is, to that extent, 
unconstitutional; that, under the provisions of section 
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138, article 1, chapter 77, of the revenue law, taxes are 
made a perpetual lien upon the land against which they 
are assessed; and that by the provisions of section 146, 
article 1, of that chapter, it is declared that no county shall 
have the power to remit or commute any portion of taxes 
against any property or of any person; and that, by the 
terms of the constitution, the legislature is prohibited from 
releasing or in any manner discharging taxes; and, if the 
mere failure of the county board to institute foreclosure 
proceedings for a period of seven years after the tax sale 
certificate was issued would bar the right of the county 
to foreclose, it would operate as a release or discharge of 
the lien for taxes. The steps necessary to be taken and 
the rights acquired by a county at tax sale differ very ma- 
terially from the steps taken and the rights acquired by a 
private purchaser. The county is not a competitive bidder, 
and can only purchase when the property has remained 
unsold for want of bidders.. Again, the county is not re- 
quired to pay the purchase price, and neither is it entitled 
to a twenty per cent. interest on the purchase price, nor the 
allowance of attorneys’ fees in case of foreclosure. All of 
these questions seem to be settled by the statute or the 
prior decisions of this court. The distinctions between 
a purchase by the county and by an individual, as such, are 
so apparent, it must be held that a different rule applies to 
a purchase made by a county and one made by an indi- 
vidual. 

In the case of Foree v. Stubbs, 41 Neb. 271, this court 
said: 

“The provision of the revenue law by which taxes are 
declared to be a perpetual lien is designed for the benefit 
of the state and the different municipalities which are au- 
thorized to provide revenue by taxation.” 

To the same effect is Johnson v. ‘Finley, 54 Neb. 733. 
The county, therefore, does not in any way waive its lien 
by a purchase at tax sale; it simply takes advantages of one 
of the provisions of the statute, to enable it to procure a 
judicial sale of the property that will devest the title of 
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the delinquent owner, and thus obtain the amount of taxes 
due. The lien for taxes is perpetual, and can only be de- 
vested by payment. When an individual purchases, he is 
compelled to pay the taxes, and the state, county and other 
municipal subdivisions receive and thereafter retain the 
money, and the law maintains the lien in force, for a stipu- 
lated number of years, to enable the purchaser to get his 
money with interest. But it was probably never contem- 
plated that the county should ultimately become the owner 
in fee of the land, by purchase at judicial sale. 

We are, therefore, of the opinion that while the statute 
of limitations in this particular case applies to a fore 
closure of a tax lien by a county, yet, upon a sale for taxes 
to the county, and the failure of the county to institute and 
prosecute to completion a foreclosure of its lien, the 
county’s lien for taxes is not devested and the county must 
again purchase at tax sale for the years covered by its 
prior purchase, and must, within the period fixed by law, 
foreclose upon its second purchase; and that the lien of 
the county for taxes is not devested except upon the judi- 
cial sale resulting from foreclosure proceedings, or the 
payment of the taxes. 

It appearing in this case that more than seven years had 
elapsed from the date of the sale, in each cause of action, 
before the commencement of the proceedings, the first, 
second, third and fourth causes of action were wholly 
barred by the statute of limitations. It follows that the 
judgment of the trial court as to the first and second. causes 
of action was right, and as to the third, fourth and fifth 
causes of action, was wrong. It is therefore recommended 
that the judgment of the lower court be reversed and the 
proceedings dismissed. 


HASTINGS, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the proceedings dismissed. 

REVERSED. 
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JOHN RICHARD NEARY ET AL., APPELLEES, V. JOHN NEARY 
BT AL., IMPLEADED WITH WILLIAM H. THORALD, APPEL- 


LANT. 
Fitep NovEMBER 5, 1908. No. 12,736. 


1. Action to Quiet Title: TrRusTEE: MortcacrkE: Caveat Empror. The 
rule of caveat emptor applies to purchasers or mortgagees of 
property from trustees, executors or other persons acting in fidu- 
clary capacities. 


2, Trustee: Notice. A testatrix, who willed her property to her chil 
dren, appointed her husband her sole executor, with power, when 
in his judgment it would best subserve the interests of the estate, 
to sell or exchange the property devised, provided the proceeds of 
such sale or transfer were reinvested in real estate, the title to 
which should vest in her children. After testatrix’s death, the 
husband remarried, and, as executor, conveyed property of the 
estate to his second wife without consideration, and soon there- 
after he and his wife joined in a mortgage upon the property 
conveyed, the money being paid to him and by him diverted ta 
his own use. The will was probated, and appeared of record and 
upon the abstract of title upon which the mortgagee relied in 
making the loan. Held, That the mortgagee and his assignee 
were charged with notice of the want of power in the executor 
to place the legal title in the wife, and to mortgage any of the 
property of the estate. 


APPEAL from the district court for Lincoln county: nay 
SON M. GRIMES, JUDGE. Affirmed. 


Beeler & Muldoon and H. 8. Ridgley, for appellant. 
Wilcox & Halligan, contra. 


KIRKPATRICK, C. 


This is an appeal from a judgment of the district court 
for Lincoln county, quieting the title to certain real estate 
in North Platte in appellees herein, legatees of Sarah J. 
Neary. The questions in controversy arise upon the fol- 
lowing facts: In December, 1885, Sarah J. Neary died, a 
resident of Lincoln county, being the owner of the real 
estate in controversy. She left a last will and testament, 
under the terms of which she bequeathed to appellees, her 
children, the real estate in question. She appointed her 
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husband, John Neary, her sole executor, the appointment 
being made in the following provision of her will: 

“Reposing confidence and trust in my beloved husband 
John Neary, I appoint him sole executor of this my last 
will and testament, and direct that he be not required to 
furnish any bond as such executor. I hereby empower my 
said executor, when in his judgment it shall be for the best 
interest of said estate herein bequeathed to my children, 
to sell or exchange any portion of said real estate, pro- 
vided that the proceeds of any such sale or exchange shall 
be invested in real estate, the title to which shall vest in 
my children. Any real estate so purchased shall be treated 
in all respects as hereinbefore directed.” 

The will was duly admitted to probate, and John Neary 
accepted the trust, and entered upon the discharge of his 
duties as executor. Shortly after the death of testatrix, 
John Neary married Mary Jane Mackel, and soon there- 
after, individually and as executor of the estate of Sarah 
J. Neary, deceased, he deeded to his new wife, Mary J. 
Neary, the property in controversy, the expressed consider- 
ation in the warranty deed which he executed being $5,000. 
It is not disclosed that his new wife possessed any sepa- 
rate property, and it is conceded that no consideration was 
paid for the conveyance. After receiving title, Mary J. 
Neary instituted a proceeding in court to cancel some 
apparent cloud upon the title, and, about eight months 
after she received title from her husband, she and her hus- 
band joined in a mortgage on the property to the Meed 
Loan & Trust Company for the sum of $1,800, which was 
paid to the husband and used by him, no part of it being 
reinvested for the benefit of the legatees of the will. The 
trust company soon after obtaining the note and mortgage, 
and before maturity, in the usual course of business, sold 
them to William H. Thorald, appellant. Default being 
made in the terms of the mortgage, Thorald instituted a 
foreclosure proceeding, which was prosecuted to decree and 
sale, appellant Thorald being the purchaser. None of the 
legatees in the will of Sarah J. Neary, appellees herein, 
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were made parties, nor were they parties to the proceeding 
to quiet title above mentioned. The will of Sarah J. Neary 
was duly recorded in the office of the recorder of deeds in 
Lincoln county, and appeared upon the abstract of title 
obtained by the trust company at the time it made the loan 
mentioned. Neither the trust company nor Thorald had 
any notice of the relation of the parties and the nature of 
the conveyance between them, other than such as they 
obtained from the abstract of title, the public records of 
Lincoln county, and from the identity of names of the par- 
ties to the conveyance. The will contained a provision that 
the property should be divided among the children when 
a son, named in the will, should reach his majority. This 
he did about a year before the commencement of this pro- 
ceeding. The children were all minors at the time of the 
mother’s death. 

Judgment was entered by the trial court in favor of the 
legatees, canceling the mortgage of Thorald, and quieting 
the title to the premises in controversy in the children of 
Sarah J. Neary, deceased, share and share alike. 

On the part of appellant it is contended that the trust 
company and its assignee, Thorald, are innocent pur- 
chasers of the premises to the extent of the mortgage men- 
tioned; that evidence was inadmissible, as against the re- 
citals of the deed, to show that Mary J. Neary never paid 
any consideration for the conveyance of the premises to 
her; that the executor had a right, under the terms of the 
will, to sell the premises; and that it was no part of the 
duty of the purchaser or mortgagee to see that the sale 
made should be bona fide and the proceeds reinvested for 
the benefit of the children; that, at most, the sale was 
merely voidable. , 

On the part of appellees it is contended that a purchaser 
or mortgagee was bound to take notice of the terms of the 
will and the power of the executor thereunder to convey ; 
that, from the identity of names, the mortgagee was bound 
to take notice that Mary Jane Neary who signed the mort- 
gage with John Neary, the husband, was the same Mary 

2 : 
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J. Neary to whom John Neary had previously executed a 
conveyance of the property, and that the deed, being a con- 
veyance by an executor of the property of the estate to 
his wife, was void under the law. Not all of the questions 
suggested require determination in this case. 

It is not necessary to determine whether the convey- 
ance from Neary to his wife constituted a void or void- 
able sale. It does not, in fact, appear to have been a 
sale at all, or to have been intended by the parties to be 
such. There was no consideration paid, no change of 
possession, and it seems only to have been intended by 
Neary and his wife as a plan to defraud the loan com- 
pany. Under the terms of the will, the most that can be 
contended is that Neary might have made a bona fide sale 
of the property for a valid consideration, provided he re- 
invested the proceeds of the sale in other real estate, the 
title to which, by the terms of the will, would vest in the 
legatees of the deceased wife. We are not called upon to 
determine what the standing of the mortgagee would be, 
- had a sale been made by Neary to his wife in good faith 
for a consideration of $5,000 actually paid, because that 
question is not presented in the case. Neither do we 
think that appellees are in any way bound by the consider- 
ation recited in the deed. While cases might arise in 
which parties to a deed would be estopped to dispute the 
consideration named, this is not such a case. The deed 
was an attempted fraud upon the children, in a transac- 
tion in which they were not parties, and they are at liberty 
to show the fact that no consideration was paid, and that, 
in fact, no sale of the property was ever made, but simply 
a fraudulent attempt to change the legal title from the 
children of the testatrix to the new wife. The actual 
ownership, the equitable title and, in fact, the legal title, 
remain exactly where it was placed by the will of the 
mother; the father never had title. He was simply em- 
powered by the will to devest the title of the children in 
a certain way. This power he never exercised, and the 
fraudulent attempt he made was wholly inoperative. 


VOL. 70] SEPTEMBER TERM, 19038. 323 
Neary vy. Neary. 


The contention that the mortgagee was an innocent 
purchaser seems wholly without merit. We do not under- 
stand that any one can be an innocent purchaser of real 
estate, when there are open and obvious defects in the 
record title of such a nature as to disclose, upon examina- 
tion, that the grantor has no title. In this case, the mort- 
gagee and assignee claim to have acted upon an abstract 
of title, which we find in the record. This abstract shows 
the record title to the property in question to have been 
in Sarah Jane Neary. The abstract then shows the last 
will and testament of Sarah Jane Neary, deceased. This 
must be the foundation of the title upon which the mort- 
gagee is to rely. A very slight examination would have 
disclosed that under the terms of the will, the title to the 
property vested in the children of the deceased testatrix. 
A mere glance at this will would have disclosed that the 
executor had no authority to mortgage the estate in any 
event, and could only make a sale or transfer of the prop- 
erty in a particular way. The mortgagee was bound to 
take notice of the limitations upon the power of the 
executor to convey. On the same page of the abstract is 
shown the conveyance of John Neary, as executor, to Mary 
J. Neary, then the mortgage under which appellant claims, 
executed within less than a year thereafter, and in the 
execution of which Mary J. Neary, the grantee in the deed, 
joins with John Neary, as wife. 

The very slightest diligence in the way of investigation 
along the lines suggested by the abstract itself would 
have disclosed the nature of the entire transaction. 

Something is claimed on behalf of appellant because 
of the certificate of a lawyer that the abstract showed 
good title in Mary Jane Neary. We think the average lay- 
man would have experienced no difficulty in ascertain- 
ing from the abstract and the records of Lincoln county, 
coupled with even slight diligence in the matter of mak- 
ing inquiries along the lines suggested by the records of 
the county and the occupation of the property itself, 
that the title to the property rested in appellees, and that 
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Mary J. Neary and her husband had no power to bind - 
the property by the mortgage in controversy. The rule of 
caveat emptor applies with full force and vigor to pur- 
chasers of property from trustees, executors, and ‘other 
persons acting in fiduciary capacities. The mortgagee in 
this case comes clearly within the rule. The cases of 
Bachelor v. Korb, 58 Neb. 122, and of Veeder v. Mf{cKinley- 
Lanning Loan & Trust Co., 61 Neb. 892, are instructive 
cases upon the doctrine followed in this state. The judg- 
ment of the trial court seems in all respects to be right, 
and it is recommended that the same be affirmed. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN BARTON ET AL. V. HeNry B. SHULL ET AL 
Finep NovemBer 5, 1908. No. 12,877. 


1. Replevin Undertaking: Excrerrions ro Suretizs. Under section 
189 of the code, exceptions to the sufficiency of sureties upon a 
replevin undertaking must be taken within twenty-four hours 
from the time the undertaking is given; the defendant is not 
entitled to the whole of the day after that on which the under- 
taking is given in which to except thereto. 


2. * It seems that such period of twenty-four hours 
ausuld be held to begin on the expiration of the twenty-four 
hours from the taking of the property, allowed the plaintiff for 
the purpose of furnishing the undertaking, although the under- 
taking may have been given before the expiration of that period. 


3. Waiver of Objections. Where no exception is taken to the suffi- 
ciency of the sureties within the time fixed by section 189 of the 
code, all objections as to sufficiency are waived; and the question 
whether the officer acted in good faith in accepting the under- 
taking becomes immaterial. 


4, Witness: ImpracuMeEeNtT, In laying the foundation for impeach- 
ment of a witness by showing a contradictory statement out of 
court, the witness may be asked whether in making the state 
ment he did not detail a conversation with a third person, by 
reason whereof he claimed to remember the fact stated, and, if 
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he denies the whole, proof may be made, not only of the state- 
ment itself, but of the reasons he gave for remembering the fact 
in controversy. 


It is not error, in such a case, to exclude testimony 
of such third person as to the conversation, the conversation itself 
not being material, but only the fact, if such it was, that the 
witness in question referred to it as confirming his memory of 
the fact in dispute. 


6. Trial: STaTeEMENT or TestTrMoNy: Excertions. If the trial judge 
substantially misstates the testimony in giving his recollection 
thereof under section 287 of the code, it is error; but if he 
merely fails to make a complete statement, the party who desires 
that a further or fuller statement be made, being present at the 
time, should make a request to that effect, and, if he makes 
no request, a mere general exception to the statement of the trial 
Judge will not suffice. 


Error to the district court for Saline county: GroRGE 
W. Stupss, JupDGE. Affirmed. 


George H. Hastings, Addison S. Tibbets, George W. 
Tibbets, Morey & Anderson, for plaintiffs in error. 


Fayette I. Foss, Archibald 8. Sands, John D. Pope, Ben 
V. Kohout and R. D. Brown, contra. 


Pounp, C. 


This is a companion case to Barton v. Shull, 62 Neb. 
570, which had been: before the court previously as Shull 
v. Barton, 56° Neb. 716, and 58 Neb. 741. The facts in- 
volved are, in general, the same, but in this case the chief 
controversy is: Whether exceptions to the sufficiency of 
the sureties upon the replevin undertaking involved 
herein were taken within the time required by law. In 
this respect, the cause differs materially from the one 
which has been considered so fully on former occasions. 
Seven special findings were returned by the jury, with 
their general verdict, of which the more material are, 
that the replevin undertaking was filed before 1 o’clock 
P. M. of August 7, 1891, that notice of exceptions to the 
sufficiency of the sureties was given to the coroner at 1 
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o’clock P. M. of said day, and that said notice was “not 
served upon the coroner within twenty-four hours after 
the bond was given.” Upon the general verdict, and these 
special findings, the court rendered judgment for the de- 
fendants, and the plaintiffs prosecute error. 

The statute (code, sec. 189) provides, among other 
things, that the defendant in replevin “may, within 
twenty-four hours from the time the undertaking referred 
to in the preceding section is given by the plaintiff, give 
notice to the sheriff that he excepts to the sufficiency of 
the surcties.” It further provides that “if he fail to do 
so, he must be deemed to have waived all objections to 
them.” The plaintiffs contend that twenty-four hours, in 
this connection, is to be construed as “one day,” and 
hence, as the law ordinarily considers a day a punctum 
temporis, and will not regard fractions thereof, that they 
were entitled to the whole of the day after that on which 
the undertaking was given in which to except thereto. We 
do not think this point is well taken. Had the statute 
said “one day,” there would be another question. While 
a day is nade up of twenty-four hours, a period of twenty- 
four hours may include parts of two days. The very fact 
that the term one day would admit of the construction 
claimed by plaintiffs, evidently moved the legislature to 
fix the period clearly at twenty-four hours, so as to pre- 
vent a further extension of the time by judicial construc- 
tion. If we were to adopt counsel’s interpretation, then, 
as the period of twenty-four hours within which the under- 
taking is to be given must be governed by the same rule, 
the forty-eight hours prescribed by the statute might be- 
come four days, if the property happened to be seized early 
on the first day. It is argued also, on behalf of plaintiff, 
that the period of twenty-four hours within which ex- 
ceptions are to be taken should be held to begin on the 
expiration of ihe twenty-four hours from the taking of 
the property, allowed the plaintiff for the purpose of fur- 
nishing the undertaking, although the undertaking may 
have been given before the expiration of that period. We 


VoL. 70] SEPTEMBER TERM, 1903. * 327 


Barton vy. Shull. 


are inclined to agree to this interpretation. The period 
allowed for investigation of and exception to the sureties 
is very brief, and the defendant in replevin ought to be 
afforded a fair opportunity to protect himself. He ought 
not to be asked to live with the officer for twenty-four 
hours after the property is seized, so as to know the exact 
instant at which the undertaking is given. There is good 
warrant in the holdings of this court in analogous cases 
for beginning the period in which the exceptions are to 
be taken with the termination of the period allowed for 
giving the undertaking. Bazzo v. Wallace, 16 Neb. 293; 
Sherwin & Co. v. O’Connor, 23 Neb. 221; State v. Gaslin, 
25 Neb. 71; Beard v. Ringer, 41 Neb. 831; State v. Scott, 
58 Neb. 571. But we do not think the question material 
in the case at bar. The evidence is undisputed that the 
property was taken before noon on August 6; according 
to the coroner, as early as 9 or 10 o’clock. If we allow 
forty-eight hours from that time, exceptions to the sure- 
ties must have been taken at least by noon of August 8, 
and, as we have seen, the jury found that the notice was 
not served till 1 o’clock in the afternoon of that day. 
One of the questions submitted to the jury was, whether 
the coroner acted in good faith in accepting the under- 
taking. Upon this point, the jury found specially in his 
favor. This finding is complained of as contrary to the 
evidence. But we see no reason to think that the error, 
if any, in this finding is prejudicial. No issue of good 
faith is involved in the case. Where no exception is taken 
to the sufficiency of the sureties within the time fixed by 
section 189 of the code, -“all objections” as to sufficiency 
are waived by express provision of the statute. Being 
waived, all questions as to who they are, what they are 
worth, and ‘how they came to be taken, are at an end, 
unless, at least, the defendant in the replevin action can 
show that he was induced by fraud or misrepresentation 
not to take exception to them as permitted by law. Hence, 
it becomes immaterial whether the officer acted in good 
faith in accepting the undertaking. The parties have 
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precluded themselves from attacking the sufficiency of the 
sureties. So long as that matter is foreclosed, by force of 
the statute, we do not think it can be revived merely by 
’ attacking the officer’s motives. People v. Core, 85 Ill. 248, 
is not in point, since, in that case, there were no statutory 
provisions placing the burden of investigating the sure- 
ties upon the defendant. In this jurisdiction, the statutes 
expressly terminate the responsibility of the officer for 
sufficiency of the sureties, when all objections are waived 
by failure to except or when the sureties justify. Code, 
sec. 189. 

One of the witnesses for plaintiffs testified that the re- 
plevin undertaking was filed in the office of the clerk of 
the district court, with the return of the writ, on the after- 
noon of August 7. On cross-examination, he was asked 
if he had not stated, at a time and place named, and in 
the presence of a number of persons named, that it was 
filed in the morning of that day, and that an attorney for 
the plaintiffs had inquired of him, the next day, when it 
had been filed, and, on being told, exhibited great impa- 
tience, for the reason that there was no time to serve 
exceptions. The witness answered: “I never said any 
such thing as to this bond to any one.” Afterwards, the 
defendants were permitted to show by several witnesses 
that the witness made the statement substantially as set 
forth in the question. We do not think the matter very 
material, since the issue was as to when the undertaking 
was given, 7. e., delivered to the coroner, not when it was 
filed. Section 186 of the code provides that the undertak- 
ing shall be returned with the order. Hence, it may have 
been given some time before it was filed. But the ques- 
tion when this particular undertaking was filed was 
treated as material by all parties and not a little con- 
flicting testimony was adduced upon the point. In view 
of this, we do not think the trial court erred in its rulings. 
The answer of the witness to the question which Jaid the 
foundation for impeachment is interpreted by counsel as 
merely denying that part of the statement referred to 
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which relates to the time when the bond was filed, leaving 
the remainder of the question unanswered. We do not 
so understand it. Another answer, further along in his 
testimony, indicates that he claimed whatever statement 
he made was in the course of a conversation with refer- 
ence to another cause and to other papers. He plainly 
intended to deny the whole, so far as the case in hand and 
the instrument involved therein were concerned. We have 
no doubt that, in laying the foundation for impeachment 
of a witness by showing a contradictory statement out of 
court, the witness may be asked whether in making the 
statement he did not detail a conversation with a third 
person by reason whereof he claimed to remember the fact 
stated, and, if he denies the whole, proof may be made not 
only of the statement itself, but of the reasons he gave for 
remembering the fact stated. The purpose of the require- 
ment that a foundation be laid in cross-examination is, to 
be fair to the witness, to allow him an opportunity for 
reflection and explanation. Consequently, it is said that 
the attention of the witness must be “particularly directed 
to the circumstances.” The Charles Morgan, 115 U. 8. 69. 
There is no better and fairer way of doing this than by 
putting to the witness the whole of what he is claimed ta 
have said, including the reasons he is claimed to have 
given for making his alleged statement. The statement of 
the fact and of the reasons for remembcring it are, in 
substance, one statement, and no good ground can be 
given for excluding an important portion, which, from its 
circumstantial character, must often be the most convin- 
cing. Complaint is made, further, that the court, after 
receiving the impeaching testimony, would not permit 
the attorney referred to to deny that the occurrence, 
said to have been narrated by the witness, took place. This 
was clearly right. The question was not what, if any- 
thing, took place between the witness and the attorney on 
August 8, but what the witness said with reference to it, 
afterwards, as confirming his memory with reference to 
the time when the instrument was filed. The conversation 
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itself between the attorney and the witness was imma- 
terial. 

Finally, error is assigned upon a statement of recol- 
lection of the testimony, made by the trial judge after the 
jury had been deliberating for some time, under the pro- 
visions of section 287 of the code. It is not claimed that 
the trial judge in giving his recollection misstated the evi- 
dence, of that he did not answer the question propounded 
to him by one of the jurors. But it is urged that be 
should have gone further, and that, in addition to stating 
the testimony showing that the undertaking was given 
prior to one o’clock of August 7, which the juror asked 
for, he should have stated the evidence tending to show 
that it was given after that hour, which was not asked 
for. The practice of stating portions of the evidence to 
the jury after they have been deliberating, while sanc- 
tioned by section 287 of the code, is fraught with some 
danger to a fair trial, and ought to be indulged in with 
caution. But the trial judge is in the best position to 
know when it is required and how his statutory power 
may best be exercised in particular cases. He should not 
be hampered unduly. Probably the wisest course is to 
leave the matter largely to his discretion, reviewing his 
action only for abuse thereof. Bonawitz v. De Kalb, 2 
Neb. (Unof.) 534. If he misstates the testimony, sub- 
stantially, in giving his recollection, there is clearly 
error. Stephens & Roberts v. Patterson, 29 Neb. 697. But 
if he merely fails to make a complete statement, we 
think the party who desires that a further or fuller state- 
ment be made, being present at the time, should make a 
request to that effect; and if he makes no request, a mere 
general, exception to the statement of the trial judge will 
not suffice. Miller v. Royal Flint Glass Works, 172 Pa. 
St. 70, 33 Atl. 350. This is the rule which is applied to 
instructions, and it is founded in good sense and fairness . 
to the court. The record discloses that the plaintiffs took 
an exception. Hence they are presumed to have been 
present. Rose v. Burr, 43 Neb. 358. They should have 


Vou. 70] SEPTEMBER TERM, 1903. 331 


McNerney v. Hubbard. 


asked the judge to state his recollection of any further 
testimony to which they thought it necessary to direct 
the attention of the jury. 

We recommend that the judgment be affirmed. 


DvurFrrix, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES C. MCNERNEY, APPELLANT, V. HERBERT A. HUBBARD 
ET AL., APPELLEES. 
Finep NoveMBER 18, 1903. No. 11,510. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGE. Rehearing of case reported in 3 
Neb. (Unof.) 104and 108. Reaffirmed. 


James C. McNerney and Stephen B. Pound, for appel- 
lant. 


Halleck F. Rose, contra. 


Per CURIAM. 


The appeal in this case presents for consideration and 
determination no question save one purely of fact. The 
evidence preserved by bill of exceptions discloses no 
serious or substantial conflict, the point of difference be- 
ing with respect to the proper inferences to be drawn 
therefrom. Two departments of the commissioners have 
had the appeal under consideration, considered the 
grounds of complaint, and both have reached the conclu- 
sion that the finding and judgment of the trial court ought 
to be sustained. JfcNerney v. Hubbard, 3 Neb. (Unof.) 
104 and 108. The facts are fully stated in these opinions. 
The further consideration by the court of the evidence 
contained in the record leads us to a similar conclusion. 
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As was stated by Commissioner Hastines in the latter 
opinion, a correct disposition of the matter hinges on the 
question of whether the alleged fraudulent grantors, Hub- 
bard Brothers, were in fact indebted to their father, Enoch 
Hubbard, in the sum of $5,000, as claimed. The evidence, 
we are of the opinion, warrants the inference that the in- 
debtedness was an actual, existing and bona fide claim. 
The elder Hubbard died before the case at bar came to 
trial, which fact may, in a measure, explain the dearth of 
evidence on a crucial point. It is quite true other facts 
in evidence have a bearing upon the alleged fraudulent 
transfer, but they are, we think, subordinate to the main 
and principal question just mentioned. If it may be said 
that the grantors, Hubbard Brothers, were, in fact, in- 
debted to their father in the sum stated, then the incor- 
poration of the company and the transfer of the property 
of the Hubbard Brothers.to it, and the satisfaction of the 
father’s demand, by his taking stock in the corporation, 
are explainable on grounds consistent with honesty of ac- 
tion in making the transfer as a legitimate business trans- 
‘action. Fraudulent intent ought not to be inferred where 
the transaction is reconcilable with honesty of purpose 
and fair dealings. The grantors, as owners of stock in the 
corporation, still retained as much of an interest in the 
property, the transfer of which it is sought to have can- 
celed, as they had before the incorporation of the company 
and the transfer of the property to it. While it is argued 
that the interest of the debtors, represented by the stock 
of the corporation, can not be reached because of the man- 
ner in which it was incorporated and the way it has been 
conducting its business, we can not accept the argument 
as convincing, and doubt not the right of creditors to pur- 
sue their remedy, in this respect, the same as might be 
done if the property were held in another form. Applying 
the rule announced in Faulkner v. Simms, 68 Neb. 295, to 
the record as we find it in this case, we reach the con- 
clusion that the findings of the trial court should remain 
undisturbed, and that the conclusion reached at the former 
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hearings results in a right disposition of the appeal. The 
* judgment of affirmance is accordingly adhered to. 


RSAFFIRMED. 


W. J. COURTRIGHT V. JOSEPHINE A. ENO. 
Firep NovemBer 18, 1908. No. 13,023. 


Error to the district court for Dodge county: JAMES 
A. GRIMISON, JUDGE. Affirmed. 


W. J. Courtright and S. S. Sidner, for plaintiff in error. 


Frank Dolezal, contra. 

PER CURIAM. 

In an accounting in an action to redeem real estate, the 
party redeeming was charged, among other things, with 
an item for insurance on the premises redeemed, the policy 
for which insurance had not, at the time, expired. The 
item was allowed by the court as a proper charge, paid’ 
into court by the party redeeming and included in the total 
sum found to be due in order to entitle such party to the 
right to redeem. The attorney of the party from whom the 
premises were redeemed received and accepted the money 
thus paid into court, and, at about the same time, still 
having the policy of insurance in his possession, had the 
same canceled by the local agent, receiving the unearned 
premium therefor, which was remitted to his client who 
was a nonresident. The court, upon due notice to the 
attorney, and after a special appearance and objections 
going to the merits of the proposed action, entered an or- 
der directing the payment into court, for the benefit of the 
party redeeming, the amount received, as aforesaid, as 
unearned premium on the canceled policy of insurance. 
From this order, error proceedings are prosecuted. We 
are all of the opinion that the court had jurisdiction, and 
was authorized to enter the order it did for the purpose 
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of making its decree effective and protecting the rights 
and interests of the parties, as adjudicated. 

As it appears to us, the order was advisedly and properly 
made, and no sufficient reasons have been advanced for its 
reversal. Regardless of the form of the order, its effect 
was to prevent the reception by the attorney and his client 
of a greater sum than was adjudged to be due from the 
party redeeming, and, when the same had been wrongfully 
obtained, to compel restitution. No good purpose would 
be subserved by a discussion of the subject in detail. The 
order complained of is accordingly 

AFFIRMED. 


StaTE OF NEBRASKA, EX REL. WILLIAM HAYDEN ET AL., V. 
RicHarp S. Horton, TRUSTEE OF THE GREATER 
AMERICA EXPOSITION, ELT AL.* 


Fitep NoveMBER 18, 1903. No. 12,920. 


1. Reversal of Judgment: Resrrrurion. It is a general rule that, 
“upon the reversal of a judgment which has been executed, it is 
the duty of the court to compel restitution,” but restitution is not, 
in all cases, a matter of absolute right; it rests in the sound 
discretion of the court. 


2. Restitution. Ordinarily an order of restitution will not be made 
against a solvent party where the result will be to deprive him of 
an opportunity to be heard in the courts of this state as to the 
merits of his claim. 


8. Corporation: BaNnKRubrcy: Restitution. A corporation neglected 
to issue stock to a subscriber therefor and, by its proper officers, 
ordered the money which had been paid upon subscription re- 
turned to the subscriber. The subscriber procured a peremptory 
writ of mandamus, compelling subordinate officers of the corpora- 
tion to execute papers deemed necessary to secure a return of the 
money. The order allowing the writ was afterwards reversed. 
The corporation having gone into bankruptcy, and the relator 
being solvent, it is held that the trustee in bankruptcy is not 
entitled to an order requiring the relator to return the money, 
so obtained, to the trustee in bankruptcy. 


* Rehearing allowed. See opinion, p. 343, post. 
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Error to the district court for Douglas county: 
CHARLES T. DICKINSON, JUDGE. Reversed with instruc- 
tions. 


Constantine J. Smyth and Hd P. Smith, for plaintiffs in 
error. 


James W. Hamilton and Henry Maawell, contra. 


SEDGWICK, J. 


On the 15th day of July, 1899, a writ of mandamus was 
issued by the district court for Douglas county against 
the Greater America Exposition and certain officers and 
agents of that corporation, on the application of Hayden 
Brothers, commanding the Greater America Exposition to 
“cause to be issued and delivered to William Hayden, 
Edward Hayden and Joseph Hayden, partners doing busi- 
ness in the name of Hayden Brothers, forthwith, an uncon- 
ditional order upon the treasurer, Frank Murphy, for the 
payment to them of the sum of ten thousand dollars, and 
that you, W. 8. Streetor, auditor, do forthwith issue to 
William Hayden, Edward Hayden and Joseph Hayden, 
the unconditional warrant and order of the Greater 
America Exposition upon its treasurer, Frank Murphy, 
for the payment to the said William Hayden, Edward Hay- 
den and Joseph Hayden, of the sum of ten thousand dol- 
lars, and that you as auditor of the Greater America 
Exposition forthwith sign and approve the same, and forth- 
with deliver the said warrant so drawn in the said amount, 
to Dudley Smith, secretary, and to C. J. Smyth, chair- 
man of the executive committee, for their signature, and 
that you, Dudley Smith, secretary, and you, C. J. Smyth, 
chairman of the executive committee of the Greater 
America Exposition sign the said warrant forthwith.” 

' The warrant was executed and delivered, and the money 
paid thereon to Hayden Brothers accordingly. Afterwards 
the Greater America Exposition became bankrupt and the 
trustee in bankruptcy brought proceedings in error in this 
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court to review the judgment of the district court in allow- 
ing the writ of mandamus. 

The judgment of the district court was reversed by this 
court (Horton v. State, 60 Neb. 701), and the case was re- 
manded to the district court for further proceedings. A 
mandate was issued upon the judgment of this court, but 
before the mandate was filed in the district court, the re- 
lators asked the district court to dismiss the case, which 
request was granted. Afterwards the mandate was filed 
in the district court, and a motion made to set aside the 
order dismissing the case. The motion was sustained and 
the order made requiring the relators to show cause why 
they should not deliver to the defendant Horton, trustee 
in bankruptcy of the estate of the defendant the Greater 
America Exposition, the sum of $10,000. The relators 
appeared specially and objected to the jurisdiction of the 
court, alleging that the case had been dismissed by order 
of the court, and that the court had no jurisdiction to re- 
instate the case. This objection was sustained by the dis- 
trict court, which order was reversed by this court upon 
proceedings brought for that purpose (Horton v. State, 
63 Neb. 34), and the cause was remanded “for further pro- 
ceedings under the order to show cause why restitution 
should not be adjudged.” Thereupon the relators brought 
an action in equity in the same court restraining the re- 
spondents from proceeding further upon the order to show 
cause until the equities of their defenses could be examined 
and determined by the court. Upon proceedings in man- 
damus brought in this court for that purpose, a writ was 
awarded directing the district court to vacate its injunc- 
tion and proceed under the mandate of this court to the 
trial upon the order to show cause why the money should 
not be returned by Hayden Brothers. State v. Dickinson, 
63 Neb. 869. Thereupon the relators filed in the district 
court their showing in response to the order for that pur- 
pose, and on the issues so formed trial was had which 
resulted in an order upon relators to return the money 
to the trustee in bankruptcy. The case is here now upon 
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petition in error to review this order of the district 
court. 

In Hier v. Anheuser-Busch Brewing Ass'n, 60 Neb. 
320, it was said that, “upon the reversal of a judgment 
which has been executed, it is the duty of the court to 
compel restitution.” The general rule of law so an- 
nounced is not questioned, but it is contended that the 
rule is not applicable in this case for several reasons. 

1. It.is contended that Hayden Brothers did not pro- 
cure this money by their proceedings in mandainus which 
were afterwards found to be erroneous and were reversed. 

“The exposition was not coerced in any sense either 
directly or indirectly into issuing the warrant or order 
on the treasurer; the mandamus was in strict harmony 
with the will of the exposition, not against it.” 

This is the theory of Hayden Brothers upon this point 
as stated in their brief: , 

When the corporation known as the Greater America 
Exposition was organized, Hayden Brothers subscribed. 
first for $5,000 of the capital stock, and afterwards, in 
July, 1899, they subscribed for $10,000 more of the capi- 
tal stock and paid the cash therefor. Under the articles 
of incorporation of the company, its affairs were man- 
aged by a board of directors consisting of twenty-five 
members, and this board of directors in turn appointed 
an executive committee of five of its members who, under 
the direction of the board of directors, had immediate 
charge of the business affairs of the corporation. The 
articles of incorporation provided that this committee 
should consist of not less than three nor more than seven, 
and “shall have all the powers of the board of directors 
when said board is not in session.” On the 8th of June 
the board of directors, by resolution, ordered that the 
stock subscription books should be closed and no further 
subscriptions received after July ist. “The subscription 
of Hayden Brothers for the $10,000 worth of stock was 
made on the 3d of July. Whether the order of the board 


closing the books was overlooked in making and receiv- 
25 
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ing this subscription, or whether it was disregarded on 
account of its supposed invalidity as in conflict with the 
by-laws of the board of directors, is not clear. No stock 
was issued to Hayden Brothers upon the subscription, 
but the money, $10,000, was received by the officers of the 
corporation thereon. 

William Hayden, a member of the firm of Hayden 
Brothers, was also one of the executive committee, and 
soon afterwards at a meeting of the committee held upon 
the exposition grounds he was present with Mr. Smyth 
and Mr. Kitchen, two others of the executive committee, 
thus constituting a quorum; the other two members, al- 
though notified of the meeting, not being present. At 
this meeting Mr. Hayden asked that the subscription of 
Hayden Brothers be canceled, and that the $10,000 paid 
thereon be returned. This the executive committee or- 
dered done by resolution for that purpose duly entered. 
Afterwards, the board of directors met, and appear to 
have considered the action of the executive committee in 
ordering the money returned to Hayden Brothers, but 
took no action thereon. No voucher appears to have been 
drawn in favor of Hayden Brothers to return this money, 
and a few days after the claim was ordered paid by the 
executive committee, Hayden Brothers applied to the 
district court for the writ of mandamus to compel the 
auditor of the corporation to issue the voucher therefor. 
This application appears to have been based upon the 
theory that the exposition had allowed the claim and 
had directed the auditor to draw the voucher, and that it 
was his duty to do so. The application for the writ also 
requested that the writ run against the exposition and 
against the chairman of the executive committee and 
against the secretary of the corporation, but it does not 
appear to have contained any allegations showing any 
neglect of duty on their part, or that there was any 
necessity for the writ so far as they were concerned. 
On the other hand, it alleges that the exposition company, 
by its proper officers, had determined that the money 
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ought to be returned to Hayden Brothers, and had taken 
proper action in that regard and ordered the money re- 
turned, but one Streeter, the auditor of the company, re- 
fused to issue the necessary warrant or voucher therefor. 
The writ was issued without any notice and commanded 
the defendants named to deliver to Hayden Brothers an 
unconditional order upon the treasurer for the payment 
of $10,000, and immediately after the service of the writ 
the voucher wag delivered to Hayden Brothers, upon 
which the money was obtained. 

There seems to have been a controversy among the 
stockholders and others interested in the management of 
the exposition as to the control of the company. Hayden 
Brothers, and others, who had been prominently inter. 
ested in the enterprise from its inception, were about this 
time displaced by other parties in the control of the ex- 
ecutive committee, but there seems to be no doubt that 
the committee as constituted up to this time was fully 
qualified with authority to represent the corporation in 
the absence of the board of directors and to bind the 
corporation by its acts. When the executive committee 
ordered the money returned to Hayden Brothers, it also 
,in the same order acted upon a claim of Mr. Kitchen, so 
that Mr. Kitchen and Mr. Hayden were both personally 
directly interested in the action of the committee. There 
was no more than a quorum of the committee present 
when the order was made, and these two interested mem- 
bers constituted a majority of that quorum. This fact 
would undoubtedly haye justified the board of directors 
in refusing to be bound by such action. This the board 
did not do. It considered and disapproved some of the 
actions of the committee taken at the same time. It added 
two members to the executive committee, thus changing 
the coutrol of the committee. It did not rescind ‘its order 
forbidding the issue of stock, or make any provision for 
tendering the stock to Hayden Brothers for which the 
money had been advanced to the corporation. It did not 
then, or afterwards, express any disapproval of the action 
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of the committee in ordering the $10,000 returned. It 
would seem clear that such of the acts of the executive 
committee as were not afterwards revoked or criticised 
by the proper authorities of the exposition should be con- 
sidered and treated as the acts of the exposition and bind- 
ing upon the exposition as such. 

When Hayden Brothers subscribed for the $10,000 
worth of additional stock in the exposition, there was 
nothing to indicate any change in the. management, or 
that the stock was not a desirable investment. It was 
claimed on the part of some that the subscription books 
for the stock had been closed, and that the subscription of 
Hayden Brothers for the $10,000 additional stock was 
invalid. It appears that Hayden Brothers accepted this 
view and consented that their subscription be canceled, 
and it followed as a matter of course that their money 
which they had paid for their stock should be returned 
to them. This the authorities of the exposition recog- 
nized and ordered the money returned. This action ap- 
pears to be binding upon the exposition, and that no 
proceedings by mandamus, or otherwise, were necessary 
to compel the exposition company to recognize this right 
of Hayden Brothers. One or more subordinate officers 
or agents of the exposition, whose signatures were 
deemed necessary in order to complete the transaction in 
accordance with determination of the exposition authori- 
ties, refused to take the action deemed necessary to that 
end, and the application for the writ was virtually at the 
instance of the exposition authorities as well as Hayden 
Brothers. 

In the opinion in State v. Dickinson, 63 Neb. 869, 878, 
it is said: 

“An order has been issued’in the main case to show 
cause why the plaintiffs in that action should not be ad- 
judged to make restitution of the moneys received by them 
from the defendant under a judgment in their favor which 
was afterwards reversed. It has been decided that such 
restitution is a matter of right, and does not depend upon 
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the merits of the controversy between the parties. Whether 
this rule of law is unyielding and without exception, we 
need not here discuss or determine. Certain it is that 
equity follows the law, and can not be resorted to for the 
purpose of overturning one of its well-settled principles.” 

In Gould v. McFall, 118 Pa. St. 455, 12 Atl. 336, it was 
said: 

“Restitution is not a mere right. It is ex gracia, rest- 
ing in the exercise of a sound discretion, and the court 
will not order it where the justice of the case does not 
call for it, nor where the process is set aside for a mere 
slip.” 

By the opinion of this court last referred to (State v. 
Dickinson, 63 Neb. 869), the question was left open, 
and it was, of course, the duty of the trial court to in- 
vestigate the facts of the case and ascertain whether it 
was a case in which restitution was a matter of right, or 
whether the case presented an exception to the rule in 
which the court in the exercise of a sound discretion 
would not order restitution. That this was the -theory 
which this court intended to announce is made manifest, 
we think, from the following language in the opinion: 

“However this may be, the rights of all parties in in- 
terest, it appears to us, ought to and can be adjudicated 
in the one action which has proceeded to the point where 
interfered with by the order of injunction which is now 
the subject of consideration. Counsel are in error in 
their position that, to obtain whatever relief their clients 
may be entitled to, they must invoke the aid of a court of 
equity in an independent action. We are altogether 
satisfied that, under our code, the trial court is, in the 
trial of a cause or any branch thereof, empowered and 
authorized to administer to the respective parties the 
relief to which they may be entitled, either legal or equit- 
able. Under the order to show cause why restitution 
should not be adjudged against the plaintiffs or relators 
in that action, they may, under our form of practice, 
present any defense, legal or equitable, which they may 
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be possessed of, and the court will award the proper re- 
lief, as justified by the pleadings and the evidence. The 
distinctions between actions at law and suits in equity 
and the forms of all such actions are abolished. * * * It 
is the duty of the respondent to vacate the restraining 
order, and thereby give to the parties an opportunity to 
proceed in the main case in accordance with the mandate 
filed therein.” 

The necessity and propriety of an equitable proceeding 
to determine whether a return of the money should be 
ordered was the subject of discussion, and the language 
quoted above must be taken as holding that any reason, 
legal or equitable, for refusing to compel a return of the 
money might be shown upon the order to show cause. If 
this money is returned to the trustee in bankruptcy, the 
corporation being shown to be hopelessly insolvent, Hay- 
den Brothers, however just their claim may be, will be 
unable to obtain more than a fraction of the money so 
paid over, and to procure even that they will have no 
remedy in the courts of this state. 

“The national courts have jurisdiction in equity in the 
absence of an adequate remedy at law in those courts. 
The test of their equitable jurisdiction is the absence of 
such a remedy in the federal courts. The presence or 
absence of a remedy at law in the state courts is not the 
test of the jurisdiction in equity of the federal courts.” 
National Surety Company v. State Bank of Humboldt, 
120 Fed. 593, 61 L. R. A. 394. 

It is not claimed that Hayden Brothers are insolvent. 
Surely the courts of this state ought not, under the cir- 
cumstances of this case, to place this money in the hands 
of the trustee in bankruptcy, and to remit Hayden 
Brothers to so manifestly inadequate a remedy in the 
federal courts. 

Several other grounds for reversal are urged by Hay- 
den Brothers, some of which appear to be meritorious, 
but in view of the conclusion already reached further 
discussion is unnecessary. 
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The order complained of is reversed and the cause re- 
manded with instructions to dismiss the proceedings. 


REVERSED. 


The following opinion on motion for rehearing was 
filed April 21, 1904. Rehearing denied: 


Mandamus: FrnaL Orper. In mandamus proceedings, the hearing upon 
an order to show cause why money obtained by the relator from 
the respondent under such proceedings should not be returned 
to the respondent, is summary in its nature, and an order 
therein is not a final adjudication of the rights of the parties to 
the money in controversy. 


SEDGWIOK, J. 


In the brief in support of the motion for rehearing in 
this case, it is insisted that the opinion complained of dis- 
regards the former adjudication of this court; and quota- 
tions are made from the opinion upon the first hearing, 
as showing that the law of the case as established in that 
opinion, has been disregarded. In this regard, we think 
that the question actually adjudicated by the former 
opinion referred to, has been overlooked by the writer of 
the brief. ; 

It was determined upon that hearing that a peremptory 
writ of mandamus can not be issued against the officers 
of a private corporation. without notice, and an oppor- 
tunity to be heard. This was the principal question ad- 
judicated in the case, and the several other matters de- 
termined relate entirely to questions of practice, and are 
plainly stated, and are in no respect inconsistent with 
the principles of law as adjudicated in the opinion com- 
plained of. The legal principles set forth in the eight 
paragraphs of the syllabus of the first decision, are not 
questioned, and they clearly justify the decision then 
made. 

Upon the last hearing in this court, the question was 
whether the order of the district court directing Hayden 
Brothers to pay the ten thousand dollars in controversy 
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to the trustee in bankruptcy, could be sustained. This 
was the first hearing in this court upon that question, 
and was the first opportunity to investigate the matters 
necessary to its solution, and if there is any language in 
any of the former opinions of this court in this litigation 
that appears to determine this question before it was 
presented to this court, the language was not so intended. 

It is complained that by the opinion in this case, the 
rights of parties are left in doubt. 

Upon an order to show cause in a mandamus proceed- 
ing why the money should not be returned, the proceed- 
ings are in their nature summary. In State v. Dickinson, 
63 Neb. 869, the question was whether an independent 
action in equity enjoining further proceedings under the 
order to show cause, was the necessary and proper remedy 
to enable the court to determine whether it should order 
the money returned. The matter determined was that 
such action in equity was unnecessary and improper, and 
that upon the order to show cause in the mandamus pro- 
ceedings, the court could make the necessary investiga-. 
tion of the facts upon which the propriety of such an or- 
der might depend. It was not intended to determine that 
the rights of the parties to the money in controversy 
could be finally adjudicated in this summary proceeding. 
In the last opinion (ante, p. 334), it was held that under 
the circumstances there set forth, the court would not, in 
this summary proceeding, order a return of the money 
in controversy. This was put upon the ground, among 
other things, that the money was left by Hayden Brothers 
with the exposition authorities, as a payment for stock 
of the company to be issued to Hayden Brothers, and the 
company had refused to issue the stock, and had refused to 
recognize the right of Hayden Brothers to pay for and 
receive the stock, and had by its executive committee 
ordered a return of the money to Hayden Brothers. 

It was considered that the company having, perhaps, 
just ground to do so, had not rescinded this action of the 
executive committee, but had allowed it to remain as the 
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action of the company until many months thereafter, 
when, the company having gone into bankruptcy, the 
trustee in bankruptcy sought to procure a return of the 
money. 

In determining that this was not a proper case in which 
to summarily order a return of the money before the rights 
of the parties had been adjudicated in an action at law, 
it was suggested, in addition to the foregoing considera- 
tions as to the character and condition of the proceedings, 
that to order the money returned to the trustee in bank- 
ruptcy would, in effect, place the claim of Hayden 
Brothers upon the same footing with ordinary claims 
against bankrupt ‘estates. Whereas, Hayden Brothers 
being solvent, the remedy of the exposition company 
would be effective if it could establish the liability of 
Hayden Brothers in an independent action. 

It was said in the opinion that: 

“It was claimed on the part of some that the subscrip- 
tion books for the stock had been closed, and that the 
subscription of Hayden Brothers for $10,000 additional 
stock was invalid. It appears that Hayden Brothers 
accepted this view and consented that their subscription 
be canceled, and it followed, as a matter of course, that 
their money which they had paid for their stock should 
be returned to them.” 

It was not by this language intended to hold that in 
this action the rights of the parties were finally adjudi- 
cated. The thought was that, for the purposes of this 
summary proceeding, these facts had been made suffi- 
ciently to appear. 

It was not supposed that the refusal of this order in 
these proceedings would constitute a bar to a prosecution 
of the claim of the trustee against Hayden Brothers in 
a suitable action brought for that purpose. 

We are satisfied with the conclusion reached in the 
opinion upon the last hearing for the reasons there given. 
The motion for rehearing is overruled. 


REHEARING DENIED. 
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Henrey S. MCDONALD, APPELLEE, Vv. UNION Pacific Ralt- 
ROAD COMPANY, APPELLANT. 


Firep NovemsBesr 18, 1903. No. 12,844. 


Courts: JURISDICTION: HomestTeaD Laws. The courts of this state are 
without jurisdiction to compél the conveyance of lands, subject 
to entry and settlement under the homestead laws of the United 
States, to a person who has been denied the privilege of making 
such entry and settlement by the officials of the United States 
land department. 


APPEAL from the district court for Buffalo county: 
Homer M. SuLLivan, JupGE. Reversed and dismissed. 


William R. Kelly, John N. Baldwin and Edson Rich, 
for appellant. 


Byron G. Burbank, contra. 


Amrs, C. 


This action was begun in the district court for Buffalo 
county on the 10th day of November, 1899. The petition 
alleges that the defendant is the successor in interest and - 
in title of the Union Pacific Railroad Company, created 
by act of congress of July 1, 1862 (U. S. Statutes at 
Large, vol. 12, p. 489, ch. 120), entitled “An act to aid 
in the construction of a railroad and telegraph line from 
the Missouri river to the Pacific ocean, and to secure to the 
government the use of the same for postal, miltary and 
other purposes”” That this act contains the following 
grant expressed by section 3 thereof, to wit: 

“And be it further enacted, That there be, and is hereby, 
granted to the said company, for the purpose of aiding in 
the construction of said railroad and telegraph line, and 
to secure the safe and speedy transportation of the mails, 
troops, munitions of war, and public stores thereon, every 
alternate section of public land, designated by odd num- 
bers, to the amount of five alternate sections per mile on 
each side of said railroad, on the line thereof, and within 
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the limits of ten miles on each side of said road, not sold, 
reserved, or otherwise disposed of by the United States, 
and to which a preemption or homestead claim may not ~ 
have attached, at the time the line of said road is defi- 
nitely fixed: Provided, That all mineral lands shall be ex- 
cepted from the operation of this act; but where the same 
shall contain timber, the timber thereon is hereby granted 
to said company. And all such lands, so granted by this 
section, which shall not be sold or disposed of by said 
company within three years after the entire road shall 
have been completed, shall be subject to settlement and 
preemption, like other lands, at a price not exceeding one 
dollar and twenty-five cents per acre, to be paid to said 
company.” 

That among the lands covered by said grant is the north- 
west quarter of section seventeen (17), in township nine 
(9), north of range seventeen (17), west of the 6th prin- 
cipal meridian, in said Buffalo county in this state, and 
that on the 3d day of March, 1899, more than three years 
had elapsed after the entire completion of said railroad, 
during which said quarter section had remained unsold 
and undisposed of by said railroad company, its successors 
or assigns; that on said last named day the plaintiff, 
being a citizen of the United States, had tendered to the 
register of the United States land office for the district 
in which said quarter section lies, an application to enter 
said lands and settle upon them as a homestead under the 
public land laws of the United States, and had accom- 
panied said tender with a tender to said register, of $380 
and the fees required by law, and by filing with him affi- 
davits in compliance with sections 2289 and 2290, chapter 
5, page 419 of the Revised Statutes of the United States as 
amended, but that said register rejected said tenders and 
refused to permit the plaintiff to make said entry and set- 
tlement, of all of which circumstances and proceedings the 
defendant had due and written notice before it became a 
purchaser of or interested in said lands, and that, on the 
said 3d day of March, the plaintiff also tendered to the 
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defendant the sum of $380 in money and demanded from 
it leave to enter said lands as a homestead, and demanded a 
conveyance of them to himself, both of which demands the 
defendant refused, but that said tender had ever since that 
time been maintained and kept good. The petition con- 
cludes with a prayer that the defendant be decreed to ac- 
cept said tender, and to convey the title to said quarter 
section to the plaintiff, and to permit the plaintiff to enter 
into possession of the same, and for general relief. 

A demurrer to the petition was overruled and, after 
issues had been joined by answer, a trial ensued, resulting 
in a judgment for the plaintiff, to reverse which this pro- 
ceeding is prosecuted. The plaintiff can not claim, and 
does not claim, that the evidence affords him a better title 
to relief than does his pleading. 

Does the petition state facts constituting a cause of 
action within the jurisdiction of the district court or of this 
court? An answer to this question excludes from con- 
sideration the contention of the defendant, based upon an 
interpretation of the legal effect of various transactions 
respecting the granted lands, as affected by the above men- 
tioned act of congress incorporating the Union Pacific 
Railroad.Company, according to which it is claimed that 
the quarter section in controversy had been lawfully dis- 
‘ posed of prior to the 3d day of March, 1899, and within 
three years after the entire completion of the road. Sec- 
tion 4 of the act of congress of March 3d, 1891 (U. S. 
Statutes at Large, vol. 26, p. 1097, ch. 561), entitled “An 
act to repeal timber-culture laws and for other purposes,” 
enacts as follows: 

“That chapter four of title thirty-two, excepting sections 
twenty-two hundred and seventy-five, twenty-two hundred 
and seventy-six, and twenty-two hundred and eighty-six of 
the Revised Statutes of the United States, and all other 
laws allowing preemption of the public lands of the United 
States, are hereby repealed.” 

We think it is quite clear that this is a repeal of section 
2301, chapter 5, page 421 of the Revised Statutes, which was 
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intended to extend to persons having homestead entries the 
privileges of preemption, as respected lands upon which 
they had made settlements, which were extended to other 
persons by the preceding chapter. In other words, it is 
our opinion that, as respects public lands concerning which 
there has been no especial grant or legislation, there is, 
and has been, since the passage of the act of March 3, 
1891, no privilege of preemption, and that, as to such lands, 
it is the intention of congress that they shall be acquired 
-by individuals only by continuous occupation and cultiva- 
tion pursuant to the statutes relative to homestead settle- 
ments. Now, the most that can be claimed.as tending to 
support the plaintiff's contention is that the quarter sec- 
tion of land in question, not having been lawfully disposed 
of by the railroad company or its successors is, as to every- 
body except the latter, to be regarded as though it had 
at all times remained, and was now, a part of the public 
domain. That is to say, in such view of the matter, title 
to the land can be acquired only through the operation of 
the homestead laws of the United States, by continuous oc- 
cupation and cultivation for a period of not less than five 
years, and without the privilege of “commutation” by the 
payment of money within that period. Whether, as a con- 
sequence of the withdrawal of this privilege, or of the aboli- 
tion of the right of original precmption, the railroad com- 
pany and its successors have been unjustly deprived of the 
purchase price of $1.25 an acre guaranteed by the act of 
1862, or whether the federal government will be liable to 
it or them for this price of so much of said lands as shall 
be appropriated by homestead settlement, are questions 
with which, in the circumstances of this case, at least, the 
plaintiff has no concern. It is manifest that neither the 
present defendant, nor either of its predecessors in interest, 
has or has had any right, power or authority to administer 
the public land laws of the United States, and the most 
that can be said with respect to the proviso in section 3 of 
the act of 1862 (U. S. Statutes at Large, vol. 12, p. 492, 
ch. 120) is that, in the coutingency alleged to have arisen, 
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it reserved the tract in controversy for acquisition under 
said laws. That, before the acquisition of a vested right 
in public lands under such laws, it is competent for con- 
gress to withdraw them from entry, is a proposition so 
nearly self-evident as scarcely to require authority for its 
support, although it has been repeatedly so decided by the 
supreme court of the United States. Hot Springs Cases, 
92 U. 8. 698; Frisbie v. Whitney, 9 Wall. (0. 8.) 187; 
Yosemite Valley Case, 15 Wall. (U. 8S.) 77. Not until the 
legal title has passed from the United States will the 
courts inquire into the circumstances preceding or attend- 
ing the transfer, for the purpose of deciding which of two 
or more conflicting claimants has the superior equity. 
Shepley.v. Cowan, 91 U. S. 3380; Johnson v. Towsley, 13 
Wall. (U. 8S.) 72, 87; Rector v. Gibbon, 111 U. S. 276, 290. 

It is our opinion that the above mentioned reservation in 
the proviso of section 3 of the act of 1862, had sole reference 
to the purchase of public lands by preemption and that it 
was therefore, as respects the privileges of the public and 
.of citizens, wholly repealed by the act of March 3, 1891; 
but, for the purpose of restricting the discussion to as 
narrow limits as possible, we have preferred to treat it, as 
does the plaintiff, as including the privilege of settlement 
and acquisition under the homestead laws. As already 
saic, it is quite clear that the defendant has no duty to 
perform and no authority to exercise under these latter 
laws, the adininistration of which is committed solely to a 
governinental department created by congress. Hence, 
when the plaintiff tendered his moncy to the defendant and 
demanded from it a conveyance of the land in controversy, 
he required of the latter an act which it was not only under 
no obligation to perform but the doing of which, if the 
lands are open to entry under the laws of congress, would 
have conferred no title or right of possession upon the 
plaintiff. By upholding the plaintiff’s claim the courts 
would, in practical effect, assume the administration of the 
public land laws, or, at least, the supervision of the admin- 
istration of those laws by the department of the interior of 
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‘the United States, a thing which even the federal courts 
are confessedly without jurisdiction to do. 

The plaintiff seeks to evade the force of the decisions of 
the supreme court of the United States last above cited, by 
the contention that the title to the lands has passed from 
the United States to the defendant, but that the latter 
holds that title in trust, and that to deal with trusts, and 
enforce their execution, is among the well known heads of 
equity jurisprudence. We do not think that this proposi- 
tion advantages the plaintiff. If it be conceded, but this 
is a matter we are not called upon to decide, that the de- 
fendant does hold the title in trust, the plaintiff as an 
individual is not, but the government and people of the 
United States in their collective and corporate capacity 
are, beneficially interested therein, and the nature of it is 
to permit the legal title to the lands to be acquired through 
the operation of the public land laws under the administra- 
tion of the land department of the United States. In the 
execution of such a trust the defendant has no active duty 
to perform and no right or authority to intermeddle, and 
the consummation thereof it is powerless to defeat or ob- 
struct. The plaintiff has acquired no possession or right 
of possession of the tract in question, nor, if the lands are 
open to public entry, can the defendant confer any upon 
him. A conveyance to him by the defendant, voluntarily 
or under the coercion of a decree of this court, would, if 
the plaintiff’s major premise is true, leave the lands in 
dispute still subject to entry and settlement under the 
homestead law and would confer no prior or superior right 
to the exercise of the homestead privilege upon him. This 
is no more than applying to the contention of the plaintiff 
the identical argument which he urges against the defend- 
ant. He says, in effect, that the defendant, as a purchaser 
at a mortgage foreclosure sale, is a grantee of the Union 
Pacific Railroad Company, the donee of the lands, and 
acqured the latter with knowledge of, and subject to, the 
trust, and that, notwithstanding the conveyance, they are 
still subject to entry and settlement under the homestead 
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laws of the United States. If this contention is true, the 
proposition is self-evident that if the defendant should 
convey them, or if they should be conveyed by judicial de- 
cree, to the plaintiff, he having like knowledge, their legal 
status would remain unchanged beyond the unimportant 
fact of the substitution of one trustee for another. If 
the plaintiff has been wrongfully denied the right of entry 
and settlement by the register of the land office, the defend- 
ant and the courts of this state are powerless to aid him. 

The foregoing views having obtruded themselves upon us 
in the course of the consideration of the record and authori- 
ties, without having been urged, or so much as suggested, 
by counsel, either by brief or oral argument, the court, 
upon being informed of that fact, ordered a rehearing at 
which they were fully and exhaustively discussed. The 
reargument served only to confirm all of us in our precon- 
ceived ideas. Whatever other opinions may be entertained 
concerning the construction and effect of the series of acts 
of congress affecting the lands in controversy, it is clear, 
beyond dispute, that if there remains any condition, re- 
striction or limitation upon the title or right of disposition 
of the donee of the lands, or its successors in interest, it 
consists in an obligation to hold them subject to settle- 
ment and entry under all or some of the public land laws 
of the United States. It is clear also, as has been already 
said, that congress has seen fit to commit the administra- 
tion of those laws solely and exclusively to the land depart- 
ment of the United States, and that with the exercise of the 
powers thus created and conferred, neither the district 
court nor this court has jurisdiction to intermeddle. 

It is recommended that the judgment of the district 
court be reversed, and that the action be dismissed. 


Hastines and OLDHAM, CC., coneur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 
court be reversed and that the action be dismissed. 


REVERSED. 
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F. S. Pusty, TRUSTEE, V. PRESBYTERIAN HOSPITAL OF 
OMAHA. 


Friep Novemser 18, 1903. No. 13,178. 


1. Tenancy from Year to Year. A tenancy from year to year will not 
be created against the contrary intention of both parties, landlord 
as well as tenant, and the payment of rent is merely an evidential 
fact bearing upon the question of the intent of the parties. 
Johnson v. Foreman, 40 Ill. App. 456. 


2. Receipt of Rent. The receipt of rent by the landlord is not con- 
clusive as to the continuance of the term, but it is an equivocal 
act to be determined by the quo animo. Atlantic Nat. Bank v. 
Demmon, 139 Mass. 420. 


3. Evidence. Evidence examined, and held insufficient to prove an in- 
tent to renew or continue the term. 


Error to the district court for Douglas county: WIL- 
LARD W. SLABAUGH, JuDGeE. Reversed. 


L. I’. Crofoot and Edgar H. Scott, for plaintiff in error. 


Warren Switeler and Clency St. Clair, contra. 


Amgs, C. 


This is an action for forcible detainer begun in justice’s 
court and brought here by proceedings in error from a 
judgment in favor of the defendant rendered upon appeal 
in the district court. 

The sole question of importance is, whether the findings 
and judgment appealed from are supported by the evidence. 
The facts are not appreciably in dispute. The defendant 
was lessee of the premises for the term of five years, begin- 
ning on the 17th day of December, 1896. The rent reserved 
was $30 a month, payable monthly, and an obligation of 
the lessee to make certain repairs. The repairs were made 
and the monthly instalments accruing during the term 
were paid as stipulated. On or about the 13th day of 
January following, the superintendent of the defendant 


sent to one N. P. Dodge, an agent charged with the collect- 
26 


354 | NEBRASKA REPORTS. . [Vou. 70 


Pusey v. Presbyterian Hospital. 


ing of rents for the lessor, a check for $30, together with a 
receipt or “voucher” reciting the sum mentioned to be 
in payment of “rent for January.” Dodge executed and 
returned this document, and retained and cashed the check 
without present objection. Subsequently, under a date not 
given, but apparently within a few days, Dodge wrote and 
transmitted to the defendant the following letter: 


“Board of Directors, Presbyterian Hospital, Omaha, 
Neb.—GENTLEMEN: The lease of the hospital for the term 
of five years expired on January 1, last. As the rent under 
the terms of the old lease was merely nominal, in considera- 
tion of your making extensive improvements on the build- 
ing, the trustee of the property will expect an increased 
rental in future. He realizes that you have performed your 
part of the covenants in the lease and he would undoubtedly 
be pleased to rent it to you for a further period, to be 
agreed upon between us. Hoping you will give this matter 
your earliest attention, I remain, 

“Very truly yours, N. P. Donec, JR.” 


Soon afterwards one McClelland, the president and prin- 
cipal owner of the defendant corporation, called upon 
Dodge and stated that “he was negotiating for a change of 
management or sale of the Presbyterian Hospital (the de- 
fendant), and these negotiations were not closed, and that 
until they were he would be unable to enter into any 
negotiation for a new lease.” This discussion concerning a 
new lease and concerning the amount of rent to be reserved, 
if one should be entered into, was continued between Dodge 
and representatives of the defendant until March 20, and 
afterwards, and on that date the plaintiff served the follow- 
ing notice upon the defendant: 


“To the Presbyterian Hospital of Omaha: You are 
hereby notified to quit and deliver up to me the premises 
now occupied by you, situate at 2564 Marcy street, and de- 
scribed as follows, to wit: lot 7, block 2, Marsh’s addition 
to the city of Omaha, in Douglas county, Nebraska, and 
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building situate thereon, at the expiration of three days 
from the date of service hereof upon you, your rent being 
in arrears, 
“Dated Omaha, March 20, 1902. 
“FF. 8. Pusey, Trustee, 
“By N. P. Dongs, Jr., His Agent.” 


A previous written notice to vacate was served on the 
defendant on February 1. Except the check above men- 
tioned, no payment as rent or on account of use and occu- 
pation was paid or tendered, and it does not appear what 
authority Dodge had from his principal in the transaction, 
except that it seems to be assented to by both parties that 
he was authorized to collect rents accruing for the plain- 
tiff from this and other property. No arrangements having 
been made, the plaintiff on or about the first of April begun 
this action in a justice’s court, where he procured a judg- 
ment of restitution, which was reversed on appeal by the 
district court. 

The sole contention upon the merits, by the defendant in 
error in this court, is that payment and receipt of the $30 
check above mentioned, had the effect, by operation of law, 
to renew the former lease, if not for its full term of five 
years, then, at least, for one year and from year to year. 

We can not think so for two reasons: First, because 
leases for a term of more than one year can not be made 
except in writing, or by an agent authorized by writing, 
and it is not shown that Dodge was authorized to make 
leases, even by parol; second, the payment and acceptance 
of money as rent, after the expiration of a fixed term, does 
not, of itself, renew the term, but is merely evidence of an 
intent to renew, from which, in the absence of evidence to 
a contrary effect, a contract to renew may be inferred. 
Montgomery v. Willis, 45 Neb. 484; 18 Am. & Eng. Ency. 
Law (2d ed.), 193; Wilcox v. Montour Iron & Steel Co., 
147 Pa. St. 540; Atlantic Nat. Bank v. Demmon, 139 Mass. 
420; Johnson v. Foreman, 40 Ill. App. 456. 

Now it is clear as daylight, from this record, that neither 
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the representatives of the defendant nor Dodge, whatever 
were his powers as agent, supposed, at any time during the 
pendency of their negotiaiions for the execution of a new 
lease, that one had already-been effected by the transaction 
of January 13, 1902, and if they did not so suppose, it is 
impossible to infer that they had that intent at that date 
and had forgotten it so soon. It is quite evident, to our 
minds, that the idea never entered the head of either party 
until after the beginning of this action. 

Defendant further contends that the judgment of the 
district court should be affirmed, because the first clause 
of section 1021 of the code, as it was published when this 
action was begun, was unconstitutional and void, and that 
a landlord was therefore remitted to the common law de- 
mand and notice, for the purpose of forfeiting a term for 
nonpayment of rent, and that no such demand or notice is 
proved in this case. But we do not find it necessary to pass 
upon this question, because we think it is clear that no 
term was in existence when this proceeding was begun, and 
therefore no steps to effect or declare a forfeiture were 
requisite. At the date mentioned, the defendant was 
simply holding over after the expiration of its term, and 
for such cases section 1020 of the code provides the remedy 
which was availed of in this case. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


Hastings and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing © 
opinion, it is ordered that the judgment of the district 
court be reversed, and a new trial granted. 


REVERSED. 
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MATTHEW O’REILLY V. ABRAHAM L. HOOVER ET AL. 
FILED NovEMBER 18, 1903. No. 12,995. 


New Trial. In an action for personal injuries, a new trial will not be 
granted on account of smallness of damages. Code, sec. 315. 


Error to the district court for Lancaster county: Ep- 
WaRD P. HOLMES, JUDGE. Affirmed. 


John M. Stewart and Thomas C. Munger, for plaintiff in 
error. 


Robert J. Greene, Lorenzo W. Billingsley and Richard 
H. Hagelin, contra. 


Hastinas, C. 


The sole error urged in the argument of this case is that 
the damages assessed by the jury in the district court in 
favor of the plaintiff in the original action are entirely 
inadequate. In the brief on file are some other complaints 
as to error in giving instructions and in the admission of 
evidence. The instructions complained of do not, however, 
affect the question of the amount of damages, nor does the 
evidence, errors as to the admission of which are com- 
plained of; and the question of the plaintiff’s right of. 
recovery having been found in his favor by the jury, error 
in the submission of that question can hardly be com- 
plained of by him. This was conceded in the argument, 
and the sole question that we are asked to consider is, 
whether the verdict, which was for $199 in the plaintiff’s 
favor, is too small in amount to be sustained by the evi- 
dence. 

It is asserted by the plaintiff in error that the uncontra- 
dicted evidence shows that plaintiff was an electrical en- 
gineer, capable of earning, and prior to the injury receiv- 
ing, from $100 to $125 a month; that by the injury he was 
confined to his bed 12 or 18 weeks; that he went on 
crutches 8 or 9 weeks afterwards, and that from the injury - 
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to the time of the trial his earning power was reduced at 
least one-half. It is claimed that he expended for medical 
iveatment on account of the injury $100; that the injury 
is a permanent one and has left him with one short, stiff 
leg; and that the uncontradicted evidence shows damages 
to the plaintiff, up to the time of trial, for loss of time and 
for medical treatment, to the ainount of at least $1,200, 
that therefore the verdict for $199 can not be sustained, 
and the case should be reversed and sent back for a new 
trial. 

It is contended on the part of the defendant in error, 
in the first place, that smallness of damages in an action 
for injuries to the person is not a ground for a new trial. 
Section 315 of the code reads as follows: 

“A new trial shall not be granted on account of the 
smallness of damages in an action for an injury. to the 
person or reputation, nor any other action where the dam- 
ages shall equal the actual pecuniary injury sustained.” 

Plaintiff in error, however, cites HKlisworth uv. City of 
Fairbury, 41 Neb. 881; Spirk v. Chicago, B. & Q. R. Co., 
37 Neb. 563; Carpenter v. City of Red Cloud, 64 Neb. 126, 
and claims that the rule is applicable only to damages 
arising from loss of reputation, injury to the feelings and 
physical pain, or other matter which can not be exactly 
ascertained or computed in terms of dollars and cents, but 
has no application to cases involving actual loss of time 
and other circumstances which can be ascertained by or- 
dinary computation. It is claimed that Bailey v. City of 
Cincinnati, 1 Wandy (Ohio), 4388; Taylor v. Howser, 12 
Bush. (Ky.) 465; Jesse v. Shuck, 12 S. W. (Ky. App.) 
304, and Ray v. Jeffries, 86 Ky. 367, under the same code 
provision as our section 315, so applied the rule. Hmmons 
v. Sheldon, 26 Wis..648, is also cited for the doctrine that 
inadequacy of damages may furnish sufficient ground for 
the setting aside of the verdict, but the question of the 
application of the code provision to such case is not con- 
sidered, and, indeed, in that case, the verdict was set aside 
as having been “perverse.” 
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The defendant in error, on the other hand, says that the 
Nebraska cases can not be regarded as authority for any 
suck interpretation of the code provision, which has been 
quoted, but that in Shoff v. Wells, 1 Neb. 168, the precise 
question was passed upon, and it was there held that, in 
an action for injuries to the person, smallness of damages 
is no ground for new trial, and the fact that actual pe 
cuniary damages in excess of the amount awarded was 
suffered by the plaintiff was no ground for reversal. Shoff 
v. Wells so holds, in express terms. It was an action 
where the trial court granted a motion for a new trial in a 
case of assault and battery, for the reason that the evi- 
dence showed $15 expenditure for medical attendance and 
$10 loss of time, and the jury awarded to the plaintiff only 
$17.50; and the district court allowed a new trial, and a 
new verdict was rendered allowing plaintiff $37.10. Motion 
was made in arrest of judgment on the last verdict, which 
the district court overruled, and, on error, this court set 
aside the second verdict and the judgment on it, and di- 
rected the rendition of one upon the first verdict, on the 
ground that section 315 of the code prevented the granting 
of any new trial in the case. This case has never been, in 
terms, overruled. It cites nothing but section 315 of the 
code. 

Ellsworth v. City of Fairbury, 41 Neb. 881, was an ac- 
tion for injuries received by falling through a sidewalk. 
It was reversed in the following terms: 

“It is undisputed that the average weekly earnings of 
plaintiff, prior to the accident, were from $8 to $10 and 
that, since receiving the injuries up to the time of the trial 
or for thirty-eight weeks, she has been wholly unable to do 
any work. Therefore, under the uncontradicted testimony, 
the verdict should have been for at least $304.” 

No other ground is given for reversing the case. So far 
as appears from the reported decision, the question of the 
application of section 315 of the code was not raised by 
counsel nor considered by the court. 

The case of Spirk v. Chicago, B. d Q. R. Co., 57 Neb. 565, 


360 NEBRASKA REPORTS. [Vou. 70 


O'Reilly v. Hoover. 


was reversed because of smallness of damages. It was an 
action brought for expulsion from a train. At the original 
trial, counsel for the plaintiff expressly refused to indicate 
whether the action was for tort or for failure on the part 
of the railway company to perform its contract of carriage. 
The petition set up the contract to carry the plaintiffs to 
Benkelman, and that a request for plaintiffs to leave the 
train at McCook was followed by their refusal and their 
forcible removal. The action was by no means simply one _ 
for injuries to the person. The application of section 315 
to it would have been so entirely uncertain that the counsel 
on either side never raised it in this court. 

Stanwood v. City of Omaha, 38 Neb. 552, cited in Spirk 
v. Chicago, B. é Q. Rk. Co., was not an action for personal 
injuries, at all, but for damages to real property by reason 
of the erection of a viaduct. 

Carpenter v. City of Red Cloud, 64 Neb. 126, was a suit 
for injury occasioned by the negligence of the city in dig- 
ging a ditch across one of its streets and leaving it un- 
protected. Injuries to the person were claimed, and the 
killing of one of the plaintift’s horses and the crippling, 
sufficiently to destroy its value, of the other, and the de- 
struction of his buggy were alleged, also. The cases of 
Ellsworth v. City of Fairbury and Shoff v. Wells are com- 
pared somewhat to the disadvantage of the latter, and it is 
suggested that Shoff v. Wells should be overruled and Ells- 
worth v. City of Fairbury adhered to, but it is expressly 
indicated that it is not done, and was not required to be 
done, in the Carpenter case. 

It would seem that the legislator, who framed sections 
8314 and 315 of the code, certainly expressed his intention 
very definitely that, in an action to recover for personal 
injuries, smallness of damages should not be a ground for 
a new trial. The fifth subdivision of section 314 gives a 
new trial for “Error in the assessment of the amount of 
recovery, whether too large or too small, where the action 
is upon a contract, or for the injury or detention of prop- 
erty.” 


VoL. 70] SEPTEMBER TERM, 1903. 361 


O'Reilly v. Hoover. 


Such is the positive statutory provision with reference 
to new trials for errors in the assessment of damages, 
namely, that a new trial may be granted for error in that 
respect, where the action is upon contract or for injury to 
or detention of property. Section 315 is the negative pro- 
vision, that a new trial shall not be granted on the ground 
of smallness of damages, in an action for an injury to the 
person or reputation, nor any other action where the dam- 
ages shall equal the actual pecuniary injury sustained. 

The interpretation sought to be given to this section is 
that it merely means, that no new trial shall be granted 
where the damages equal the actual pecuniary injury. 
Such interpretation nullifies the attempt to distinguish 
between actions on contract or for injury to property, and 
actions for injuries to the person, which is made, not only 
in section 315 but in section 314, not only in the negative 
but in the positive provisions of the code. To say that, in 
all cases, the damages allowed must be equal to the pe- 
cuniary injuries sustained, is to abrogate the distinction 
as to action for injury to the person or reputation, sought 
to be established by the legislature. The attempt to estab- 
lish such a distinction may have exposed the law makers 
to the reproach, which has been frequently made against 
them, that they always show a greater regard for property 
rights than for personal ones; but, unless it is held to be 
an unconstitutional provision, a violation of some restric- 
tion upon legislative power contained in the fundamental 
law, the courts would seem compelled to respect it when 
the legislature has established it. What the precise reason 
for making such a distinction was, we can only conjecture. 
Perhaps, it might have been the fact adverted to in the 
defendant’s brief in this case and extensively discussed in 
the notes to Benton v. Collins (125 N. Car. 83), 47 L.. R. 
A. 33. Uncertainty as to the cause of an injury, and as to 
the degree of responsibility for it which would be attached 
. to each of the parties, often serves to reduce the amount 
of plaintiff’s recovery, when the jury finally decide in his 
favor. It might have been the supposition of the lawmaker 
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that substantial justice would be better reached, by pre- 
venting any complaint of smallness of damages on the 
part of the successful party, than by following the differ- 
ent rule that the pecuniary injury must, at least, be com- 
pensated for, if any recovery is allowed. This view seems 
to be announced in Benzon v. Burlington & M. R. R. Co., 18 
Neb. 659, in which the court say: 

“Where in an action to recover damages for injury to 
property, and the cause of the injury is a matter of con- 
jecture, a verdict in favor of the plaintiff will not be set 
aside, at his instance, because the verdict is not as large 
as it probably would have been had the cause of the injury 
been fully proved.” Benzon v. Burlington & M. R. R. Co. 
was an action for a trespass upon real estate, which is al- 
ledged to have caused a considerable loss by the melting of 
‘ ice in the plaintiff’s storage house. Plaintiff’s claim was 
for 4,000 tons of ice and injury to his building. The whole 
damage he had placed at $15,000. The verdict was for $75. 
In that case, as in this one, it was claimed that the general 
verdict being in plaintiff’s favor, it must be held to estab- 
lish defendant’s responsibility for the injury and make it 
liable for the pecuniary extent of such injury; but this 
court, finding the question of the cause of the injury in- 
volved in complete obscurity, declined to interfere with the 
verdict. 

A similar claim is made in this case, that the evidence 
is entirely inconclusive as to whether the injury was 
caused by the defendant’s, negligence or was due to the 
plaintiff’s, at least in part; that, in fact, the evidence of 
plaintiff does not indicate with certainty any greater dam- 
ages than he recovered, and does not indicate any sufficient 
ground of recovery at all, and the verdict should be sus- 
tained for these reasons. We do not deem it worth while 
to discuss these questions, because the authority of section 
815 and of Shoff v. Wells, supra, seem to us to conclusively 
prevent any interference with the verdict upon the sole 
ground which is alleged in this case, namely, smallness 
of damages, where the action is purely for personal in- 
juries, 
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The case of Ellsivorth v. City of Fairbury, supra, does 
not seem to commit this court to any contrary ' doctrine, 
inasmuch as neither party chose to cite section 315 of the 
code, and this court did not see fit, itself, to raise the 
question. 

In Sullivan v. Wilson, 15 Ind. 246, it is held that a code 
provision, identical in terms with our section 315, had no 
application to cases in which damages did not equal the 
pecuniary loss sustained by the plaintiff, and was held not 
to prevent a new trial. . 

In Sharpe v. O’Brien, 39 Ind. 501, however, this con- 
clusion was overruled, and it was held that the code pro- 
vision prevented an allowance of any new trial on the 
‘ ground that damages were too small in actions for injury 
to person or reputation. This conclusion has since been 
adhered to in Indiana. Gann v. Worman, 69 Ind. 458. 

We see no sufficient reason for departing from the hold- 
ing of Shoff v. Wells until the legislature sees fit to adopt 
the Iowa statute. This latter statute provides, in sub- 
stance, that smallness of damages in actions for personal 
injuries or to reputation shall be no ground for a new trial, 
if they are equal to the actual pecuniary injury. 

The foregoing argument as to the distinction between 
action for injury to person or reputation, and other torts, 
is substantially taken .from the case of Sharp v. O’Brien. 
It seems to us more logical than the reasoning of the Cin- 
cinnati superior court in Baily v. City of Cincinnati, 1 
Handy (Ohio), 438, or that of the Kentucky supreme court 
in the cases cited. The general holdings on this subject 
will be found in 37 Cent. Dig., col. 1014, and following. 

It is recommended that the judgment of the district 
court be affirmed. 


AMES, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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EZEKI£EL JOHNSTON v. Cuicaco, BURLINGTON & QUINCY 
RAILROAD COMPANY. 
Firep NovEMBER 18, 1903. No. 13,134. 


1. Common Carrier: CHATTEL Mortcsace: DIVERSION oF SHIPMENT. 

Where the conditions of a valid chattel mortgage have been 

. broken, and the mortgagee is entitled to take possession of the 

mortgaged property, wherever found, a common carrier is not 

liable to the mortgagor for a diversion of a shipment of such 

property and a delivery of the same to the mortgagee demanding 
possession thereof while it is still in the carrier’s hands. 


Detay IN SHIPMENT: Evmence. In order to recover dam- 
ages for an alleged delay in the shipment of live stock, it is nec- 
essary to introduce some competent evidence tending to show the 
length of time ordinarily required to transport the shipment from 
the place where received to the point of delivery, and that a 
longer time was actually consumed than was necessary for that 
purpose. 

3. Action by Mortgagor: Ricuts or Parties. Where a mortgagee 
consigned a shipment of cattle, described in his mortgage, to a 
commission firm in order to protect the payment of his mortgage 
debt, and as. soon as payment thereof was made directed the 
delivery of the shipment to the firm designated by the mortgagor, 
no action will lie against the carrier for nondelivery to the party 
designated by such mortgagor. 

4, Amendments: DIScRETION or Court. It is not an abuse of discre- 
tion for the district court to refuse to permit the plaintiff to 
file an amended reply where it changes the issues made up in the 
county court, where the case was originally commenced and 
tried, and where the right to recover on the new matter con- 
tained in such amended reply is barred by the statute of limita- 
tions. 


Error to the district court for Phelps county: Ep L. 
ADAMS, JUDGE. Affirmed. 


James I. Rhea, John M. Stewart and Samuel A. Dravo, 
for plaintiff in error. 


Webster S. Morlan and J. W. Deweese, contra. 


BaRNES, C. 


This case is before us a second time. On the former 
trial, in the district court, the plaintiff recovered a judg- 
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ment, which was reversed in this court in the case of 
Chicago, B. &€ Q. R. Co. v. Johnston, 1 Neb. (Unof.) 314. 
A second trial in the district court resulted in a verdict 
and judgment for the defendant, from which the plaintiff 
prosecuted error. The facts stated in our former opinion, 
and detailed therein, are presented in the present record 
without any essential variance. We therefore, in sub- 
stance, adopt that statement of the case as follows: 
Ezekiel Johnston brought this action against the Chi- 
cago, Burlington & Quincy Railroad Company to recover 
damages for an alleged breach of contract between said 
parties, whereby the latter undertook and agreed to ship 
certain cattle for the former, by rail, from Holdrege to 
Chicago. The breach assigned by the plaintiff in his peti- 
tion is, that the cattle were diverted from the direct route 
between said points to South Omaha, where they were de- 
tained for some hours and then forwarded to Chicago and 
delivered to another and different party than the one 
specified in the contract of shipment. The damages claimed 
are for the diversion above stated, for delay in the ship- 
nent and for the delivery to a person other than the one 
provided for in the contract. The defendant, by its an- 
swer, admits that the cattle were taken to South Omaha 
and there detained for some time, but alleges that, prior to 
the shipment of the cattle, the plaintiff had executed and 
delivered certain mortgages thereon to one J. H. Pratt; 
that by the terms of the mortgages, in case the plaintiff 
should remove, or attempt to remove the cattle from his 
premises in Phelps county, Nebraska, or attempt to dis- 
pose of them, the mortgagee should have the right to take 
immediate possession of the cattle, by himself or agent, 
wherever found, and when the cattle should be removed or 
shipped for sale they should be consigned to the mortgagee 
at South Omaha, and that they should not be shipped or 
sold without his order or consent; that such consent was 
never given, and when the duly authorized agent of the 
mortgagee learned of said shipment, and while said mort- 
gages were still in force and unsatisfied, he stopped the 
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shipment and took possession of the cattle at South Omaha, 
under and by virtue of said mortgages; that, afterwards, 
in pursuance of an arrangement between the agent of the 
mortgagee and the plaintiff, the cattle were reshipped from 
South Omaha to Chicago without unnecessary delay, con- 
signed to an agent of the mortgagee and, upon satisfaction 
of the mortgages, were at once turned over to the person 
or firm designated by the plaintiff. The reply is a gen- 
eral denial. 

The plaintiff now contends that the defendant was not 
justified in the diversion, the delay or the nondelivery at 
destination, and in consequence is liable to him for dam- 
ages. It appears that in October, 1895, J. H. Pratt shipped 
the cattle in question from Cadiz, Wyoming, billed to him- 
self at Chicago, with the privilege of stopping and feeding 
at some point on the way in order to fatten and prepare 
them for market. They were stopped at Holdrege, where 
the plaintiff purchased the cattle, and gave his two notes 
dated October 29, 1895, secured by mortgages on the 
cattle in payment. The notes were made payable at the 
Union Stock Yards National Bank of South Omaha, six 
months from date, and the mortgages were recorded in 
Phelps county. They contained the following provision: 

“It is hereby agreed and understood by and between said 
parties that said cattle shall not be removed by the party 
of the first part or taken from the section and township 
(section 27, township 5, range 18, in Phelps county) on 
which the same are herein declared to be situated, without 
written consent of the party of the second part (Pratt), 
and when removed or shipped for sale they shall be con- 
signed to James H. Pratt, mortgagee, at South Omaha, 
Nebraska, to be sold on commission; the said party of the 
first part hereby covenants and agrees that in case the said 
first party shall remove, or attempt to remove, or permit 
to be removed from said premises, or dispose of, or attempt 
to dispose of, said stock or any part thereof, or in case the 
party of the first part shall fail to keep any of the argree- 
ments herein contained, or if the party of the first part 
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shall fail in full, or in part, with reference to the payment 
of the sums of money mentioned, then in all or any of the 
cases aforesaid the said second party shall have the right 
and power to take immediate possession (personally or by 
agent authorized by the possession of this instrument) of 
all of said stock wherever found, without legal proces in 
order to satisfy his lien.” 

On the 16th day of December, 1895, Pratt, the mortgagee, 
gave one Alex. Laverty full power of attorney authorizing 
him to collect the notes, release the mortgages, and do 
everything about the contract as fully as Pratt, himself 
could do. On Saturday, April 11, 1896, Johnston and the 
First National Bank of Holdrege shipped the cattle, con- 
signed to J. H. Pratt, to Chicago, Illinois. A day or two 
before, Johnston had spoken to Mr. Engstrom, the agent 
of the railroad company at Holdrege, about the shipment, 
and had ordered cars for that purpose at that time. At 
the time of the shipment, on Saturday, the plaintiff had 
not paid the mortgages, which lacked some eighteen days 
of being.due, and had not notified either Pratt or Laverty 
that he was intending to ship the cattle and did not have 
the consent, written or otherwise, of Pratt or his agent 
to make the shipment. It is claimed by plaintiff that he 
told Engstrom that he had Laverty’s permission for the 
shipment to Chicago, and that he had arranged with the 
bank to pay the mortgages, which arrangement he said 
was satisfactory to Laverty; and, with full knowledge of 
such arrangement, the agent received the shipment on 
Saturday, and the company was therefore bound to trans- 
port the shipment to Chicago without delay. This claim ~ 
is not borne out by the evidence, and the finding of the 
jury was against him thereon. The evidence given by the 
plaintiff is as follows: “I told Engstrom I was going to 
ship the cattle to Chicago, and he says, have you got per- 
mission from Laverty to ship them to Chicago. I said he 
told me I could. He said don’t depend on what Laverty 
told you; you had better have a statement in writing from 
him before you ship, and I would advise you to get a per- 
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mit before you ship.” Plaintiff testified that he after- 
wards wrote to Laverty, but does not state the substance 
of his letter, and he never received any word in answer 
from Laverty, or any one representing him; that a day or 
two before the shipment he again saw Engstrom, who asked 
if he had heard from Laverty, and he said he had not; that 
Engstrom urged him to make an arrangement to pay the 
mortgages off for fear Laverty would cause trouble, and 
advised him to get the money from the bank and pay the 
mortgages if he was going to Chicago with the cattle. It 
appears that Johnston made arrangements with the bank 
to make the payment to Pratt at South Omaha by means 
of money that he borrowed for that purpose, and the ship- 
ment was made in the name of the bank as security for the 
payment of the drafts, which the bank mailed to Omaha 
on Saturday evening after the shipment was made at noon. 
It further appears that, the next day being Sunday, this 
draft did not reach Laverty and the Omaha bank until 
Monday forenoon. Laverty first saw the draft, and knew 
it had been sent or issued, on Monday forenoon of April 
13, and the only information he had about it, before, was 
Johnston’s statement on Sunday in the Exchange building 
in South Omaha that the draft had been arranged for and 
would be sent by the Holdrege bank. But Johnston him- 
self says that he simply made arrangements with the bank 
on Friday; did not ask the bank when they were going to 
send the draft, or anything about it, but supposed that 
they had fixed it up, and that at the time the shipment was 
made he cid not know whether the mortgages were paid or 
not; took no trouble to find out, and had heard nothing 
from the bank at all as to whether the mortgages were paid 
when the shipment was made, or when it was stopped and 
diverted to South Omaha. When Laverty found out late 
Saturday afternoon that the shipment was made, by in- 
quiry by wire, Engstrom did not know anything about any 
arrangement with the bank, and did not know what ar- 
rangements had been made. 

The record shows now, as it did before, that Laverty told 
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Johnston that his commission firm would like very much 
to sell the cattle if everything was satisfactory, but if he 
desired to go to other commission firms it would be all 
right. This testimony does not go to the matter of ship- 
ping the stock in violation of the provisions of the mort- 
gages before payment, and it can not be claimed that this 
casual talk about which commission firm might make the 
-Sale amounted to a consent to Johnston to ship, when and 
where he pleased, without having paid the debt, or having 
obtained the written consent of the mortgagee. Johnston 
admits in his testimony that his shipment was consigned 
to Pratt at Chicago, care of Rosenbaum Bros., in order to 
obtain the through rate; that J. H. Pratt was the con- 
signee, and could have changed the shipment himself. The 
record therefore shows, as the jury found, that the ship- 
ment was made on Saturday in violation of the provisions 
of the mortgages against the removal of the stock; that the 
payment had not been made; that no arrangement for pay- 
ment had been made with Laverty, and that the shipment 
was entirely without his knowledge or consent; that the 
shipment was made to Pratt as the original billing re- 
quired, and that the agent of the railroad company did not 
know that Johnston had failed to observe his warning to 
obtain authority for the shipment, and did not know 
whether payment had been made or not. So far as he 
knew, Pratt was the actual consignee and entitled to the 
possession of the cattle, if he desired it, under his mort- 
gages, if they had not in fact been satisfied. It further 
appears that during Saturday afternoon Laverty, at 
Omaha, learned of the shipment and made inquiry through 
the railroad agent there, and was informed when and by 
whom the shipment was made. At that time he had given 
no consent for the shipment, and knew nothing of Johns- 
ton’s letter concerning it, or of any attempt at payment of 
the mortgage debt, and he, thereupon, presented his mort- 
gages and power of attorney to the agent of the railroad 
company, and demanded that the shipment be brought to 
South Omaha for his benefit. Under this state of facts, the 
27 
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defendant was justified in diverting the property to South 
Omaha and in delivering it to Laverty as the agent of 
Pratt. The defendant, as a common carrier, was bound to 
receive the goods for carriage. It could make no inquiry 
as to the ownership. It has not voluntarily raised the 
question ; it was raised by demand of the real owner before 
the defendant had parted with the goods. The law would 
have protected defendant against the real owner, if it had 
delivered the goods in pursuance of defendant’s employ- 
ment, without notice of his claim; it will equally protect 
it against the pseudo owner, from whom it could not refuse 
to receive the cattle, in the present event of the real owner 
claiming them and their being given to him. The com- 
pulsory character of the employment of a carrier furnishes 
ample ground for so holding. Hutchinson, Carriers (2d 
ed.), p. 404; Shellenberg v. Fremont, E. & M. V. R. Co., 
45 Neb. 487; Wells v. American Hepress Co., 55 Wis. 23; 
Cleveland, C. C. & St. L. R. Co. v. Moline Plow Co., 13 
Ind. App. 225; Western Transportation Co. v. Barber, 56 
N. Y. 544; Bliven & Mead v. Hudson River R. Co., 36 N. Y. 
403. 

“Ordinarily, the person who delivers the goods to a com- 
mon carricr is to be treated by them as the owner, and, in 
general, his title may not be disputed by the company, or 
a jus tertii or adverse title be set up, but the goods must 
be delivered according to his directions without putting 
him upon proof of his title. That applies, however, only 
where such adverse claim is not asserted by the superior 
claimant to the sender, but merely by the carrier’s own 
motion. But, should the goods be the property of a third 
person who is also entitled to the possession of them, and, 
while in the custody of the carrier, such owner should 
demand possession, it would be justified in delivering the 
goods to him.” Hale, Bailment and Carriers, p. 497, and 
cases there cited. 

We therefore hold that the verdict, so far as this ques- 
tion is concerned, is sustained by the evidence, and the 
instructions of the court were without error. 
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It is next contended by the plaintiff that he is entitled 
to recover damages by reason of unnecessary delay in the 
shipment. It appears from the evidence that after the cat- 
tle had been taken possession of by Laverty for and on be- 
“half of the mortgagee, Pratt; and placed in the yards at 
South Omaha, an arrangement was made between the 
plaintiff and Laverty by which the cattle were again 
loaded into defendant’s cars and forwarded by special 
train to Chicago. This contract of shipment appears to 
have been with Pratt, and to him, in the care of Greer, Mills 
& Co. Plaintiff offered no evidence to show the ordinary 
and usual length of time necessary to transport the cattle 
from South Omaha to Chicago, and there is no proof in the 
record that the time consumed by the défendant in getting 
the cattle from the point of shipment to the place of des- 
tination was greater than that ordinarily required for such 
purpose. So there is no evidence in the record on which 
to base a claim or judgment for damages for delay in’ trans- 
portation. 

It is further contended by the plaintiff that he is entitled 
to damages on account of the delivery of the cattle to Greer, 
Mills & Co., at Chicago, instead of Rosenbaum Bros., to 
whom he had desired the delivery to be made. It appears 
when the contract of reshipment was made in South 
Omaha, and the cattle were forwarded to Chicago, Laverty 
had not yet received the draft mailed on Saturday after- 
noon to him by the bank at Holdrege; that, in order to 
secure the payment of the mortgage debt due his principal, 
Pratt, he had the cattle consigned to the cdre of Greer, 
Mills & Co.; that, as soon as he received the draft and the 
mortgages were in fact paid, he notified Greer, Mills & Co. 
to turn the property over to Rosenbaum Bros., which was 
done. It follows that the plaintiff was not entitled to 
recover any damages on that account. In fact, it is thor- 
oughly established by the evidence that whatever delay, 
change of route, loss of market, or weight, was suffered in 
the shipment, resulted entirely from the failure of the 
plaintiff to observe his obligations under the mortgage © 
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contracts, and on account of his attempting to make the 
shipment when he had no authority or right to do so, and 
against the express provisions of the mortgages. He may 
have been, and without doubt was, entirely honest in his 
attempt to arrange for their payment through the Hold- 
rege bank, but the payment was not made, and no consent 
was given for the shipment, so that to the mortgagee and 
to the defendant, it had all the appearances of a fraudu- 
lent transaction, in which the defendant was bound to 
observe the demands of the nortagee in stopping the ship- 
ment and forwarding it only to his order. AI of the 
conditions then existed, authorizing Laverty to take pos- 
session according to the terms of the mortgages. Aleyer v. 
Michacls, 69 Neb. 138. The fact that the money was on the 
way, at the time the cattle were shipped, without the 
knowledge of Laverty or the defendant, does not affect 
the situation. 

Plaintiff also contends that the court erred in refusing 
him the right to file his amended reply. It was largely in 
the discretion of the district judge whether he would per- 
mit the filing of the amended reply or not. And the exer- 
cise of that discretion can not be overruled without es- 
sential and fundamentally good reason. The issues in the 
case had been carefully made up in the county court, and 
also in the district court; the case had been twice tried on 
these issues, and the offer to file the amended reply was 
an attempt to introduce new issues and a new controversy 
into the action. The court properly exercised his discre- 
tion in refusing to permit it. Again, the right to recover 
on the basis of the allegations contained in the amended 
reply was barred by the statute of limitations; the ship- 
ment was made in April, 1896, the amended reply, present- 
ing new rights of recovery, was offered for filing in May, 
1902; these new grounds for recovery could become effect- 
ive only from the date of the filing of the reply, which 
was more than four vears from the carriage of the shipment 
and after any cause of action could accrue thereon. Buer- 
stetta vc. Tocumsch Nat. Bank, 57 Neb. 504; Box v. Chicago, 
R. J. & P. R. Co., 107 Ta. 660. 
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_We are of the opinion that the verdict of the jury was 
sustained by sufficient evidence, that the judgment was 
right, and finding no reversible error in the record, we 
recommend that the judgment of the district court be 
affirmed. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


EmIL Doup vy. WILLIAM KNUDSEN. 
Frrep NoveMBER 18, 1903. No, 13,136. 


1, Trespass. One in the actual peaceable possession of land may 
maintain trespass against a party forcibly invading such posses- 
sion, even though the latter has the better title to the freehold. 


JUSTICE OF THE PEACE: JURISDICTION. The jurisdiction of a 
justice of the peace in an action of trespass to lands extends no 
further than to enable him to try the fact of possession. He has 
no jurisdiction to inquire into the title to lands or into the right 
of possession as between the parties to such action. If the plain- 
tiff can maintain his right to sue in trespass, by proof of actual 
possession, the action is cognizable in a justice court, but if the 
possession is constructive merely and can only be shown by the 
production of title, the justice has no jurisdiction. 


Error to the district court for Sherman county: Homer 
M. SULLIVAN, JUDGE. Reversed. 


Aaron Wall and H. M. Mathew, for plaintiff in error. 
Richard J. Nightengale, contra. 


DUFFIE, C. 


Knudsen, defendant in error, is the owner of about 
eleven acres of land in section 27, township 15, range 13, in 
Sherman county, Nebraska. A tract of land adjoining 
him on the east, is owned by the Catholic church, the legal 
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title of which is held by Bishop Scannell. Dold, plaintiff 
in error, occupies a tract adjoining Knudsen on the north. 
The land owned by Knudsen and the church is bounded on 
the south by a road which leads to the village of Ashton. 
There is no public highway from Dold’s land leading to the 
Ashton road, and, for some years, Dold and other parties . 
living in his vicinity used a strip of land on the west side 
of the church property to reach this highway. Prior to 
1894, the east four acres of the Knudsen tract were owned 
by one Jeschke who, on the 16th day of April of that year, 
conveyed the same to Knudsen. After this conveyance, 
Knudsen caused a survey of the line between his property 
and that owned by the church and built a fence near the 
line as established by the survey. The evidence discloses 
that a prior survey of the line had been made in 1895, and 
that the first survey located the line two feet and four 
inches west of the lines established by the survey made 
by Knudsen. Some time in the summer of 1900, Dold 
made an agreement with Bishop Scannell by which he 
leased from him the west sixteen and one-half feet of the 
church property, for fifty years from March 19, 1900, for 
a private way, to enable him to reach the Ashton road. A 
written lease for this strip of ground was executed by 
Bishop Scannell, which is not dated, but which was ac- 
knowledged on the 29th day of June, 1900. 

Knudsen sued Dold in the county court for trespass 
upon his land, claiming damage for less than two hundred 
dollars, and from a judgment in his favor Dold appealed 
to the district court. The petition in the district court 
charges the defendant with throwing down the plaintiff’s 
fence, with digging up the ground, with removing fence 
posts, wire fencing, and a gate of plaintiff’s, and with re- 
moving a monument or post established at the northeast 
corner of his premises. The defendant, in the first count 
of his answer, alleged that the title and boundaries of land 
were brought in question in the controversy between the 
parties, that on that account the county court had no 
jurisdiction to give judgment in the case and the district 
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court had no jurisdiction on appeal. The sccond count 
of the answer is a general denial, and the third count avers 
ownership of the premises by the church society and peace- 
able possession thereof by Dold. A demurrer to the first 
count of the answer was sustained by the court; a reply 
was filed denying the allegations of the third defense. On 
a trial to the court without a jury, judgment was given in 
favor of the plaintiff; and the defendant has taken error 
to this court. 

The court made the following findings of fact: (1) That 
in June, 1900, a corner was established by the county 
surveyor at the northeast corner of plaintiff’s land; (2) 
that in 1895 the same surveyor established a corner, in- 
tending it to be a corner of the same land, at a point two 
feet and four inches west of the corner established in 1900; 
(8) that the corner established in 1895 was two feet and 
four inches out of place; (4) that at the time said corner 
was established in 1895, and at all times thereafter until 
1900, the parties interested on both sides recognized it to 
be the true corner and believed it to be the true corner; 
(5) that in the plowing and scraping done by defendants, 
they did not plow, or break, or scrape, any land west of the 
line established in 1895, but they did tear up, plow and 
remove the ground immediately adjoining it on the east of 
where the corner and line were established in 1900; (6) 
that in so doing defendants injured the grade which the 
plaintiff had prior thereto placed in an embankment, while 
grading and leveling his park; (7) that the plaintiff had 
constructed a fence running north and south and inside 
of the line fixed by the surveyor in 1895, and had set posts 
there; (8) that the defendant, Emil Dold, maliciously tore 
up and destroyed the fence, so established, and that the 
game was upon the land of plaintiff and within the line 
established in 1895. The court also found generally in 
favor of the plaintiff. 

We gather from the evidence that a creek runs east and 
west along the south line of Dold’s land, and that he graded 
down the south bank along said stream in order to make 
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his private way more accessible. The removal of the soil, 
for which plaintiff claimed damage, occurred during this 
grading; but the grade, as found by the court, did not 
extend west of the line established by the survey of 1895. 
It will also be observed from the findings that the district 
court found that plaintiff’s fence was set within the line 
established by the survey of 1895, and that Dold malic- 
iously tore up and destroyed a portion of said fence. It 
is insisted by the plaintiff in error that the boundary be- 
tween the church property and the land of defendant in 
error was the principal question in dispute in this action, 
and that the county court, acting as a justice of the peace, 
had no jurisdiction to entertain and try the cause; that his 
judgment entered in the case was void; and that the dis- 
trict court therefore had no jurisdiction upon appeal. 
Section 18, article VI of the constitution, is as follows: 

“Justices of the peace and police magistrates shall be 
elected in and for such districts, and have and exercise 
such jurisdiction as may be provided by law; Provided, 
That no justice of the peace shall have jurisdiction of any 
civil case where the amount in controversy shall exceed 
$200; nor in a criminal case, where the punishment may 
exceed three months’ imprisonment, or a fine of over $100; 
nor in any matter wherein the title or boundaries of land 
may be in dispute.” 

Section 906 of our code is in the followings words: » 

“Justices of the peace shall have jurisdiction in actions 
for trespass on real estate, where the damages demanded 
for such trespass shall not exceed $200, and no claim of 
title to such real estate set up by the defendant shall take 
.away or affect the jurisdiction hereby given.” 

On first impression, it might appear that section 906 of 
our code, giving a justice of the peace jurisdiction to try 
actions of trespass, where the amount in controversy does 
not exceed $200, notwithstanding that the defendant at- 
tempts to plead title in himself, is in conflict with section 
18 of article VI of the constitution, which prohibits a jus- 
tice from taking jurisdiction, where the title or boundaries 
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of land may be called in question. An examination of the 
rules governing actions of trespass will, we think, disclose 
that the provisions of the code do not infringe upon‘the 
constitution. An action for trespass upon real estate can 
only be maintained by the party in possession at the time 
the trespass was committed or by one who then holds the 
legal title to the premises. In Yorgensen v. Yorgensen, 6 
Neb. 388, it is said : 

“In order to maintain an action of trespass quare 
clausum fregit by one not holding the legal title to lands, 
he must show an actual possession in himself at the time 
the alleged trespass was cominitted.” 

And in Nelson v. Jenkins, 42 Neb. 133, this court held 
that in order to maintain trespass to land, the plaintift 
must be the owner, or in possession thereof, when the acts 
complained of were committed. While the question does 
not appear to have been directly before this court, the au- 
thorities are numerous that an action of trespass may be 
maintained by one without title, but holding the actual 
peaceable possession of real estate, even against the true 
owner. In Larue v. Russell, 26 Ind. 386, it is said: 

“A party peaceably in possession of lands may maintain 
trespass for an injury to his possession, though the tres- 
passer have a better title to the lands.” 

In Newcombe v. Irwin, 55 Mich. 620, the facts were, that 
the plaintiff occupied the west half of a certain quarter 
section of land, and the defendant occupied the east half 
of the same quarter. A line fence divided their respective 
possessions, and each had cultivated the land up to this 
fence. The plaintiff cut a crop of clover growing on the 
land occupied by her next to the division fence, and the 
defendant entered and drew it away, claiming that the 
clover was grown upon land belonging to her, although 
occupied and fenced in by the plaintiff. On the trial, 
defendant. offered to prove title, and it was shown that, 
iwo years prior to the trespass, the county surveyor had 
surveyed this quarter section and, by his survey, the 
division fence was some ten rods on Irwin’s land, and since 
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that time the parties, respectively, had claimed this strip 
between the old division fence and the dividing line indi- 
cated by the survey, and had been endeavoring to obtaiu 
and hold the possession as against each other. The circuit 
court, to which the case had been certified from justice 
court, held that the title of land did not come in question, 
and Judge Cooley, in delivering the opinion of the court, 
said: 

“There was no error in holding that the title was not 
in question. It appears not to have been disputed that 
up to the time of the survey made by the county surveyor 
the plaintiff was in possession up to the old division fence. 
If the survey showed that she occupied any part of Irwin’s 
land, taking possession forcibly and against her will was 
not a proper remedy. To disturb a peaceable possession 
_ by force is a trespass, irrespective of ownership; and if the 
plaintiff had possession in fact, the forcible disturbance of 
her possession was made out beyond question. The judge 
was therefore right in treating the issue as one of pos- 
session merely.” 

In Smith v. Schlink, 6 Colo. App. 228, it was held, that 
where one of two adjoining tenants, each, respectively, in 
possession of land and buildings thereon up to a dividing 
fence, removes the fence on to the land of the other, an 
action by the other for damages for the taking of the lands 
and buildings thereon is not an action in which title or 
boundaries of lands are in dispute, of which a justice could 
not have jurisdiction, there being no dispute as to where 
the fence was, and it makes no difference that plaintiff in- 
troduced evidence to show that the true line was where the 
fence had stood. In the body of the opinion it is said: 

“The defendant, until he removed the fence, had never 
been in possession of any part of the ground within the 
plaintiff’s inclosure, nor had the defendant’s grantor ever 
been in such possession. The survey made, to show that 
the true line was where the fence had stood, was unneces- 
sary, and the evidence concerning it was immaterial. The 
plaintiff’s right of action grows out of the invasion of a 
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possession which he actually had, and whose boundary, as 
between himself and the defendant, was the fence. When 
the defendant removed the fence, he committed a trespass. 
If he thought he had a rightful claim to the ground which 
he took, the courts were open for the adjudication of his 
title; but no title, or claim of title, is a justification of his 
forcible assumption of possession.” 

To allow a party to eject another in the peaceable pos- 
session of land, even though he be the true owner, is to dis- 
pense with actions for trying the title or right to possession 
of land. It is, as Judge Cooley says, to make a man judge 
in his own case, with the right to confirm his judgment; 
to allow him to employ force against a peaceable party ; 
to invite a breach of the peace and a public disturbance in- 
stead of a legal settlement of disputed titles. Cooley, 
Torts (2d ed.), *328. 

Where, therefore, an action of trespass is brought by 
one in actual possession, the fact of ownership becomes im- 
material, the only issue to be tried being, did the defend- 
ant trespass upon premises in the actual possession of 
plaintiff? 

In Yorgensen v. Yorgensen, 6 Neb. 383, a general rule 
of law was announced, namely, that “when land is unim- 
proved, and unoccupied, the person holding the legal title 
is deemed to be in possession thereof.” In other words, 
that legal title to land carries with it constructive pos- 
session in the owner. But as there can be no constructive 
possession where actual possession is held by another, an 
action for trespass for a disturbance of the possession must 
be brought by the one in actual occupancy of the land, 
while, for an injury to the freehold, such as the cutting of 
timber or the removing of the ‘soil, the real owner of the 
estate may recover his damages upon proof of title. These 
considerations make it plain that in order to maintain tres- 
pass by one not in possession of the premises, he must 
establish his title to the land. He could not, therefore, 
commence an action in justice court because, in order to 
establish his right to a recovery, he would have to rely upon 
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his paper title, and this being denied by the defendant 
would require the justice to pass on a question of title, 
which he is prohibited from doing by the constitution. The 
plaintiff, in such a case, would by his own evidence oust 
the justice of jurisdiction to try the case; and it would be 
unnecessary for the defendant to plead title in himself, or 
to enter any plea except a general denial, which puts in 
issue both the plaintiff’s title and the trespass complained 
of. 

The evidence makes clear the fact found by the court, 
that up to the time of the second survey, made in 1900, all 
parties in interest recognized the corner established by the 
survey of 1895 as the true corner. Dold and others in the 
neighborhood had used a strip off from the west side of 
the church property as a private way to reach the Ash- 
ton road. So far as any actual possession of the land was 
established, the possession was in Dold and the other 
parties who used this strip as a private way. Knudsen 
never was in the actual possession of any part of this strip, 
and could only establish his ownership by showing a paper 
title thereto. This could not be done in a court exercising 
the powers of a justice of the peace, and the judgment of 
the county court was, so far as the record discloses, void 
for want of jurisdiction. Had the defendant in error 
brought his action to recover for the trespass charged, in 
tearing down his fence erected on his land and built within 
(west of) the line of the survey of 1895, no question of 
title would arise, as the evidence is clear that he was in the 
actual possession of the land inclosed by such fence, and 
such possession was evidence of title, sufficient to enable 
him to maintain trespass for breaking his close; but when 
he claimed damages for a trespass on the strip of land, the 
title to which was in dispute, and to which he could show 
title only by introducing his deed from Jeschke, the court 
was without jurisdiction to pass upon his claim of owner- 
ship to this strip of land, or to award him damages there- 
for, as was apparently done by a general finding and judg- 
ment in his favor. Sheldon v. Edwards, 35 N. Y. 279; 
Slater v. Skirving, 51 Neb. 108. 
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We recommend that the judgment be reversed and the 
cause remanded for further proceedings not inconsistent 
with this opinion. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


WErSLEY A. SPENCE V. JAMES K. LANE. 
Fitep NoveMBer 18, 1903. No. 13,192. 


Review: BILt of Exceptions. The certificate allowing a bill of excep- 
tions should affirmatively show that the bill contains all the evi- 
dence given upon the trial; and, in the absence of such showing, 
this court can not review any finding of the trial court or jury 
where the sufficiency of the evidence to support such finding is 
questioned. 


Error to the district court for Saline county: GrorGE 
W. Srouses, Juper. Affirmed. 


EH. 8. Abbott and Ray Abbott, for plaintiff in error. 
Fayette I. Foss and George H. H astings, contra. 


DurFrFIE, C. 


Spence sued Lane for malicious prosecution. The jury 
returned a verdict for the defendant, and, from a judgment 
entered on the verdict, plaintiff has taken error to this 
court. The parties agreed upon the bill of exceptions 
which was signed and allowed by the clerk. The clerk’s 
certificate is as follows: 

“State of Nebraska, county of Saline, SS. I, J. W. 
Shabata, clerk of the district court in and for Saline 
county, Nebraska, hereby certify the within and foregoing 
bill of exceptions to be the original bill of exceptions had 
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and taken on the trial of the cause therein entitled and, by 
reason of the stipulation of the parties to said action, 


which stipulation is hereto attached, I hereby settle, allow, 
sign, seal the same and make it a part of the record in said 
cause. Witness my hand and official seal this 15th day of 
January, 1908. J. W. Shabata, clerk of the district court, 
Saline county, Nebraska.” 

This certificate of the clerk fails to show that the evi- 
dence contained in the bill was all that was given upon the 
trial. Hence, it is impossible for us to review the findings 
of fact of which complaint is made. The bill of exceptions 
should state affirmatively that it contains all the evidence: 
Omaha & N. W. R. Co. v. Ifenk, 4 Neb. 21; Aspinwall v. 
Sabin, 22 Neb. 73; McClain v. Alorse, 42 Neb. 52. 

It is urged, in argument, that the evidence clearly es- 
tablishes that the defendant was actuated by malice in 
commencing the criminal prosecution against the plaintiff, 
and this is the principal question upon which a reversal is 
asked, it being insisted that the verdict of the jury is not 
sustained by the evidence. Whether the prosecution com- 
plained of was malicious depends entirely upon the facts 
established by the evidence given upon the trial, and as the 
evidence has not been certified to us, it is evident that we 
can not determine that question. The presumption is in 
favor of the action of the district court, and we recommend 
an aftirmance of the judgment. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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NEBRASKA Mutua BOND ASSOCIATION V. FRED KLEE. 
Friep November 18, 1903. No. 13,171. 
1. Pleading: Duress. The plea of duress as a defense to an action 
upon a contract is sufficient if it shows that, by reason of threats 
or other unlawful means, the defendant was deprived of his free 


will and understanding, and that the contract sued upon was not 
his free and voluntary act. 


2. Instructions. Instructions examined, and held correctly given. 


3. Evidence. Evidence examined, and held sufficient to sustain the 
verdict and judgment. 


Error to the district court for Douglas county: PauL 
JESSEN, JUDGE. Affirmed. 


Alexander A. Altschuler and John F. Moriarity, for 
plaintiff in error. 


Albert 8S. Ritchie, contra. 


KIRKPATRICK, C. 


This action was instituted in the district court for 
Douglas county by the Nebraska Mutual Bond Associa- 
tion, plaintiff, against Fred Klee, defendant, declaring 
upon three promissory notes aggregating $88. In his 
answer, the defendant pleaded that the notes were wholly 
void, and that their execution had been obtained by duress, 
in that the plaintiff, through its agents and others, 
threatened the defendant that, if he did not sign the notes 
and settle with the plaintiff, on an alleged charge that the 
defendant’s son-in-law, one Charles W. Norton,. had em- 
bezzled moneys from the Singer Sewing Machine Company, 
the plaintiff would prosecute and imprison Norton, and 
send him to the penitentiary; the answer alleging that said 
threats were made for the purpose of overcoming the will 
of the defendant, and that they did overcome his will, caus- 
ing him to sign the notes; that he would not have signed 
them but for the threats mentioned. The answer alleged 
that Klee was a German by birth, and a working usan, em- 
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ployed in the Union Pacific shops; that he was not well 
versed in the English language, and that, at the time of the 
signing of the notes sued upon, he was wholly unaccus- 
tomed to the transaction of such business; and that his 
mind was so weak as to be easily overcome by threats, such 
.as those alleged, which were well calculated to overcome 
the will of a man of ordinary strength and experience. A 
second paragraph in the answer alleged substantially the 
same facts; that Norton, defendant’s son-in-law, was 
charged with the embezzlement of a sum of money from the 
Singer Sewing Machine Company, and that plaintiff 
threatened to prosecute him unless defendant signed the 
notes and that defendant was induced by this threat to 
sign the notes. 

In reply, plaintiff alleged that prior to the signing of 
said notes, Norton had applied to it for a fidelity bond, in 
favor of the Singer company, of $500; that, before giving 
this bond, plaintiff required an indemnity bond to secure it 
against loss by reason of signing the fidelity bond; that 
plaintiff then requested Klee, the defendant, to sign the 
indemnity bond, which he did, in the sum of $500, the bond 
being set out in the reply. The reply further alleged that 
Norton defaulted, and became indebted to the Singer com- 
pany in about the sum of $115; that by agreement between 
Klee and the Singer company, this shortage was settled for 
the sun of $88, and that Klee instructed the plaintiff to 
pay this sum to the company, and gave the notes described 
in the petition in settlement of the amount so paid by 
plaintiff to the company. 

There was a trial to the court and a jury, a verdict for 
defendant Klee, and judgment thereon. A motion for a 
new trial was overruled, and plaintiff presents the cause 
here by petition in error. 

The record discloses that, some time prior to December 
28, 1900, Charles W. Norton, who was a son-in-law of de- 
fendant Klee, sought employment with the Singer Sewing 
Machine Company at Omaha, but found that a condition 
of employment was a fidelity bond acceptable to the com- 
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pany. He made application to plaintiff company for a 
bond, but was told by it that it could not bond him unless © 
he could indemnify them against loss. It appears that, 
as a reslult of his negotiations with plaintiff, the indemnity 
bond set out in plaintiff’s reply was executed, signed by’ 
Norton and defendant Klee. In December, 1900, it ap- 
pears that Norton was discovered to be short in his ac- 
counts with the Singer Sewing Machine Company in the 
sum of $88, and that company accordingly made a demand 
upon plaintiff, by virtue of its bond to the company. This 
sum was, thereupon, paid to the Singer Sewing Machine 
Company. 

There seemed to have been some slight difference of 
opinion, between the agents and managers of plaintiff, as 
to whether plaintiff should rely upon the bond given by 
Klee for.indemnity, or secure notes signed by Klee cover- 
ing the amount of the loss sustained by plaintiff by reason 
of Norton’s defalcation. It was, however, decided to ar- 
range with Klee to give the notes. A meeting was accord- 
ingly arranged for at the office of plaintiff’s president. As 
to what took place at this meeting, there is a conflict in the 
testimony. The testimony on behalf of plaintiff is that 
Klee was willing to sign the notes, being doubtful only as 
to his ability to pay unless given plenty of time. That 
testimony also represents him as indignant with Norton 
because of the latter’s conduct, and as signifying his will- 
ingness to assist plaintiff’s officers in apprehending Norton 
and prosecuting him. 

Klee’s version is substantially at variance with that of 
the plaintiff’s. From the reporter’s transcript of his testi- 
mony, it is almost painfully apparent that his knowledge 
of English was exceedingly limited, but it is sufficiently 
clear that he came to the office of the plaintiff in response 
to a request either by postal card or letter, and that he 
intended to bring with him a confidential friend, more 
familiar with the English language than he was, who it 
appears failed him in the last moment. He was unwilling 


to sign the notes. Something, it appears, was said about . 
28 


386 NEBRASKA REPORTS. [Vou. 70 © 


Nebraska Mutual Bond Ags’n v. Klee, 


sending his son-in-law to the penitentiary, and he was told 
that he had to sign the notes. It appears from his testi- 
mony that the threat of sending lis sou-in-law to the peni- 
tentiary operated on his mind and induced him to sign the 
notes, not so much because of a concern for his son-in-law, 
but rather as a result of contemplating the stigma that 
would attach to his daughter if her husband was im- 
prisoned. Klee was cross-examined by plaintiff at some 
length; but a perusal of the questions and answers does 
not make it clear that anything was added ‘to, or detracted 
from, the substance of his testimony in chief. 

The trial court gave the two following instructions: 

“4, Under the admissions and allegations made in these 
pleadings, the only issue which you are called upon to try 
is this: Were the notes set out in plaintiff’s petition given 
by the defendant by reason of the threats of imprisonment 
of the said Charles W. Norton, made by the plaintiff or its 
agents to the defendant at the time said notes were given. 

“5. The burden of proof in this case is upon the defend- 
ant and, after admitting the signing and execution of the 
notes, before he can avoid the payment thereof, he must 
prove by a preponderance of the evidence that said notes 
were not given voluntarily by him, but were obtained from 
him by such threats and duress as to overcome his will and 
understanding.” 

In addition to the above the trial court instructed the 
jary in the following language: 

“You are instructed that duress, in order to avoid the 
payment of these notes, must be such an influence exerted 
by the plaintiff upon the defendant as to overcome his will 
and compel a formal assent to an undertaking when he 
really does not agree to it, and make that appear to be his 
free act, which is not his but is another’s imposed upon 
him through fear, which deprives him of self control. And, 
in this case, if you find that the defendant has proved by a 
preponderance of the evidence that he signed these notes, 
wholly and entirely on account of the fear which the plain- 
. tiff had created in his mind that his son-in-law, Charles W. 
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Norton, would be sent to the penitentiary unless the same 
were signed, and that Norton would not be sent there if 
he did sign them, and the fear was such as to deprive the 
defendant of his understanding and deprive the transac-. 
tion of its voluntary character, then you are instructed 
that such notes would be void, and your verdict should be 
for the defendant. 

“If, however, you believe the defendant has failed to 
prove that his mind was so overcome by such threats that 
he was deprived of reason and understanding, then you 
will return a verdict in favor of the plaintiff for the full 
amount of said notes sued on.” 

The instruction defining duress is assailed by the plain- 
tiff as insufficient under the law and authorities; and the 
cases cited in brief of plaintiff are to the effect that the 
duress necessary to relieve from a contract must consist of 
threats of inmediate and unlawful imprisonment; that the 
person making the threat must seem to be in possession of 
the means to carry out the threat, immediately, and that 
the threats must be of a character sufficient to overcome 
the mind of a person of ordinary firmness and courage. 
This state has already taken its place in line with the more 
advanced position upon this subject, and that position is 
accurately set forth in the instructions given. To consti- 
tute duress sufficient to avoid a contract in this state, the 
nieans adopted need only be of a character necessary to 
overcome the will and desire of the injured party, whether 
that person be below or above the average person in firm- 
ness and courage, and whether the means employed come 
clearly within the common law definition of duress or 
otherwise. In other words, the law extends its protection 
to an individual without reference to whether he is strong 
or weak intellectually, and refuses to measure his rights 
by an arbitrary yardstick avowedly applicable only to men 
of ordinary intellect, firmness and courage. First Nat. 
Bank of David City v. Sargeant, 65 Neb. 594, and cases 
cited; Galusha v. Sherman, 105 Wis. 268. Under this 
view of the law, the jury is properly directed to inquiry 
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into the mental capacity of the defendant, and whether the 
threats, whatever they were, probably deprive him of his 
free will, inducing him to make a contract that he would 
not otherwise have made, rather than to the particular 
threats made, to see whether they meet with an arbitrary 
standard which may, or may not, be applicable to the per- 
son injured. The trial court committed no error in giv- 
ing the instructions relative to the plea of duress. 

It is next contended by plaintiff that the evidence 
is insufficient to sustain the verdict, and that the jury 
should have been instructed to return a verdict for plain- 
tiff. 

The argument of plaintiff in support of this objection is 
based, for the most part, upon its misconception of the law 
of duress as heretofore pointed out. With this misappre- 
hension cleared away, we would hesitate to disturb the 
verdict of the jury. The defendant was an illiterate work- 
ing man, almost wholly unable to speak English. He had 
been employed for a period of thirty years in the machine 
shops of the Union Pacific Railroad Company at manual 
labor. The credence placed by the jury in his testimony 
makes it necessary, for the purpose of this argument, to 
assume that so much of it as is reasonable and consistent 
is true. He came to the meeting at plaintiff’s office directly 
from his work in the shops. He had expected a friend to 
be present at the interview with plaintiff’s agents, but, as 
stated, this friend, whose superior knowledge of the Eng- 
lish language made his presence peculiarly valuable, failed 
him in the last moment, and he entered the office alone. 
He says that he felt bad, and that fear for his daughter, 
and the effect upon her, if her husband were prosecuted 
criminally, preyed upon his mind, and he was thereby in- 
duced to sign the notes. In our view, it is reasonably to 
be inferred from his testimony that the signing of the 
notes was not his voluntary act, and that the jury, in 
whose presence his testimony was given, were justified in 
concluding that his signature was secured by duress, 
within the meaning of that term properly defined in the 
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instructions. - It follows that the judgment ought to be 
affirmed, and it is recommended that the same be done. 


DuFFin, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THOMAS NORBURY, ADMINISTRATOR OF THE ESTATE OF 
BLOOMER HARPER, DECEASED, ET AL, V. Mary M. 
HARPER ET AL. 


FItep NoveMBER 18, 1903. No. 13,076. 


1. Review: Motion ror New Triat. In order to obtain a review by 
petition in error to this court of errors occurring during the 
progress of a trial in the district court, a motion for a new trial 
must be filed and overruled. 


be 


. Mortgage: Homesteap. A mortgage executed on a homestead, by 
one acting under a power of attorney which has been signed only 
by the husband, is void, as being an attempt to incumber the 
homestead without the joint signature and acknowledgment of 
husband and wife to the instrument. 


ew 


. Pleadings: Rutines: Excertion. A party is not in a position to 
complain of a ruling of the trial court, requiring certain defend- 
ants to file answers, instanter, as of date when the judgment was 
rendered, when no exception is taken to such ruling and it is 
made in response to a motion, filed many-months after the ren- 
dition of the judgment, asking that such parties be required to 
answer. 


4, New Trial: Newty DIScovERED Evipence. A motion for a new trial 
on the ground of newly discovered evidence is properly overruled, 
where it appears that the facts offered in support of the motion 
are only cumulative or relate to matters already eslablished. 


5. Evidence: Surricrency. BEvidence examined, and held sufficient to 
support the judgment. 


Error to the district court for Custer county: Homer 
M. SULLIVAN, JUDGE. Affirmed. 
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Robert A. Moore, R. H. Brega and J. Rk. Dean, for plain- 


tiffs in error. 
Charles Holcomb and J. B. Smith, contra. 


KIRKPATRICK, C. 


This is a proceeding in error prosecuted from a judg- 
ment of the district court for Custer county. It is dis- 
closed by the record that, up to the 6th day of July, 1894, 
Bloomer Harper, with his wife and children, resided upon 
a government homestead in Custer county; that, some 
days prior to that time, he had made final proof, showing 
compliance with the homestead laws of the United States 
before the county judge of Custer county, which, in due 
time, was forwarded to the land office in North Platte. 
July 5 a final receipt was issued for the land, and on 
October 23 of the same year a patent was issued. On July 
5, 1894, Bloomer Harper with his wife and children left 
their homestead, apparently with the intention of return- 
ing, and removed to Indiana, where they had formerly 
resided, and where Bloomer Harper, the husband, on 
February 17, 1896, died. It is further disclosed by the 
record that, at the time Bloomer Harper made final proof 
on his homestead, he was indebted to various persons in 
Custer county, in sums aggregating more than $400. For 
the purpose of securing these creditors, among whom was 
the Seven Valleys Bank, plaintiff in error, Harper went 
to the bank on July 1 and executed to Thomas Norbury, 
plaintiff in error, a power of attorney, empowering him to 
pay his debts and, if necessary, to mortgage or sell the farm 
from which he was about to remove. On July 3, and two 
days before Harper removed from the homestead, Nor- 
bury, assuming to act under the power of attorney men- 
tioned, executed and delivered to the Seven Valleys Bank, 
of which he was the managing officer, a note in the sum of 
$323.62, and also a mortgage securing the same upon the 
land involved in this controversy, both of which he exe- 
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cuted in the name of Bloomer Harper, by himself as at- 
torney in fact. It is disclosed that, at that time, Harper 
was indebted to the bank, and that the bank had advanced 
to others of his creditors something over $200, and this 
mortgage and note were executed to indemnify it for such 
advances. 

_ This so-called power of attorney, delivered by Harper 
to Norbury, was signed by Harper on July 1, 1894. It was 
not acknowledged, but was sworn to before a notary public, 
the notary attaching to his certificate a jurat, showing 
that Harper was duly sworn to the instrument. Some 
time before November 28, 1894, Norbury became dis-. 
satisfied with the so-called power of attorney, and pre- 
pared and forwarded to Bloomer Harper, in the state of 
Indiana, a second power of attorney, which was signed by 
Bloomer Harper and Mary M. Harper, his wife, and was 
duly acknowledged before a notary public. This second 
power of attorney was, in terms, substantially like the 
first. The record shows that, afterwards, Mrs. Harper 
executed and caused to be recorded in Custer county a 
revocation of this power of attorney. 

It seems that Norbury took immediate possession of the 
farm, rented it and collected the rents, and, so far as is 
_ disclosed by the record, is still in possession. 

It is disclosed that on August 25, 1900, Thomas Norbury 
filed his petition in the county court of Custer county, ask- 
ing to be appointed administrator of the estate of Bloomer 
Harper. Such proceedings were thereafter had that, on 
October 24, 1900, he was duly appointed administrator and 
qualified as such, proceeding to administer the estate. 
Certain claims, in due course, were filed against the estate 
and allowed by the county court. On February 9, 1900, 
Norbury, claiming to act under his power of attorney, ex- 
ecuted a warranty deed for the premises to one William 
Tyson, who was also an officer of the Seven Valleys Bank, 
and on December 1, 1899, it appears that Mary M. Harper 
executed a quitclaim deed to William A. Mendenhall of 
all of her interest in the premises, and, thereafter, on De- 
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cember 19, 1900, Mendenhall reconveyed, by quitclaim 
deed, to Mary M. Uarper. It is disclosed that all of the 
last three mentioned deeds were wholly without considera- 
tion. 

On May 28, 1901, Norbury filed in the district court for 
Custer county, as administrator, a petition for license to 
sell real estate of Bloomer Harper for the payment of 
debts against the estate. Due notice of the application 
was given to Mary M. Harper and her children, by personal 
service in Indiana. At the time fixed by the court to show 
cause why the license should not issue, Mary M. Harper 
appeared, by attorney, and the children, by guardian ad 
litem; and answers were filed, consisting of general de- 
nials, and also pleading, that no valid claims had been 
allowed against the estate; that the land was a govern- 
ment homestead, and that the debts mentioned, if any 
existed, were contracted prior to the time of making proof, 
and that, for that reason, the land was not liable for the 
debts mentioned in the petition. To these answers, the 
administrator filed replies. 

When the cause came on for trial, the Seven Valleys 
Bank applied for permission to be made a party defendant, 
and to be allowed to file a cross-petition, setting up its 
mortgage which Norbury had executed to it, as attorney 
in fact for Harper. This application was granted, and 
Tyson, to whom the warranty deed had been executed by 
Norbury, was also made a party defendant, on his own 
motion. The bank filed its answer and cross-petition, set- 
ting up its mortgage and praying a foreclosure. The 
widow and children were given permission to file answers, 
instanter; and the cause was tried to the court, resulting 
in a finding, generally, in favor of the widow and heirs; 
denying the petition of the administrator to sell; adjudg- 
ing that the bank had no valid mortgage on the land in 
controversy; that the land was a government homestead, 
and that the debts were contracted before final proof was 
made; that the land was not liable for the payment of the 
debts; the deed to Tyson being, by the decree, canceled. 
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This judgment was entered by the district court for 
Custer county on June 7, 1902, and, on the 12th day of 
the same month, Norbury entered into an undertaking 
superseding this judgment, which was duly approved by 
the clerk. Subsequently, and on October 8, Norbury and 
the bank filed a motion, asking permission to open up the 
judgment and introduced further evidence. On October 11. 
the bank filed a motion to modify the judgment, and on the 
same day filed a motion for a new trial, upon many grounds 
alleged, among which was that of newly discovered evi- 
dence. This motion was supported by the affidavits of 
several persons, setting out the alleged newly discovered 
evidence, and purporting to show diligence and inability 
to procure the evidence at an earlier date. These various 
motions came on for hearing on October 11, and were, each, 
overruled. The cause is brought to this court by petition 
in error. ; 

From an examination of the record, it is disclosed that 
Norbury never filed a motion for a new trial; and, from 
the evidence in the record, it is quite apparent that the 
trial court committed no error in refusing to issue a license 
to sell the real estate in question. It follows that this 
branch of the case requires no further consideration. 

The principal error complained of is, that the trial court 
should have decreed a foreclosure of the mortgage held by 
the Seven Valleys Bank. We are unable to find merit in © 
this contention. In the first place, it would seem to be 
clear that the bank was improperly allowed to intervene 
in the case upon its own application. Whether the court 
had jurisdiction to determine the rights of the mortgagee, 
in this case, may well be doubted; but, as that question is 
not raised, and all the parties seem to have pleaded to the 
merits and acquiesced in the trial of the matter, it will 

-be considered upon its merits in this court. It is claimed 
by the bank that, at the time the trial was actually had in 
the district court, on June 7, 1902, no answers were on 
file by the wife or any of the children as against its cross- 
petition, and that it was, for that reason, entitled to a 
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default. This contention seems to be without merit. On 
October 11, following, the bank applied’ to the district 
court for au order, requiring the widow and minor children 
to file answers to its cross-petition. This motion was sus- 
tained, and the answers were ordered filed as of date June 
7, 1902. No exception by the bank was taken to this action 
of the trial court, and it is a familiar rule that a party can 
not predicate error upon a ruling of the court which he 
was instrumental in procuring. . 

Again, it is contended that, in any event, the mortgage 
was a valid and subsisting lien, as shown by the pleadings 
and evidence, and that the trial court erred in finding that 
it was invalid and created no lien. This contention also 
seems to be without foundation. The agreed statement 
of facts filed in the case, as well as the other evidence, dis- 
closes that, at the time the first power of attorney was exe- 
cuted and sworn to, Bloomer Harper, his wife and chil- 
dren were living upon the land, not only as a government 
homestead, but as a homestead recognized by the laws of 
this state. It follows, therefore, that even if Bloomer 
Harper had properly acknowledged this so-called power 
of attorney, first executed, it would have been absolutely 
void, as an attempt on his part to convey or incumber 
the homestead without the signature and acknowledgment 
of his wife to the instrument. Assuming to act under this 
power of attorney, the mortgage in suit was executed by 
Norbury to the bank, of which he was a stockholder, as 
well as the principal owner and managing officer. The 
mortgage, so executed, was, beyond question, absolutely 
void, and the execution of another power of attorney, 
many months subsequent thereto, could not have the effect 
of validating the mortgage or make it a lien upon the land. 

Again, it may be said that the motion for a new trial 
does not set up any matters, which may be properly re- 
garded as newly discovered evidence. It contains nothing 
that was not, apparently, known at the time of the trial, 
and the evidence suggested seems to be either wholly im- 
material or cumulative, or already covered in the stipu- 
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lation. No valid reason is suggested why this evidence was 
not offered at the time of the trial. The bank was allowed 
to intervene in the case, at the time when the case was 
actually being tried, and, in view of the fact that its rights 
would have been fully protected without intervention by it 
at the trial, it is scarcely in a position to complain, many 
months after the determination of the cause, and after an 
adverse ruling, that it was not then ready for trial. Upon 
a view of the entire record, we are satisfied that justice has 
been done, and that the judgment should be affirmed. It 
is recommended that the same be done. 


DurrFir, C., concurs. 
By the Court: For the reasons stated in the foregoing . 
opinion, the judgnient of the district court is 


AFFIRMED. 


GEORGE W. Brotr v. STATE OF NEBRASKA. 
Frep DreceMBER 2, 1903. No. 138,325. 


Burglary: Evipence. The conduct and behavier of bloodhounds, after 
being set upon the trail of a fugitive criminal, may not be given 
in evidence by the state, for the purpose of proving that the scent 
of the accused and the scent of the person who perpetrated the 
crime which is being investigated are identical. 


Error to the district court for Nemaha county: JOHN 
S. STULL, JUDGE. Reversed. 


H. A. Lambert and J. S. McCarty, for plaintiff in error. 


Frank N. Prout, Attorney General, and Norris Brown, 
for the state. 


SULLIVAN, C. J. 


George W. Brott was charged with burglary and con- 
victed. The court received as evidence of guilt the fact 
that bloodhounds, after being taken to the place where the 
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crime was committed, appeared to trail the burglar to 
defendant’s house. The competency of this evidence is 
the only questiou uecessary to consider in disposing of the 
case. The conduct of the dogs was, perhaps, rightly re- 
ceived, in connection with an admission made by Brott, as 
evidence tending to prove that he committed the crime 
charged in the information; but it was also received as 
proof of independent crimes which the state brought to 
the attention of the jury, to which the admission did not 
relate. The only evidence of these independent crimes 
was the inference afforded by the conduct of the dogs. If 
such evidence is incompetent the conviction can not stand. 
The argument of the attorney general is that the blood- 
hound has an exceptionally fine perception of scent; that, 
in following a trail and discriminating between smells, he 
seldom or never errs; and that knowledge of his extraor- 
dinary aptitude is so nearly universal that courts will act 
upon it without proof. The bloodhound has, of course, a 
great, reputation for sagacity, and there is a prevalent 
belief that, in the pursuit and discovery of fugitive crim- 
inals, he is practically infallible. It is a commonly ac- 
cepted notion that he will start from the place where a 
crime has been committed, follow for miles the track upon 
which he has been set, find the culprit, confront him, and, 
mirabile dictu, by accusing bay and mien, declare, “Thou 
art the man.” This strange misbelief is with some people 
apparently incorrigible. It is a delusion which abundant 
actual experience has failed to dissipate. It lives on from 
generation to generation. It has still the attractiveness 
of a fresh creation. “Time writes no wrinkle on its brow.” 
But it is, nevertheless, a delusion, an evident and obvious 
delusion. The sleuthhound of fiction is a marvelous dog, 
but we find nothing quite like him in real life. We repudi- 
ate utterly the suggestion that there is any common knowl- 
edge of the bloodhound’s capacity for trailing, which would 
justify us in accepting his conclusions as trustworthy 
under circumstances like those disclosed by the present 
record. The burglary was committed on the morning of 
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July 5, before daylight. The trailing did not commence 
until about five in the afternoon. In the meantime the 
trail, near the scene of the crime, had been walked over, 
closely paralleled, and crossed, directly and obliquely, per- 
haps, a hundred times. And the sun had been shining on 
it steadily for more than twelve hours. The situation the 
dogs had to deal with was an exceptionally difficult one, 
and it was, we think, reversible error to accept their con- 
clusion as legal evidence of defendant’s guilt. To get a 
nearer and clearer view of the nature of the evidence er- 
roneously admitted, let us consider closely. what trailing 
is. The path of every human being through the world, at 
every step, from the cradle to the grave, is strewn with the 
putrescent excretions of his body. This waste matter is 
in process of decomposition; it is being resolved into its 
constituent elements and its power to make an impression 
on the olfactory nerves of a dog or other animal becomes 
fainter and fainter with lapse of time. Under favorable 
conditions, such as free exposure to air and sun, every 
compound pérticle is rapidly separated into its original 
parts and, when the dissolution is complete, its character- 
istic scent is gone. The bloodhound is endowed with a 
remarkably keen scent. He has great ability for differen- 
tiating smells. His method of trailing is simple and well 
understood. Particles of waste matter given off by a 
particular individual fall to the ground and, while under- 
going chemical change, come in contact with the olfactory 
nerves of the dog, and produce an impression which he is 
able to recognize, as distinct and different from all other 
impressions. Hence, for a short time, a man may be easily 
trailed in the woods, or in the open country, by the effluvia 
in his wake. But in a city, and after the lapse of con- 
siderable time, the trailing is obviously more difficult and 
often, manifestly, impossible. But difficulties do not deter 
the bloodhound from pursuing his business. He trails as 
best he can. He always follows some scent, and he goes 
somewhere. Undoubtedly, nice and delicate questions are 
time and again presented to him for decision. But the con- 
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siderations that induce him, in a particular case, to adopt 
one conclusion rather than another can not go to the jury. 
The jury cau not know whether the reasons on which he 
acted ‘were good or bad, whether they were all on one side 
or evenly balanced, or whether his faith in the identity of 
the scent which he followed was strong or weak. In at- 
tempting to separate one smell from ten, twenty, fifty or 
a hundred similar smells with which it is intermixed and 
commingled, it is highly probable, if not quite certain, that 
the bloodhound undertakes a task altogether beyond his 
capacity. Like other dogs, he has his limitations and they 
must be recognized in courts of justice, if not elsewhere. 
That the conclusions of the bloodhound are, generally, too 
unreliable to be accepted as evidence in either civil or 
criminal cases, is, we believe, the teaching of that common 
knowledge and ordinary experience which we may right- 
fully bring to the examination of this subject. If such 
evidence were held to be legal evidence, it would, standing 
alone, sustain a conviction, and courts in this golden age 
of enlightenment, would now and again be under the hu- 
miliating necessity of adjudging that some citizen be de- 
prived of his property, his liberty, or his life, because, 
forsooth, within twenty-four or forty hours after the com- 
mission of a crime, a certain dog indicated by his conduct 
that he believed the scent of some microscopic particles, 
supposed to have been dropped by the perpetrator of the 
crime, was identical, or closely resembled, the scent of the 
person who had been accused and put upon trial. There 
are, we know, some cases in this country which hold that © 
this kind of evidence is competent, but, it seems, the ju- 
dicial history of the civilized world is against them. The 
bloodhound is, we admit, frequently right in his conclu- 
sions, but that he is as frequently wrong, is a fact well 
attested by experience. What he does in trailing, may be 
regarded as the declaration of a disinterested party, but, 
so regarded, the authorities are opposed to its admission. 
Tt is unsafe evidence, and both reason and instinct con- 
demn it. 
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The judgment is reversed, and the cause remanded for 
further proceedings. 
REVERSED. 


COUNTY OF LOGAN, APPELLEE, Vv. MCKINLEY-LANNING LOAN 
& Trust COMPANY ET AL., APPELLANTS.* 


Fmep DECEMBER 2, 1903. No. 12,708. 


1. Foreclosure of Tax Lien by County. In an action brought in the 
district court by a county to foreclose a tax lien on real estate for 
delinquent taxes, the determination of the question whether or 
not the county could, under the statute, nmaintain such action, 
without an antecedent administrative sale by the county treas- 
urer and the issuance to the county of a tax sale certificate as a 
basis for such proceedings, goes to the existence of a cause of 
action and not to the jurisdiction of the court. 


Decrer. A decree rendered in a foreclosure proceeding for 
the sale of real estate to satisfy a tax lien, barring the equity of 
redemption of the owner of such property, is an adjudication of 
that question which can not be inquired into on objections to 
confirmation of sale, on the ground that the owher had not been 
given the time to redeem allowed by law. 


Where the district court has jurisdiction of the 
subject of the action and of the parties in a foreclosure proceed- 
ing, questions which affect the regularity of the decree are con- 
cluded thereby. Such a decree can not be assailed for any mere 
irregularity upon a motion to set aside a sale made in pursuance 
of such decree. 


2. 


4. Decree: I[RREGULARITY: REMEDY. Where a decree in foreclosure 
proceedings, by its terms, erroneously denies to the owner of the 
equity of redemption the time to redeem from sale which is al- 
lowed by law,-his remedy is by a direct proceeding to obtain a 
reversal or modification of the decree, and not by an indirect 
attack thereon, by objecting to the confirmation of sale made in 
pursuance of the decree because of such error. 


Appfat from the district court for Logan county: Han- 
SON M. GRIMES, JUDGE. Affirmed. 


Hoagland & Hoagland, for appellants. 


M. F. Harrington, Beeler & Muldoon and Wilcox & 
Halligan, contra. 
* Rehearing allowed, See opinion, p. 406, post, 


400 NEBRASKA REPORTS. [Vot. 70 


County of Logan v. McKinley-Lanning Loan & Trust Co. 


Ho.tcoms, J. 


This is an appeal from an order of confirmation of sale 
of real estate made in foreclosure proceedings. The ob- 
jections interposed to the order of confirmation required 
to be noticed, are: First, that the decree of the court on 
which the sale is based is void, in that the court had no 
jurisdiction to enter such decree, because the action on the 
part of the plaintiff is unauthorized by law; second, be- 
cause the action was to foreclose a pretended lien for 
taxes for the years 1893 to 1899, inclusive; the decree 
was rendered February 28, 1901; the sale was made Oc- 
tober 2, 1901, and the two years’ time for redemption from 
such sale, as provided in section 3, article IX, of the con- 
stitution, has not: expired. As indicated by the motion, 
the action was instituted by the plaintiff county to enforce - 
a tax lien for delinquent taxes on real estate, arising by 
virtue of the assessment and levy of taxes, for the several 
years mentioned, on the property sold for general revenue 
purposes. 

The petition praying for a foreclosure of the tax lien, 
and on which the decree is based, was manifestly defective, 
in that it was not alleged that the land had been sold for 
delinquent taxes by the county treasurer and a tax sale 
certificate issued to the county, as is held must be done in 
the recent case of County of Logan v. Carnahan, 66 Neb. 
685; s. c. on rehearing 66 Neb. 693. But, while the judg- 
ment or decree was erroneous in the sense that a reversal 
of it might have been obtained by prosecuting an appeal 
or a petition in error, yet, it was not, for that reason, void 
and subject to collateral attack. The counties of the state 
are empowered by the legislature to enforce the collection 
of delinquent taxes assessed on real estate, when the land 
has not been sold by the county treasurers to those willing 
to purchase by paying the taxes assessed against the prop- 
erty, and, for that purpose, to institute and maintain an 
equitable action in the nature of the foreclosure of a mort- 
gage lien; the county acting, in such cases, as the trustee 
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of an express trust charged with the duty of enforcing the 
collection of such delinquent taxes by a foreclosure of the 
lien and a judicial sale of the property on which the taxes 
are assessed, and, when collected, to cause the taxes to be 
distributed to those for whose benefit they were levied. 
The district courts are the tribunals having general juris- 
diction over actions of this character. In determining 
whether, in a given case, the county is authorized to main- 
tain a suit to foreclose a tax lien, the court acts upon a 
matter confessedly within its jurisdiction, and its judg- 
ments and decrees become final unless appealed from or 
reversed, even though the rendition of the decree is erro- 
neous because no tax sale certificate has been issued by the 
county treasurer to the county bringing the suit, as is 
required to be done in the regular exercise of the power 
thus conferred on such counties. County of Logan v. 
Carnahan, swpra. Whether or not the county could, under 
the statute, maintain an action in a particular case, with- 
out, in form, an antecedent administrative sale by the 
county treasurer and the issuance to it of a tax sale cer- 
tificate, was a question which went to the existence of a 
cause of action and not to the jurisdiction of the court. 
Arnold v. Booth, 14 Wis. 195. The objection to the con- 
firmation on the ground that the decree is void is unten- 
able. 

In the petition filed in the action it was prayed that an 
accounting be had, and a finding of the amount due plain- 
tiff county, which should be decreed to be a first lien on 
the property, and that the defendants, and each and all of 
them, be foreclosed, barred, and enjoined from any and all 
tight, title and interest or lien in, to and upon such 
premises; that the premises be sold under a decree of the 
court and that, upon a confirmation of the sale, the sheriff 
be ordered to make to the purchaser of said premises a 
good and sufficient deed of conveyance, and put him in 
possession of the premises purchased. In the decrce ren- 
dered it was adjudged by the court that, in case the defend- 
ants failed for twenty days from the entry of the decree 
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to pay the plaintiff the sum found due, with interest, the 
defendants’ equity of redemption be foreclosed and said 
premises should be sold, and an order of sale was directed 
to be issued to the sheriff, commanding him to sell the real 
estate as upon execution and bring the proceeds into court 
to be applied in satisfaction of the decree. No attempt 
has been made to modify the decree or obtain its. reversal, 
and the same has now become final. By its terms, the 
equity of redemption of the appealing defendants was 
barred and foreclosed upon the sale of the premises. With- 
out determining the question of whether the decree might 
properly have been framed so as to permit a redemption at 
any time within two years from the judicial sale, as is con- 
tended by the appellants should be done, or might have 
been modified, in a suitable application, so as to accom- 
plish the same purpose, it is sufficient to say that the de- 
cree, as it stands, does not contain any such provision and 
that, by its terms, the time for redemption had expired 
when the sale was confirmed and a deed executed by the 
sheriff to the purchaser thereat. The sale was made in 
pursuance of the decree and according to its terms, and if 
the decree is effective for any purpose, as it certainly is 
when unappealed from and unreversed, the appellants’ 
equity of redemption was barred thereby and they, having 
slept on their rights, can not now be heard to complain. 
Their objections to the order of confirmation are in their 
nature a collateral attack on the decree, which, of course, 
it is not subject to, unless absolutely void. 

Having suffered an erroneous decree to become final, 
the appellants are not in a position, now, to obtain a te- 
versal or modification, by a direct proceeding brought for 
that purpose, and, by the application of well recognized 
principles, it is invulnerable to an attack, indirectly. The 
court having jurisdiction over the parties and the subject 
matter of the action, whatever was involved, adjudicated 
and determined regarding the merits of the decree which 
it entered was set at rest when the decree became final, and 
can not be inquired into upon objections to confirmation 
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of the sale made in pursuance thereof and in strict con- 
formity with its terms. ‘This rule has the sanction of 
several different holdings of this court on the subject. In 
State Nat. Bank of Lincoln v. Scofield, 9 Neb. 499, it is 
stated in the syllabus: 

“On an appeal from an order of the district court con- 
firming a sale of mortgaged premises, held, that this court 
would not consider a question involving the merits of the 
original case.” Post, J., speaking for the court in Stratton 
v. Reisdorph, 35 Neb. 314, said: 

“The district court had jurisdiction of the subject of the 
action and of the parties, hence, questions which affect the 
regularity of the decree are concluded thereby. The de- 
cree can not be assailed for any mere irregularity, upon a 
motion to set aside a sale. Parrat v. Neligh, 7 Neb. 456.” 

To the same effect are Nebraska Loan & Trust Co. v. 
Hamer, 40 Neb. 281; Beatrice Paper Co. v. Beloit Iron 
Works, 46 Neb. 900. In Hoover v. Hale, 56 Neb. 67, it is 
held: , 

“A judgment is an adjudication of the rights of the liti- 
gant to the subject matter of the suit, and in a proceeding 
to confirm a sale made to satisfy such judgment, the dis- 
trict court has no authority to inquire into its merits.” 

From the foregoing, it would seem quite clear that the 
second objection to the order of confirmation comes too 
late and can not now avail the appellants anything, even 
though they have been deprived of the two years’ time for 
redemption from tax sale contemplated by the provision 
of the constitution referred to in the motion. This ques- 
tion should have been raised before the rendition of the 
decree and a determination had of the time which under 
the law they were entitled to in which to redeem from such 
sale or, in any event, by an application for a modification 
of the decree, preserving to them such rights as they were 
justly entitled to, before their title and estate in the land 
sold should be finally and absolutely extinguished. This 
position is fortified by reference to authorities in other 
_ jurisdictions. In Brine v. Insurance Co., 96 U. 8. 627, the 
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subject of the statutory right of redemption after sale was 
exhaustively considered, as affecting the procedure in the 
federal chancery courts in the foreclosure of real estate 
mortgages. The decree directing a sale of property to © 
satisfy a mortgage foreclosing the equity of redemption 
was reversed, because not recognizing the right of redemp- 
tion on the part of the mortgagor or the owner of the 
equity for the time allowed by the statute of the state, in 
which the land was situated, after a sale to be made in 
pursuance of the decree. It was decided that the erro- 
neous decree should have contained provisions preserving 
to the owners of the equity the right to redeem, at any 
time within one year after the sale, which was given by 
the statute of the state, in which the land was situated. 
In Maloney v. Dewey, 127 Tl. 395, it is stated in the sylla- 
bus: « 

“Errors in a decree of foreclosure, such as directing a 
sale without redémption, do not divest the court of its 
jurisdiction so as to render the decree liable to collateral 
attack.” 

In the opinion it is said: 

“The objection is urged, that the decree rendered is 
erroneous, because it directs a sale without redemption. 
But that error does not divest the United States circuit 
court of jurisdiction of the case. The remedy is, to apply 
to that court. What effect that error might have were 
this a suit at law, and the claim were made that the deed 
from the master was void because of such error, we will 
not undertake to decide. But this is a proceeding in equity 
to redeem from a deed of trust that a federal court has 
foreclosed. Whether the decree is erroneous in respect of 
the order of sale, or not, can not affect the jurisdiction of 
that court to render final decree. If this decree should be 
reversed on review or error, that court would still have 
the exclusive jurisdiction to render final decree in the 
case, and necessarily, therefore, some other court could 
not have jurisdiction to render a decree that redemption 
under the deed of trust be allowed. The right of redemp- 
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tion is involved in the question of foreclosure. No decree 
can be rendered in such a case without passing upon it, 
and the court first obtaining jurisdiction to pass upon it 
must retain that jurisdiction to the end. Fx parte Jen- 
kins, 2 Wall. Jr. (U. 8. C. ©.) 521; Wallace v. McConnell, 
13 Pet. 136, 151.” 

Moore v. Jeffers, 53 Ia. 202, is a case more nearly in 
point. It appears that, in a prior action, a sale of real 
estate had been made in foreclosure proceedings, in pur- 
suance of a decree rendered therein which, by its terms, 
disregarded and cut off the time for redemption allowed 
by statute after sale. It is held, in the case cited, that the 
court in the prior action, having jurisdiction of the parties 
and the subject matter of the action, although its decree 
was undoubtedly erroneous, it was not void and could not 
be impeached in a collateral proceeding. In the opinion 
‘it is said: 

“Under the doctrine of that case it is clear that the de- 
cree of foreclosure in this case was erroneous. It was, 
however, erroneous, simply, and not void. It can not be 
collaterally impeached, but must be regarded as valid and 
binding until reviewed by the appellate court. Where a 
court has jurisdiction the record must be received as con- 
clusive of the rights adjudicated, and no fact established 
by the judgment of the court can be controverted. Shriver’s 
Lessee v. Lynn, 2 How. 48. When it is once made to ap- 
pear that a court has jurisdiction, both of the subject mat- 
ter and the parties, the judgment which it pronounces must 
be held conclusive and binding upon the parties thereto, 
and their privies, notwithstanding the court may have pro- 
ceeded irregularly or erred in its application of the law 
to the case before it. Cooley, Constitutional Limitations, 
408.” 

In Mills v. Ralston, 10 Kan. 206, it is said that the terms 
of a decree show not merely the property but also the 
amount of the defendant’s interest therein which is ordered 
to be sold, that the sale follows the decree and the sheriff 
offers whatever the decree orders, and when the sale is 
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confirmed, it passes to the purchaser the interest the de- 
fendant possessed which the decree ordered sold. In a later 
case, Ogden v. Walters, 12 Kan. 282, it is held that a decree 
in a foreclosure suit, barring all right to redemption, is 
binding upon all parties and privies even if erroneous, and 
can not be attacked collaterally. From what has been said 
and the authorities cited, it seems clear that on principle 
and authority the decree in the case at bar has become 
final and conclusive on the parties to the action, and the 
sale having been made in pursuance of, and in conformity 
with, the terms of the decree, the order of confirmation was 
rightly entered, and whatever irregularity or erroneous 
action of the trial court which may exist, of which com- 
plaint is made, goes to the merits of the decree on which 
the sale was based, which can be corrected only by a direct 
proceeding for a reversal or modification thereof, and can 
not be raised by objections interposed to the confirmation 
of sale which appears to have been made in accordance 
with the decree and in conformity with the statute. 
The order appealed from is therefore 


AFFIRMED. 


The following opinion on rehearing was filed December 
7, 1904. Former judgment vacated. Judgment of the dis- 
trict court reversed: 


1. Foreclosure of Tax Lien: Decree: Ricut or REDEMPTION. In a2 suit 
to foreclose a tax lien on real estate and to sell the land for the 
satisfaction of the taxes found to be due, a decree barring the 
equity of redemption, only, does not, necessarily, adjudicate the 
right of redemption from tax sale given by the statute or the 
constitution. ‘ 


a. Right of Redemption. The statutory right of redemption from 
tax sale differs essentially from the equity of redemption proper. 


2. A statutory right of redemption from sale as distinguished 
from the equity of redemption is usually self-executing, and to 
enjoy the benefit thereof, no proceedings, ordinarily, are required 
to be had in the courts to make such right effective. 

3. Constitution. Section 3, article IX, of the constitution 


declares that “the right of redemption from all sales of real estate, 
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for the nonpayment of taxes or special assessments of any char- 
acter whatever, shall exist in favor of owners and persons in- 
terested in such real estate, for a period of not less that two 
years,” and, in the absence of statutory provisions more definitely 
pointing out the mode by which redemption may be made, these 
provisions are self-executing and secure to all whose property, as 
therein mentioned, may be sold for nonpayment of taxes or special 
assessments the right of redemption from tax sale as therein 
provided. 


4, 


The sale of lands for taxes contemplated by the 
constitutional provisions above mentioned refers to and embraces 
both administrative and judicial sales. 


5. : SALE: CONFIRMATION. The equity of redemption, only, be- 
ing barred by the decree in the case at bar, the right to redeem 
from tax sale may appropriately be raised by an objection to a 
motion to confirm a sale made in pursuance of the decree. 


@. : : An absolute order of confirmation of a 
sale, made in pursuance of a decree for the sale of land for the 
satisfaction of taxes over objections which deprives the decree 
debtor of the right of redemption from tax sale given by the 
statute or the constitution, is erroneous. 


Howtcoms, C. J. 


In the former opinion handed down in this case, ante, p. 
399, it is held and decided, in substance, that appellant’s 
right of redemption from tax sale was involved and had 
been adjudicated in the decree rendered by the court be- 
low, and that, upon objections to confirmation of a sale 
made in pursuance of the decree, he could not be heard to 
object to a confirmation on the ground that he had not 
been allowed the time provided by law to redeem the land 
ordered to be sold, in the exercise of his right of redemp- 
tion from the sale, and that such objection was an indirect 
and collateral attack on the decree and therefore could not 
be sustained. A rehearing has been allowed, the questions 
again argued, and we have been favored also with some 
helpful briefs by counsel appearing amici curae. While 
the propositions announced in the former opinion are yet 
believed to be correct in the abstract, further consideration 
has led us to the conclusion that a misapplication of the 
propositions considered has been made in the case at bar 
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and a misconception had of the legal scope and effect of 
the decree entered in the trial court, which was the basis 
for the sale to which the objections were made and which 
resulted in the Puling appealed from. In the opinion, it is 
said: 

“The court having jurisdiction over the parties and the 
subject matter of the action, whatever was involved, ad- 
judicated and determined regarding the merits of the de- 
eree which it entered was set at rest when the decree 
became final, and can not be inquired into upon objections 
to confirmation of the sale made in pursuance thereof and 
in strict conformity with its terms.” 

The important question to be determined therefore is 
whether, as a matter of law, the decree does, in fact and 
in legal contemplation, operate to cut off and bar the ap- 
pellant from his right to redeem his real estate from tax 
sale, as is provided by law he may do. The decree found 
a certain sum due the plaintiff county for taxes legally 
assessed and levied against the land and that such taxes 
were a lien thereon, were due and unpaid, and that, in 
case the defendant failed for twenty days from the entry 
of the decree to pay the sum found due, with interest and 
costs, the defendant’s equity of redemption be foreclosed 
and said premises should be sold, and an order of sale was 
directed to be issued to the sheriff, commanding him to 
sell the real estate as upon execution and bring the pro- 
ceeds into court to be applied in satisfaction of the decree. 
In pursuance of the decree, the premises were sold by the 
sheriff and a report made thereof, and, upon an application 
to confirm the sale, among other things, an objection was 
interposed ‘on the ground that such confirmation should 
not be had, “because this is an action on the part of the 
plaintiff to foreclose a pretended lien for the taxes of 
plaintiff for the years 1893 to 1899, inclusive, and said 
decree was rendered February 28, 1901, and said sale for 
said lien was made October 2, 1901, and the two years’ time 
for redemption of said sale, as provided in section 3 of 
article IX of the constitution, has not expired, and the 
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plaintiff is not entitled to confirmation of sale, nor the pur- 
chaser entitled to a deed thereunder before said time for 
redemption has expired.” 

1. Does the decree which bars only the equity of re- 
demption of the tax debtor cut off-his right to redeem from 
a tax sale, which is a different right and one arising wholly 
from the constitution and statutory provisions enacted in 
conformity therewith? ; 

The equity of redemption, as usually recognized and 
applied, has its origin in the early chancery practice, 
where a strict foreclosure was decreed in cases where an 
equity, only, in real estate remained in the debtor or mort- 
gagor and which, by a formal decree, was cut off and 
barred if the property was not redeemed at a time as 
therein stated. Under our practice, we now speak of it as 
belonging to the owners of the legal title to real estate 
mortgaged or otherwise encumbered, where, in the en- 
forcement of the lien, the jurisdiction of a court of equity 
is invoked for the purpose of decreeing a sale of the prop- 
erty for the satisfaction of the debt. Strictly speaking, 
it is a right to redeem from the lien and may be taken 
advantage of at any time before the decree or, thereafter, 
before a sale and confirmation in pursuance of the decree, 
by means of which the equity of redemption becomes ex- 
tinguished. -This right to redeem is involved in all fore- 
closure cases, whether the mortgage creates a legal estate, 
subject to be defeated by conditions, or whether the in- 
cumbrance is merely a lien on the land; the court, in 
either case, determining, when rendering the decree, 
whether the conditions are violated and the estate, legal or 
equitable, subject to forfeiture or sale in satisfaction of the 
debt. In one instance, it is barred by the decree, and, in 
the other, by the decree and a sale of the land made in 
pursuance thereof. 

“The statutory right to redeem differs essentially from 
the equity of redemption proper. It is not an estate in 
the mortgaged property, but is a mere personal privilege 
of redeeming the property within a certain time after the 
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mortgage has been foreclosed.” 11 Am. & Eng. Ency. 
Law (2d ed.), 218. 

In Mayer v. Farmers Bank, 44 Ia. 212, it is said: 

“The equity of redemption must not be confounded with 
a right of redemption. A mortgagor has an equity of 
redemption until the sale, and not afterward, and this is 
true whether the sale is made upon foreclosure or under 
revised section 3664. After sale, he has a right of redemp- 
tion if the statute gives it, and so has the lien holder.” 

2. The right to redemption from a sale in the enforce- 
ment of a lien on real estate, whether for taxes or other- 
wise, which has for its authority a statute or constitutional 
provision, is a right distinguishable from the equity of 
redemption, in that the latter is barred and foreclosed by 
invoking the jurisdiction of the courts for that purpose 
and by an adjudication and determination of the extent 
of such right, while the right to redeem from sale which is 
viven by the law is usually self-executing and, to enjoy 
the benefit of which, no proceedings, ordinarily, are re- 
quired to be had in the courts to make such right effective. 
A statutory right to redeem fixes the terms upon which 
such redemption may be had, and the right thus given may 
be availed of without the formality of a decree, consequent 
upon an adjudication in court proceedings, and without 
other or different steps for the establishment of such right 
than those provided for by the statute itself. It is a right 
of redemption as distinguished from an equity of redemp- 
tion, and a bill in equity is not generally needed to enforce 
such right. It is statutory, to be enforced as the statutes 
provide and not otherwise. 2 Jones, Mortgages, sec. 1051; 
McHugh v. Wells, 39 Mich. 175. An ordinary decree of 
foreclosure of a mortgage lien, barring the equity of re- 
demption, would, usually, be very similar in its terms to 
the language used in the case at bar; that is, the equity of 
redemption would be foreclosed and barred, if the amount 
found to be due and adjudged to be a lien on the property 
in litigation was not paid in a short time, and the property 
ordered sold; and, upon confirmation, the equity of re- 


VOL. 70] SEPTEMBER TERM, 1903. 411 


County of Logan v. McKinley-Lanning Loan & Trust Co. 


demption would be forever cut off. Yet, such a decree 
would be subject to the provisions of our statute authoriz- 
ing a stay of the order of sale for nine months, and, in the 
face of a request for such a stay, a premature sale and 
confirmation thereof, of the property involved, in pur- 
suance of the terms of the decree, would manifestly be 
erroneous. So, in the case at bar, the formal decree en- 
tered therein, barring and foreclosing the appellant’s 
equity of redemption, must be held to leave unaffected and 
unimpaired the appellant’s right to redeem, g given him by 
positive law. 

3. The law at the time these proceedings were had, pro- 
vided that the owner or occupant of any land sold for 
taxes, or any person having.a lien or interest thereon, 
might redeem the same at any time within two years after 
the day of such sale, upon terms as therein provided. The 
constitution expressly declares: 

“The right of redemption from all sales of real estate, for 
the nonpayment of taxes or special assessments of any 
character whatever, shall exist in favor of owners and 
persons interested in such real estate, for a period of not 
less than two years from such sales thereof.” Sec. 3, art. 
IX of the constitution. 

In Lincoln Street R. Co. v. City of Lincoln, 61 Neb. 109, 
it is held (p. 112): 

“Under the constitntional provisions, the right of re- 
demption is made secure to all those whose property as 
therein mentioned may be sold for nonpayment of taxes or 
special assessments, and the right is secured in the absence 
of statutory provisions more definitely pointing out the 
mode by which the redemption may be made. The con- 
stitutional provisions are held to be self-executing.” 

In the opinion, it is said (p. 142): 

“No difficulty would be experienced in redeeming from 
sale of real estate in foreclosure proceedings of a lien for 
taxes, after sale and before confirmation, by paying the 
judgment, interest, costs and accruing costs; and we see no 
reason why a further extension of time after sale in which 
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redemption might be had would in any way prevent con- 
summation of the object contemplated by the section, and 
at any time within the period therein mentioned; nor do 
the constitutional provisions appear inadequate to fully 
conserve the rights of parties in regard thereto. The pro- 
ceedings are in a court of equity, and it has control over 
all the steps therein taken until the rights of all parties 
have been fully adjudicated and finally determined under 
the provisions of both the constitution and the statute.” 

4. In County of Logan v. Carnahan, 66 Neb. 685, the 
constitutional provision relative to redemption from tax 
sales was further considered, and it is there held that the 
section referred to authorizes, within the time mentioned, 
redemption from judicial as well as administrative sales. 
It is said in the opinion: 

“The sales here referred to include, in our judgment, 
both administrative and judicial sales. The right secured 
to the landowner is the right to redeem from any sale 
which, if valid, would divest his title.” 

It is obvious, from what has been said, that, in this state, 
there is a right under the law to redeem from a sale of 
lands for delinquent taxes in favor of the owner for a 
period of two years from the time of such sale, and it is 
equally clear that whether we view the sale, in the case 
at bar, as having been made in an administrative capacity, 
by the proper authority, before the institution of the pro- 
ceedings to foreclose in which the decree, in the case at 
bar, was rendered, or as having been made at the judicial 
sale made in pursuance of such decree, the landowner has 
been, by the order of confirmation, deprived of the benefit 
of the time allowed him by law in which to redeem, and 
that, unless his right to such legal redemption is fore- 
closed and cut off by the decree, which we are constrained 
to say has not been, the order of confirmation complained 
of ought not to have been entered, which, in effect, makes 
the sale absolute upon the execution and delivery of the 
sheriff’s deed, and transfers to the purchaser the full and 
absolute title to the premises decreed to be sold. 


VoL. 70] SEPTEMBER TERM, 1903. 413 


County of Logan v. McKinley-Lanning Loan & Trust Co. 


5. Aside from the general averments in the petition and 
such as are usually found in pleadings of this character, 
where the object is to enforce a lien upon real property 
and cut off the equity of redemption, there is nothing in 
the record to indicate that the question of the legal right 
to redeem from a tax sale was either raised or expressly 
determined, except the inference proper to be drawn from 
the decree in the general terms in which it is framed, as 
heretofore noted. If this question is neither fairly raised 
nor necessarily determined by the decree entered directing 
a sale of the property for the satisfaction of the lien found 
to exist in the plaintiff’s favor, and barring the equity of 
redemption, then there can be, we think, no valid objec- 
tion to the question being raised, as it was raised, upon 
the application for a confirmation of the order of sale and 
the objections interposed by the appellant against the 
order of confirmation being, at that time, made absolute: 
The propriety of raising the question in this manner is 
recognized in Brine v. Hartford Fire Ins. Co., 96 U. 8. 627, 
cited in the former opinion, where the court in the deter- 
mination of the questions therein presented said: 

“If the point had been raised or insisted on by the ap- 
pellee, it would admit of doubt whether the question is 
fairly raised by the decree; for while it orders the sale of 
the lot, and a report to the court, it says nothing about 
barring the equity of redemption, nor of the making of a 
deed; and, but for a single phrase in the decree, it would 
seem that the appropriate time to raise this question would 
be on the confirmation of the report of sale and the order 
for a deed to the purchaser, which has not yet been done.” 

It is doubtless true that, if the issue were directly raised 
in the foreclosure action and an adjudication had respect- 
ing the constitutional and statutory right to redemption, 
and such question was necessarily and in fact determined 
by the decree entered, in that event, the question has be- 
come judicata, and could not be raised collaterally, by an 
objection to the confirmation of sale, because such right 
had been denied in the decree, But, if the decree purports 
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only to foreclose such right in gencral terms, when the 
question was not raised nor necessary to a proper deter- 
mination of the controversy, then, we are not without 
authority for treating such part of the decree as being mere 
surplusage and as ineffective for the purpose of cutting 
out such right of redemption. 

“The right of redemption,” say the supreme court of 
Illinois, “given by the statute to a decree or judgment 
debtor is not affected by a failure of the court to provide 
in its decree for the sale of real estate, with the privilege 
of redemption. It is the statute that gives the right of 
redemption, and not the decree of the court. In a case 
where the statute authorizes a redemption from a sale, a 
clause in the decree ordering the sale that declares the sale 
shall be absolute, will not bar that right. That portion of 
the decree will be regarded as inoperative, and a redemp- 
tion will be allowed as in other cases.” Fitch v. Wetherbee, 
110 Ill. 475, 492. 

And to the same effect is Hyman v. Bodie 135 Tl. 9. In 
support of the doctrine, the court in the latter case cites 
Brine v. Hartford Fire Ins. Co., supra; Orvis v. Powell, 98 
U. 8. 176; Swift v. Smith, 102 U. S. 442; Burley v. Flint, 
105 U. 8. 247; Mason v. Northwestern Ins. Co., 106 U. 8. 
163. The conclusion we have reached insures to the tax 
debtor the right of redemption from tax sale contemplated 
by the constitution and the statutes, and which, of course, 
he is entitled to as a matter of right and justice, unless it 
is obvious that such right has been waived or lost by a fail- 
‘ure to assert it seasonably, and in a proper manner; and, 
in this case, that question not having necessarily been 
determined by the decree directing a sale of the real estate 
- for the satisfaction of the taxes due, there can, we think, 
be no valid reason for denying to the owner of the real 
estate the right to be heard on an objection to a confirma- 
tion of the sale made in pursuance of the decree which, if 
consummated, would devest him of all title, and deprive 
him of the right of redemption guaranteed him by the laws 
of the state. The order confirming the sale, and directing 
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the execution of a deed to the purchaser, should have been 
such as to preserve to the tax debtor his legal right of 
redemption from the tax sale within the time allowed him 
‘by law, and, because of its failure to so provide, the judg- 
ment of affirmance heretofore entered is vacated; the order 
of confirmation is reversed and the cause remanded, with 
directions to the trial court to enter an order confirming 
the sale, subject to the appcllant’s right of redemption 
within the time allowed by law, and to direct the execu- 
tion and issuance of a deed by the sheriff conveying to the 
purchaser the premises sold, in the event such redemption 
is not had within the time provided. 
REVERSED. 


N. WESTOVER & COMPANY Vv. VAN Dorn Iron WorkKS 
COMPANY. 


Firep December 2, 1903. No. 12,949. 


1. Attachment: Arripavit: AMENDMENT. The provisions of the code 
relating to amendments should be liberally construed, but one 
can not amend an affidavit in attachment so as to state a cause 
of action different from that stated in the original affidavit on 
which the writ was issued. 


2. Justice of the Peace: Jurispicrion. The statute provides that in an 
action tried by a justice of the peace, where the defendant has 
been arrested or his property attached, the justice shall render 
judgment immediately on the conclusion of the trial. By taking 
such a case under advisement by consent of parties to a future 
day, in order to examine the evidence and briefs filed therein, the 
justice does not lose jurisdiction to render judgment. 


Error: Prockpure. Where, on a petition in error, the 
district court reverses a judgment of a justice of the peace, it 
should not dismiss the case, but must set it down for trial, as 
provided in section 601 of the code. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, Jupere. Reversed. - 


Jesse B. Strode and Edmund C. Strode, for plaintiff in 
error. 


Robert 8. Mockett and Orpheus B. Polk, contra, 
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BARNES, C. 


The plaintiff in error commenced this action in the 
justice’s court of Lancaster county before one [Fritz 
Westermann, a justice of the peace, by filing an affidavit 
for an attachment and garnishment. An order of attach- 
ment was issued, together with a summons, and both were 
returned not served, because the defendant in the action 
was not found in Lancaster county. Thereupon service 
was made by publication, and a notice of garnishment was 
served on C. D. Campbell & Brother, the garnishees de- 
scribed in the affidavit. Later on, the garnishees answered 
that they were indebted to the defendant in the sum of 
$401.17. An order was made requiring the payment of the 
sum of $144.54 into court, that being the amount of the 
plaintiff’s claim, together with $50, the probable costs of 
the action. The order was complied with, and, after the 
completion of service of summons by publication, the de- 
fendant appeared, and the cause was continued, on its 
application, for thirty days. Thereafter, several con- 
- tinuances were had by agreement, and on the 20th day of 
March, 1902, the cause came on for trial. The plaintiff 
thereupon asked leave to file an amended bill of par- 
ticulars and affidavit in attachment, which was objected 
to on the part of the defendant, for the reason that the 
affidavit set up a different and new cause of action from 
that originally sued on, and upon which the writ of attach- 
ment had been issued; the objections were overruled; an 
exception was allowed, and the amended affidavit was filed. 
Defendant kept its objection good at all stages of the pro- 
ceedings; the cause was tried, and, after the introduction 
of the evidence, was continued for argument to March 28, 
at 2 o’clock P. M. At that time the parties appeared in 
court, by counsel, and the cause was argued; plaintiff and 
defendant each filed their briefs and citations of authori- 
ties, and, by consent of the parties in open court, the cause 
was taken under advisement by the justice to April 9, 
1902. On that day judgment was rendered in favor of the 
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plaintiff and against the defendant for the sum of $96.09 
and costs; the court further ordered that the attachinent 
be sustained. The defendant prosecuted error to the dis- 
trict court, where the judgment of the lower court was 
reversed, the cause was dismissed, the attachment dis- 
solved and the garnishee discharged. [From that judg- 
ment the plaintiff brings the case here by petition in error. 

The questions presented by the record which require our 
consideration, are: First, did the justice err in permitting 
the plaintiff to file its amended affidavit for attachment? 
Second, did the justice of the peace lose jurisdiction of the 
case, and was he without power to render a judgment 
therein at the time to which he took the case under ad- 
visement? We will dispose of these questions in the order 
stated. 

1. The ground for attachment, as stated in the original 
affidavit, was that the defendant was a foreign corpora- 
tion and a nonresident of the state of Nebraska; and the 
cause of action was stated therein as follows: 

“Affiant further says that the said firm of N. Westover 
& Company has commenced an action before Fritz Wester- 
mann, a justice of the peace in and for Lancaster county, 
Nebraska, against the Van Dorn Tron Works Compauy of 
Cleveland, Ohio, a corporation duly organized under the 
laws of Ohio, to recover the sum of $57.38, with interest 
thereon at the rate of seven per cent. from the 12th day 
of August, 1892, which said sum is now due and payable 
to the plaintiff on an account for goods sold and delivered 
by plaintiff to defendant at defendant’s request, and for 
services rendered to, and expenses paid for, and on behalf 
of, defendant at defendant’s request.” (Then followed the 
items of account.) 

In the amended affidavit for attachment the cause of 
action was set forth as follows: 

“The firm of N. Westover & Company has commenced an 
action before Fritz Westermann, a justice of the peace in 
and for Lancaster county, Nebraska, against the Van 


Dorn Iron Works Company of Cleveland, Ohio, to recover 
30 
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the sum of $57.38, with interest thereon at the rate of 
seven per cent. per annum from the 12th day of August, 
1892, which said sum is now due and payable to plaintiff 
on account for goods sold and delivered to defendant at 
defendant’s request and for services rendered to, and ex- 
penses paid for, and on behalf of, defendant at defendant’s 
request in the months of July and August, 1892, by the firm 
of Fisher & Westover of Lincoln, Nebraska, a corporation 
consisting of John Fisher and Jennie Westover, which said 
account was, for a valuable consideration, sold and trans- 
ferred on or about the 1st day of June, 1896, by Fisher & 
Westover to the firm of N. Westover & Company, a corpora- 
tion consisting of N. Westover and Ann Westover; and on 
or about the Ist day of July, 1900, was, for a valuable con- 
sideration, sold and transferred by the said firm of N. 
Westover & Company to plaintiffs, a copartnership con- 
sisting of N. Westover and John Westover, plaintiffs in 
this case; that plaintiffs are the bona fide owners and 
holders of the same, and that the following is an itemized 
statement of said account.” 

It will thus be seen that the cause of action set forth in 
the original affidavit for attachment and in the amended 
affidavit are not the same. One was alleged to be for goods 
sold and delivered by the plaintiff to the defendant, and 
for services performed for the defendant at its instance 
and request; while the other was for goods sold and de- 
livered to defendant by a firm consisting of John Fisher 
and Jennie Westover, known as Fisher & Westover, and 
by that firm assigned to a copartnership consisting of N. 
Westover and Ann Westover, and later on sold and as- 
signed by said last named firm to the plaintiff. 

This court has always construed the right of amendment 
provided for by the code liberally, but we are not aware 
of a case where it has been held that, by amendment, one 
can go to the extent of completely changing his cause of 
action. In the case of Western Cornice & Mfg. Works v. 
Meyer, 55 Neb. 440, it was held that a pleading could not 
be amended during the trial to show that the plaintiff 
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claims by assignment or transfer of the account, when the 
action liad been brought by him as the original payee and 
owner thereof. In Clarke v. Omaha & S. W. R. Co., 5 Neb. 
314, Judge GANTT, who delivered the opinion of the court, 
made use of the following language: , 

“It is true a party may amend his pleading while he 
preserves the identity of his cause of action. It is, how- 
ever, said that an amendment is the correction of a mis- 
take or error in the pleading before the court, and that 
courts never claimed the power to allow, as an amend- 
ment, the insertion of a new cause of action; therefore the 
insertion of facts constituting a new and different cause 
of action, would be a substitution of a different pleading, 
and not an amendment of an existing one.” 

The same rule was announced in Dictz v. City Nat. Bank 
of Hastings, 42 Neb. 584, and in Harrington v. Wilson, 10 
S. Dak. 810, 74 N. W. 1055. 

While it is permissible to allow an attachment affidavit 
to be amended as to a mistake in the venue, or where a 
ground of attachment is imperfectly stated, or in any 
clerical or unimportant matter, still, it is not permissible 
to allow an amendment which states an entirely different 
cause of action from the one on which the writ was issued. 

It follows that the district court was right in holding 
that the justice erred in allowing the plaintiff to file his 
amended affidavit, during the trial, over defendant’s ob- 
jections. 

2. The district court, so far as we can gather from the 
transcript, held that the justice, by taking the case under 
advisement with the consent of the parties, from the 28th 
day of March to the 9th day of April following, lost juris- 
diction of the case, and was without power to render a 
judgment therein, and, for that reason, after having re- 
versed the judgment of the justice court, dismissed the 
case. This ruling is assigned as error. 

This question has been before us, in a somewhat modi- 
fied form, several times. In the case of Huff v. Babbott, 14 
Neb. 150, where the trial was had on the 28th day of Sep- 
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tember and the justice rendered a judgment the following 
morning, Judge MAXWELL, speaking for the court, said: 
“The justice did not lose jurisdiction.” It was stated in 
the opinion, however, that it was evident that the justice 
required time to reach a proper conclusion, and that the 
legislature in the use of the word “immediately,” as found 
in the statutes, evidently intended that the justice should 
render his judgment before transacting any other business. 
This case was cited with approval in Austin v. Brock, 16 
Neb. 642. In Worley v. Shong, 35 Neb. 311, a case tried 
before a justice of the peace to a- jury, a verdict was 
returned and filed at twenty-five minutes after 8 o’clock 
P. M. Judgment was not entered thereon until the next 
day, and it was held that the judgment was not entered 
immediately within the meaning of section 1002 of the 
code, and that the justice had lost jurisdiction at the time 
the entry of the judgment was made. In Thompson v. 
Church, 13 Neb. 287, an action tried to a jury in a justice 
court, with a verdict returned into court at 7:30 A. M. on 
Sunday, it was held that it was the duty of the justice to 
render judgement immediately upon the receipt of the ver- 
dict, although it was Sunday. The matter was again before 
the court in Reed «. Mott, 2 Neb. (Unof.) 450, where the 
trial was before a justice of the peace, and by the consent 
of both parties, in open court, the case was taken under 
advisement, judgment to be rendered within four days, as 
specified in section 1002 of the code; judgment was so ren- 
dered and an appeal was taken therefrom to the district 
court where, upon the trial of the case, the court held that 
the jurisdiction had not been lost, and such holding was 
affirmed by this court. It will be observed, however, that 
the defendant in that case, instead of prosecuting error, 
appealed from the judgment of the justice and brought up 
the whole case for trial de novo. After the commencement 
of the trial, he was hardly in a position to contend that the 
court had no jurisdiction to render the judgment from 
which he had appealed. 

It thus appears that we have, in effect, passed on the 


VoL. 70] SEPTEMBER TERM, 1903. 421 


Westover & Co. y. Van Dorn Iron Works Co. 


question presented by this record. In many of the states 
where the statutes are practically the same as ours, it has 
been held that, by not entering judgment immediately, the 
justice loses jurisdiction of the case and no judgment can 
thereafter be rendered by him; but in none of the cases, 
so far as we have examined them, was there any agreement 
of the parties consenting to such a course as the one pur- 
sued herein. Ordinarily, parties should be bound by their 
agreements entered into in open court; and where it ap- 
pears, as in this case, that the parties filed briefs and the 
court required time to consider them, and such time was 
agreed upon, the case may be said to have not been sub- 
mitted until the time arrived to which it had been taken 
under advisement. We hold that the justice was not 
without jurisdiction to render the judgment complained of, 
and: that the district court erred in dismissing the case 
after having reversed the judgment of the justice. The 
case should have been set down for trial, as provided for 
in section 601 of the code. 

We therefore recommend that so much of the judgment 
of the district court as reverses the judgment of the justice 
of the peace be affirmed, and that that part of said judg- 
ment dismissing the action altogether be reversed, and the 
cause remanded for further proceedings. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court reversing the 
judgment of the justice of the peace is hereby affirmed, and 
the judginent of said court dismissing the action is re- 
versed, and the cause is remanded for further proceedings. 


REVERSED. 


SEDGWICK, J., dissenting. 


’ The code provides that an affidavit for attachment in 
justice court must show “the nature of the plaintiff’s 
claim.” - The object of this provision seems to be to require 
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a showing under oath that the action is of such nature as 
to support an attachment. 

“Tt is not necessary iu the affidavit for attachment to set 
forth at length the cause of action. It is sufficient to state 
the nature of the plaintiff’s claim. This must appear to 
arise ex contractu, but where the statement is not as full 
as may be desired reference may be had to the petition.” 
Hart v. Barnes, 24 Neb. 782, 787. 

The opinion appears to discuss the matter as though it 
were a question of change of cause of action by amendment 
of a petition. Even upon this theory, I think the conclu- 
sion is wrong, but this is not the question here. The prop- 
osition appears to be too plain to admit of argument or 
discussion. 

The nature of the plaintiff’s claim shown in the amended 
affidavit is not different from the nature of the claim 
shown in the original affidavit, and the justice, it seems to 
me, was clearly right in allowing the amendment. 


LINCOLN TRACTION COMPANY VY. JESSE D. MOORE. 
Firep DECEMBER 2, 1908. No. 13,066. 


1. Action for Personal Injury: Review. Questions not presented to 
the trial court by the motion for a new trial, and which are not 
mentioned in the petition in error, can not be considered by this 
court. 


NEGLIGENCE: Evipence. In an action for personal injuries 
due to the frightening of plaintiff’s team by the alleged negligent 
operation of a street car in running the same carelessly and 
negligently at a high rate of speed, and where it appeared from 
the testimony of all of the witnesses that the car was going 
slowly, that the motorman slowed it down and stopped it as soon 
as he saw that the team was becoming frightened, no inference 
of negligence arises, and a judgment for plaintiff will be reversed 
for want of evidence to sustain it. 


Error to the district court for Lancaster county: 
. Epwarb P. HoLMEs, JUDGE. Reversed. 
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Paul Clark and Charles 8. Allen, for plaintiff in error. 


Lorenzo W. Billingsley, Robert J. Greene and Richard 
H. Hagelin, contra. 


Barnes, C. 


The Lincoln Traction Company, the plaintiff herein, 
owned and operated a street railway on the highway run- 
ning east and west on the north side of Lincoln Park, ad- 
jacent to the city of Lincoln, on the 29th day of April, 
1899. On the afternoon of that day Jesse D. Moore, the 
defendant herein, was driving a double team hitched to 
a light road wagon going east over that road; the traction 
company’s street car rounded the curve on its way west, 
when the team was about four hundred feet away. From 
the evidence it appears that the car was going slowly, and 
when the motorman saw the team was becoming frightened 
he turned the electric current off and slowed up still more. 
Some of the witnesses say he stopped the car, and some 
of them testified that the car was either stopped or was 
creeping along very slowly toward the team. The horses 
were traveling in a walk, and when they got nearly to the 
car they suddenly:jumped to one side into the ditch. In 
attempting to hold them and control their movements, 
Moore place his foot against the dashboard of the wagon 
to brace himself; the pressure broke it off, causing him to 
slide partly out of the wagon; his foot struck the ground, 
his leg was broken, the team escaped from his control and 
ran away. The testimony further shows that the injuries ' 
which he thus sustained were quite severe and perhaps 
permanent. Upon his recovery, he commenced this action 
in the district court for Lancaster county to recover for the 
damages caused by his injuries; the trial resulted in a 
verdict and judgment in his favor for $3,000, and the trac- 
tion company prosecute error therefrom. The petition on 
which the cause was tried contained the following allega- 
tions of negligence: 

“The plaintiff alleges that, on the said date aforesaid, 


424 NEBRASKA REPORTS. [Von 70 


Lincoln Traction Co. v. Moore. 


while he was driving on said highway, one of the said 
electrical cars negligently driven by defendant, as afore- 
said, came at a high rate of speed toward plaintiff, who 
was driving his team of horses attached to a buggy on said 
highway, and his team of horses aforesaid became fright- 
ened at said electrical car so operated and ran away, throw- 
ing plaintiff from the buggy on to the ground, dragging 
him a great distance and inflicting great injuries to the 
person of this plaintiff.” Plaintiff says: “That on the 
said 29th day of April, 1899, he was traveling eastward in 
a buggy drawn by two horses upon said public highway 
leading from the hospital for the insane toward the city of 
Lincoln; while traveling along said public highway about 
three hundred feet west of First street, and on what would 
be a westerly continuation of Van Dorn street, his team 
became frightened at defendant’s electric car, run by de- 
fendant in a careless, reckless and negligent manner, at 
a high rate of speed, and plaintiff was, by the negligence 
of the defendant, thrown from his buggy; the team running 
away,” etc. 

The answer of the traction company was: First, a gen- 
era] denial; second, a plea of contributory negligence on 
the part of the plaintiff. 

The traction company contends: First, that the petition 
does not state facts sufficient to constitute a cause of action 
and sustain the verdict. This question is not raised prop- 
erly, either by the motion for a new trial in the district 
court, or the petition in error herein, therefore, we pass it 
without further consideration. 

It is next urged that the court erred in admitting cer- 
tain testimony found on pages 88 and 89 of the bill of ex- 
ceptions. An examination of this evidence discloses that 
_ witness Martin, whose testimony was objected to, testified 
that the street car was going slowly, and it is stated that 
this evidence ought not to have been received because it 
did not sustain the allegations of negligence set forth in 
the petition, to wit, that the car was running at a high rate 
of speed. The witness Martin was called for the plaintiff 


Vou. 70] SEPTEMBER TERM, 1903., 425 
Lincoln Traction Co. v. Moore. 


Moore, and it is difficult to see how the evidence thus given 
by him could in any manner prejudice the rights of the 
traction company. Therefore, the court did not err in 
admitting it. It is further contended that the verdict and 
judgment are not sustained by sufficient evidence. This 
presents the main question in controversy in this case. It 
will be observed that the allegation of negligence is that 
the car was negligently operated and driven at a high rate 
of speed. In other words, that the defendant’s car was run 
in a careless, reckless and negligent manner, at a high 
rate of speed, toward the plaintiff’s team, and thereby 
frightened the same, and caused them to run away and 
throw the plaintiff from his buggy, and thus injure him in 
the manner complained of. The record shows that the 
only persons who saw the accident were the plaintiff, 
Charles Martin, and the witnesses Bacon, Pacal, Mrs. 
Langdon and the motorman, Heitzman. We state briefly 
the substance of the evidence on that point. Moore testi- 
fied as follows: “I was driving and the street car was 
coming right toward me when they came round the curve; 
they were coming round there at a pretty good jog. I 
can’t say how fast they were running, but it was a pretty 
good jog, and they were coming right toward me. The 
team was walking along, and when they came a little 
farther along [ began to look after the horses; the car was 
coniing right toward them. Martin hallooed to them, 
‘Why don’t you stop that car? They still kept coming, 
and when they got right against me the horses jumped 
sidewise,” etc. 

Q. Now, a little bit more about one thing: You. testi- 
fied that Mr. Martin called out to the man running the 
car, to stop. What did he do then, did he stop the car? 

A. I could not tell you; the car still came on, and the 
horses took my attention. 

Q. Did he stop the car? 

A. I could not tell you, they were coming right toward 
me, and I was watching the team. I could not tell whether 
they stopped the car or not. I could not say whether he 
stopped the car or not. 
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The witness Martin who was riding with Moore testified 
in substance as follows: We drove round by the asylum, 
and came onto the bridge Dy the park; when we got just 
over the bridge we didn’t see anything ahead; we were 
going along and talking, aud when we got about 275 yards 
from the bridge the street car made the turn coming west; 
we saw the car make the turn and it was coming round 
there pretty lively, and the team pricked up their ears and 
kind of pranced a little, the car kept coming on and we 
went about sixty yards, when the horses commenced to 
act up a little harder; we didn’t go quite sixty yards, when 
they commenced to side off and get away from the car; the 
car was probably fifty or sixty yards away, then. The team 
was trying to go toward the ditch, and I seen there was 
going to be trouble. I says, we are going to have trouble 
here, this is a narrow road. He says, oh, I don’t think we 
will, and I hallooed to the street car man to hold up. I 
says, stop the car a minute, and he did slack up the car, 
and the team began to quiet down a little, and then he com- 
menced to kind of creep on, he was watching the team, and 
kept the car going on a kind of creep; we were about fifty 
or sixty yards from the car, when I hallooed to stop the 
car; and the motorman slowed up and stopped, and then 
started the car again kind. of easy, and kind of creeping 
and watching the team at the same time. I didn’t have 
time to halloo any more; just as the car got within two 
lengths of us the team dove right into the ditch; the tar 
was going very slow. I yelled to the motorman as soon as 
I thought there was any danger; we didn’t turn round, be- 
cause we didn’t think the team would be frightened; we 
didn’t want to turn round, we didn’t know whether the 
team would be frightened or not. 

Heintzman, the motorman, testified in substance as fol- 
lows: I had probably gone about forty or fifty feet around 
the curve, when I noticed the team shying and getting 
scared. I commenced stopping my car as quick as pos- 
sible. I was going around the curve, probably at the rate 
of four or five miles an hour. It is not possible to go fast 
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around the curve, not at full speed. I slowed up the car 
and cut off the current. I stopped the car and cut off the 
current as soon as I could after I noticed the team became 
frightened. The team finally got away from him; they left 
the road, I should judge, ten or fifteen feet ahead of the 
car, and ran over to the ditch, and about that time was 
when the dashboard gave way and threw Moore forward 
right onto the horses, and that started them to kicking and 
running faster, and then they went by the car and turned 
back into the road. AI] this time the car was standing still. 
I stopped the car as soon as I could. . 

The witness Bacon, who was riding in a buggy with Mrs. 
Langdon, a few feet behind Moore’s team, testified in re- 
gard to the operation of the car, as follows: “I first noticed 
the street car about fifty or seventy-five feet before they 
made the turn. I saw them when they rounded the curve, 
and I could not tell how fast they were coming, but about 
the usual speed. When the car came round the curve, I 
- guess I was about a block away; Mr. Moore was about 
three rods ahead of us. I noticed his team beginning to 
get frightened at the car as soon as it made the turn, and 
was coming directly toward us. Mr. Moore’s team, at that 
time, was about 125 feet away from the car; the man in 
charge of the car shut down and stopped as soon as he 
could.” 

Mrs. Langdon’s testimony was, in substance, that, after 
the car came around the curve, Mr. Moore’s team was 
frightened and became fractious and was plunging; the 
car stopped, or came very slowly on round the curve. It 
slowed up; it appeared that the motorman had noticed the 
horses and he slowed up. I could not tell how much, but 
much slower than the car ordinarily runs. The car finally 
stopped; the team had almost reached the car when the 
ear stopped. 

Pacal, who was on the car, testified that it was stopped 
as soon as the horses showed fright. 

This is all of the testimony bearing on the question of 
negligence, and it fails to support the allegations of the 
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plaintiff’s petition, and does not show any negligence in 
the operation of the car. On the contrary, it conclusively 
shows that the car was going slowly, and as soon as the 
team showed fright the motorman slowed down, and finally 
stopped it. The petition contained no general allegation 
of negligence, neither was there any testimony offered to 
show negligence on the part of the company, other than in 
the operation of the street car. In the case of Hastwood 
v. La Crosse City R. Co., 94 Wis. 163, it appeared that the 
plaintiff’s horses became frightened at the noise made by 
the car while it was yet some distance away. As the car 
approached, the motorman saw that the horses were fright- 
ened, and turned off the current and applied the brake. 
The horses backed toward the sidewalk, throwing the rear 
end of the sleigh upon the track, where it was struck by 
the car, which could not be brought to a stop quick enough 
to avoid it. The car, when first seen, was about 175 feet 
away, and when the brakes were applied it was about 80 
feet away. And the court held that these facts did not 
justify an inference that the motorman was negligent. 
This rule also is firmly supported by Nellis, Street Surface 
Railroads, 329; Booth, Street Railways, 401, and Cornell 
v. Detroit Electric R. Co., 82 Mich. 495; Terre Haute EHlec- 
tric R. Co. v. Yant, 21 Ind. App. 487; Flaherty v. Harrison, 
98 Wis. 559. 

We are therefore constrained to hold that the evidence 
adduced on the trial was not sufficient to support the ver- 
dict and the judgment of the district court, and, for that 
reason, the judgment must be reversed and a new trial 
ordered. 

Many other errors are assigned for the reversal of the 
judgment, but it is unnecessary to consider them. Upon 
another trial, all such errors, if any, will, without doubt, 
be corrected. For the foregoing reasons, we recommend 
that the judgment of the district court be reversed and 
the cause remanded for a new trial. 


GLANVILLE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 


REVERSED. 


BALTHAS JETTER ET AL. V. WALDO H. LYON ET AL. 
Frrep DEceMBER 2, 1908. No. 13,211. 


1. Heirship: Proor. Proof of heirship is not confined to the records 
of the probate court alone, but may be established by the testi- 
mony of any one who knows the facts constituting such relation. 


2. Deed: ConpITION RUNNING witH LaAnp. A condition in a deed con- 
veying real estate, by which it is provided, “That no malt, spiritu- 
ous or vinous liquors shall be kept or disposed of on the premises 
conveyed, and that any violation of this condition, either by the 
grantee or any person claiming rights under him or her, shalt 
render the conveyance void, and cause the premises to revert to 
the grantor, his heirs and assigns,” is a valid condition subse- 
quent which, until broken, runs with the Jand. 


BrEACH OF CONDITION: EJEcTMENT. On a breach of such 
condition the grantor, if living, or, if dead, his heirs may claim a 
reversion of the estate and can maintain an action in ejectment 
to recover it. : 


4. No Waiver. Record examined, and held that such right had not 
been waived by either the grantor or the plaintiffs. 


Error to the district court for Burt county: Irvine F. 
BAXTER, JUDGE. Affirmed. 


A. 8S. Ritchie, H. Wade Gillis, Harrison H. Bowes and 
Timothy J. Mahoney, for plaintiffs in error. 


Albert W. Jefferis and Frank S. Howell, contra. 


BARNES, C. 


This was an action in ejectment commenced in the dis- 
trict court for Burt county by Waldo H. Lyon, John Lyon 
and Mary I. Smith, sole heirs at law of Waldo Lyon, de- 
ceased, against Balthas Jetter and John Carlow, to recover 
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the east half of lot 11, in block 8, in the incorporated 
village of Lyons, in said county. The trial in the district 
eourt resulied in a judgment for the plaintiffs, and de- 
fendants prosecute error. 

It appears that Waldo Lyon (now deceased) owned the 
land on which the village of Lyons is situated; that he 
laid it out into a townsite for said village, and duly dedi- 
cated it for that purpose; that on the 8th day of November, 
1880, he sold the premises in question to one James H. 
Ramey, and ‘conveyed the same to him by a deed, which 
contained the following condition: 

“I, Waldo Lyon, in consideration of $50 in hand paid 
(and the further consideration that no malt, spirituous 
or vinous liquors shall be kept or disposed of on the 
premises herein conveyed; any violation of this condition, 
either by the grantee or any person claiming rights under 
him or her, shall render this conveyance void and cause 
the said premises to revert to Waldo Lyon, his heirs and 
assigns) do hereby grant, bargain, sell and convey and 
confirm unto James H. Ramey,” etc. 

That, thereafter, Jetter obtained title to the premises 
through several mesne conveyances, all of which contained 
the coudition above set forth; that he leased the property 
to John Carlow, and that they were jointly in possession 
of it at the time the action was commenced ; that said lease 
to Carlow was for the purpose of enabling him to conduct, 
a saloon on the premises; that he had a license for that 
purpose and was engaged in the sale of malt, spirituous 
and vinous liquors thereon at that time; that Waldo Lyon 
died before the premises were conveyed to Jetter, and that 
plaintiffs claimed the right to recover as heirs at law of 
the said Waldo Lyon under the condition contained in the 
original deed from their father to Ramey and by reason 
of the violation thereof. The plaintiffs in error contend 
that the judgment is not sustained by sufficient evidence: 
First, because there was no competent proof of heirship on 
the part of the plaintiffs below; second, because there has 
been a waiver of'the conditions contained in the deed by 
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both the deceased and his heirs; third, because the restric- 
tion limits the violation of the condition in the deed to 
the grantee and any person claiming rights under him, and 
not to persons claiming title through him. We will dis- 
pose of these questions in the order in which they are 
presented. 

It is contended that the only competent proof of heir- 
ship is a finding and judgment of that fact by the probate 
court of Burt county; which, it is claimed, had original 
and exclusive jurisdiction over that matter. This conten- 
tion can not be sustained. Heirship may be proved in 
many ways. In Cuddy v. Brown, 78 Il. 415, there were 
several persons joined as plaintiffs who claimed as heirs 
of a deceased person. They proved by parol evidence that 
the deceased originally came from a certain place in Ire- 
land, and that he often, among his friends, had spoken by 
name of his father, brothers, half-brothers and a sister 
residing in that place, and they then proved that their 
father lived in the same locality; that it was a common 
repute in their family that they had an uncle in America 
of the same name as the deceased; that their father had 
brothers, a half-brother and a sister, and that their names 
correspond with the names mentioned by the deceased, and 
that the name of their parental grandfather corresponded. 
with that of the father of the deceased as given by him, and 
that the claimants were the sole surviving descendants of 
their father, and that all his brothers, sisters and half- 
brothers were dead, and had no descendants surviving. It 
was held that these facts constituted a sutficient proof to 
the heirship of the claimants. See also 2 Greenleaf, Evi- 
dence (16th ed.), secs. 353-355. Again, one may establish 
ownership to real estate as the heir of a deceased person, 
even where no probate proceedings whatever have been 
had relating to the estate of the deceased. In this state 
our district courts have jurisdiction in ejectment suits, and 
the heirs of a deceased person, even before the estate is 
probated, may maintain ejectment as to all persons, ex- 
cept the executor or administrator. Lewon v. Heath, 53 , 
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Neb. 707. The record in this case shows that Waldo H. 
Lyon testified that he and his coplaintiffs were the only 
surviving children and heirs at law of Waldo Lyon, the 
grantor in the deed in question. Such evidence was clearly 
competent. It may be further stated that so much of the 
record of the probate court of Burt county as shows a 
settlement of the estate of Waldo Lyon, deceased, and a 
distribution of the property left by hiim to his heirs, the 
identical plaintiffs in this suit, was put-in evidence by 
the plaintiffs below; so that this objection is without merit, 
and we hold that there was sufficent evidence of heirship 
to sustain the judgment. 

It is claimed that there has been a waiver of the condi- 
tions contained in the deed from Waldo Lyon to James H. 
Ramey, both by the deceased and by his heirs who bring 
this suit. To support this contention certain deeds, exe- 
cuted by the deceased, conveying other lots to other per- 
sons, were introduced in evidence. An examination of 
these deeds shows that the only difference between them 
and the one in question is, that ihe reversion contained in 
them is restricted to Waldo Lyon alone. The record also 
contains certain quitclaim deeds from the plaintiffs below 
to each other, which, it appears, were made for the purpose 
of settling their father’s estate and conveying to each one 
his or her respective share. Of course they contain no 
conditions whatever. These facts do not amount to a 
waiver of the condition contained in the deed in question. 
Tt will be observed that nothing is said in that deed about 
a waiver of its conditions, and an examination of the record 
shows that the half-lot conveyed by that deed was in the 
business part of the village. It may well be presumed that 
it was the intention of the grantor to forever prevent the 
sale of intoxicating liquors in the village which he was 
founding. Without doubt, he considered that the absence 
of the traffic would conduce to the good morals of the 
community, and render the remainder of his lots more 
valuable than they would be in case the liquor traffic was 
carried on therein. The deed in question in no manner 
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restricted his right to convey any other lot, or lots, be- 
longing to him, without the condition. Again, an examin- 
ation of the deeds, with the modified condition, conveying 
other lots, shows that the lots so conveyed are situated in 
the residence portion of the village, where there would be 
no likelihood that any one would ever engage in the liquor 
traffic. When Jetter accepted the deed under which he 
claims, he took it with full notice of the condition imposed 
in the deed under and through which his chain of title 
came. Again, every deed in that chain, from the first to 
the one accepted by him and under which he claims title, 
contained the same condition. He accepted the title bur- 
dened with the condition, with full knowledge thereof, and 
has no right to complain because other lots have been con- 
veyed to other persons without the condition he now secks 
to avoid. We therefore hold that there has been no waiver 
in this case by the deceased, or the plaintiffs below, such 
as would amount to a defense to this action. 

Lastly, it is contended that there was no forfeiture under 
the terms of the deed, and many reasons are urged in sup- 
port of this claim, but none of them seem conclusive to 
us. The provisions of the deeds in question constituted a 
condition subsequent. The title to the property vested in 
the several grantees and, finally, in Jetter, conditionally, 
to be devested on his failure to comply with the conditions 
by which it was provided he should hold it. Smith v. 
Smith, 64 Neb. 563. The condition was a valid one, and in 
all of the adjudicated cases has been held to be a condition 
subsequent which runs with the land, until broken. Siouse 
City & St. P. R. Co. v. Singer, 49 Minn. 301, 51 N. W. 905; 
Cowell v. Colorado Springs, 100 U. S. 55; O’Brien v. 
Wetherell, 14 Kan. 616; Plumb v. Tubbs, 41 N. Y. 442. 

The provisions of the deed seem plain to us, beyond all 
question. There can be no doubt as to what was intended 
by the parties thereto. And, while its language clearly 
shows it was intended that Ramey should be bound by a 
personal covenant never to sell, or permit to be sold, in- 


toxicating liquors on the premises, yet, it still more clearly 
31 
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shows it was further intended that the estate in the 
premises should be conveyed merely upon the condition 
that neither Ramey, nor any one holding under him, should 
ever do any act prohibited by the covenant. The deed ex- 
pressly says that the conveyance is upon that condition. 
The condition is expressly made to reach not only Ramey, 
but all persons claiming under him. The deed expressly 
says that if this condition shall ever be broken by the 
grantee, or those claiming under him, the premises shall be 
forfeited to the grantor, his heirs or assigns. Of this con- 
dition Jetter and Carlow had ample notice, as the recital 
in Jetter’s deed clearly shows. The estate conveyed was 
clearly an estate upon condition subsequent, and the con- 
dition, until broken, runs with the land, beyond alt doubt. 
We hold that, by the language contained in the deed from 
Lyon to Ramey, a valid condition subsequent was created, 
upon the continued observance of which, by the grantee 
and those claiming under him, the estate conveyed to them 
depended; and that, whenever either of them committed a 
breach of the conditions, the grantor, if living, or, if dead, 
his heirs were at liberty to claim the estate and could main- 
tain a suit in ejectment to recover it. 

The record contains sufficient evidence to sustain the 
findings of the district court, and the judgment accords 
with the great weight of authority. We therefore recom- 
mend that the judgment of the district court be affirmed. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ENGLISH & SCOTTISH AMERICAN Mor tcace & INVESTMENT 
COMPANY v. GLOBE LOAN & TRUST COMPANY BT AL. 


Frmep DeceEmBer 2, 1903. No. 13,072. 


Promissory Note: SiaNature: LiaBILiry. A note was signed “Globe 
Loan & Trust Co., H. 0. Devries, Presdt., W. B. Taylor, Secy.” 
Held, That such note on its face shows ne personal liability on 
the part of Devries or Taylor. 


-Ernor to the district court for Douglas county: Lrg 8S. 
’ ESTELLE, Jupen. Affirmed. 


Arthur C. Wakeley, for plaintiff in error. 
L. D, Holmes, contra, 


ALBERT, C. 


This action was brought by the English & Scottish 
American Mortgage & Investment Co., against the Globe 
Loan & Trust Co., Emina O. Devries, as administratrix of 
the estate of H. O. Devries, deceased, and W. Beach Taylor, 
on a promissory note of which the following is a copy: 


“$982.13. OmaAwA, NER., March 1, 1898. 
“Globe Loan & Trust Co., Omaha, Nebraska. 

“On or before two years after date, we promise to pay 
to the English & Scottish American: Mortgage & I. Co., 
or order, nine hundred and eighty-two and 13-100 dollars, 
for value received; negotiable and payable at the oftice of 
the Globe Loan & Trust Company, Omaha, Nebraska, with 
interest at the rate of six per cent. per annum from date 
until maturity. GLoBE Loan & Trest Co., 

“H. O. Devriss, Presdt. 
“Ww. B. Tayror, Secy.” 


Only the last named defendant is concerned in the litiga- 
tion at this time. As a defense to the note, he pleaded that 
it was the note of the trust company alone, and that he 
signed as secretary in order to give it effect as the obliga- 
tion of such company, and for no other purpose. On the 
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trial of the issues joined between the plaintiff and Taylor, 
the former offered the note in evidence, and it was excluded 


it was the obligation of the trust company, and not the 
personal obligation of such defendant. Judgment was 
given for Taylor, and the plaintiff brings error. 

The sole question in this case is whether the note on its 
face shows a personal liability on the part of Taylor. If 
it does the judgment of the district court is wrong and 
should be reversed. . 

The plaintiff contends that the mere addition of the 
official title of an officer of a corporation to his signature 
on a note does not make it the note of the corporation, and 
that a note thus signed is the personal obligation of the 
officer thus signing it. Among the authorities cited in 
support of this contention are the following: Andres v. 
Kridler, 47 Neb. 585; Hays v. Crutcher, 54 Ind. 260; Scott 
v. Baker, 3 W. Va. 285; Ieendell v. Harriman, 75 Me. 497; 
Casco Nat. Bank v. Clark, 139 N. Y. 307; Tucker Mfg. Co. 
v. Fairbanks, 98 Mass. 101. In none of the foregoing cases, 
however, is the name of the corporation itself attached to 
the note as maker, and those cases appear to rest on the 
familiar rule that where an agent signs a negotiable instru- 
ment in his own name, without disclosing on the face of the 
instrument the name of his principal, he is personally 
liable thereon. But, in the present case, the name of the cor- 
poration is attached to the note and is followed by that of 
Devries and Taylor with the designation of their respective 
titles. In American Nat. Bank v. Omaha Coffin Mfg. Co., 1 
Neb. (Unof.) 322, this court held that a note signed 
“Omaha Coffin Mfg. Co., C. A. Claflin, Pres., S. L. An- 
drews, Secy,” was the note of the corporation, and that the 
officers whose names were attached thereto were not liable 
thereon. The doctrine announced in that case is supported 
by the following: Ltebscher v. Kraus, T4 Wis. 387; Reeve 
v. First Nat. Bank, 54 N. J. Law, 208; Draper v. Massa- 
chusetts Steam Heating Co.,5 Allen (Mass.), 338; Castle 
v. Foundry Co., 72 Me. 167; Falk v. Moebs, 127 U. S. 597. 
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In the cases just cited, but one signature followed that 
of the corporation, and in the American Nat. Bank v. 
Omaha Coffin Mfg. Co., supra, the liability of the second 
officer.signing the instrument was not necessarily involved, 
and, on that ground, the plaintiff undertakes to dis- 
tinguish between those cases and the case at bar, and in- 
sists that, while it may be presumed that Devries, in sign- 
ing the note, intended merely to indicate by whom the 
corporate signature was affixed to the instrument, no such 
presumption is to be indulged as to Taylor, because the 
signature of Devries, to which is attached his official desig- 
nation, following the name of the corporation, is sufficient, 
of itself, to indicate by whom the corporate signature was 
affixed. The plaintiff’s argument on this point is agree- 
ably plausible, but not convincing. While the law would 
have presumed a corporate obligation, had the name of the 
corporation been followed by the official signature of the 
president alone, there is no presumption that such is the 
sole method of attesting the corporate signature. It is not 
unusual for corporations to require that instruments, in- 
tended to bind them, shall be executed by more than one 
of their officers. And where, as in this instance, the cor- 
porate name is followed by the signatures of two of its 
officers, to which are attached the respective titles of such 
officers, the presumption which attends the signature of 
the first officer should be held to attend that of the second 
as well. This view is in harmony with modern methods 
and common usage. Instruments thus signed pass current 
as corporate obligations only, and, outside of the court- 
room, no one ever acts upon them in the belief that they 
bind, or were ever intended to bind, the officers thus sign- 
ing them, or any person other than the corporation itself. 

We have not overlooked Heffner v. Brownell, 70 Ia. 591, 
wherein the officers were held liable on a note signed pte- 
cisely as the one in suit. But that case is contrary to the 
doctrine announced by this court in American Nat. Bank 
v. Omaha Coffin Mfg. Co., supra, and, as we think, to the 
weight of modern authority. 
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‘It is recommended that the judgment of the district 
court in favor of Taylor, and against the plaintiff, be 
affirmed. 


GLANVILLE and BARNES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court in favor of 
Taylor, and against the plaintiff is 

AFFIRMED. 


JOSsIAw LADD, APPELLANT, V. SCHOOL Districr No. 6 ET AL, 
APPELLEES. 
Fitep DecempBer 2, 1903. No. 13,169. 


1. Injunction: Scrroon Boarp: Powers. A school district board has 
no authority to purchase or lease a schoolhouse site, unless di- 
rected by the electors of the district at an annual or special 
meeting, and a purchase of such site by the school board, without 
being thus directed, is not binding on the school district. 


2. School Board: PURCHASE oF SITE. That the electors of a school dis- 
trict have lawfully designated a particular site to which to move 
the schoolhouse is not an implied direction to the board to pur- 
chase or lease such site. 


APPEAL from the district court for Hall county: JoHN 
R. THOMPSON, JUDGE. Reversed. 


Thomas 0. C. Harrison and William 8. Pearne, for ap- 
pellant. 


Richard R. Horth, contra. 


ALBERT, C. 


This is an action to restrain the removal of a schoolhouse 
from its present site, which belongs to the school district, 
to another part of the district. “The right to change the 
site is based on the action of the electors of the school dis- 
trict, taken at the annual school meeting held June 80, 
1902. The record of that action is as follows: “Voted to 


Vot. 70] SEPTEMBER TERM, 1903. 439 
Ladd v. School District. 


move the schoolhouse to N. E. corner N. E. 4% of 8. 19, T. 
10, R. 10. 25 votes cast, 18 for and 7 against.” At the time, 
the school district had no title or estate in fee, or otherwise, 
in the site to which it was proposed to move the school- 
house, and the district board were not authorized by the 
electors at such school meeting, or at any other school 
meeting, to purchase or lease the new site. Subsequently, 
the district board, assuming to act for the district, bought 
one acre in the corner designated, and directed a warrant 
to be drawn on the treasurer of the district in favor of the . 
grantor for the purchase price. The warrant had not been 
presented for payment nor had the deed to the site been 
recorded when this action was brought, and it would ap- 
pear that there is an understanding between the members 
of the school board and the grantor that the warrant shall 
not be presented and the deed shall be withheld from the 
record pending this litigation. 

After the purchase of the new site, the board made prepa- 
ration for the removal of the schoolhouse thereto, and 
would have removed it, had they not been restrained by the 
order of the court made in this case. Upon a hearing had 
in the district court, plaintiff’s bill was dismissed; and he 
brings the case here on appeal. 

It seems to us the plaintiff was entitled to the relief 
prayed. It will be conceded that a school district board 
has no authority to remove a schoolhouse to a site to which 
the district holds no title either in fee or for a lesser estate. 
To attempt to do so would seem to be such a reckless dis- 
regard of public interest as to call for the interference of a 
court of equity, aside from the provisions of section 7, sub- 
division 5, chapter 79, Compiled Statutes (Annotated Stat- 
utes, 11081), which expressly provides that a school dis- 
trict shall not build a stone or brick schoolhouse upon any 
site, without first having obtained title in fee thereto, and 
that it shall not build a frame schoolhouse on any site to 
which it has not title in fee, without the privilege of re 
moving the same, when directed by the votes of the dis- 
trict. 
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The case, then, narrows down to this question: Did the 
district acquire title to the site by the purchase thereof 
by the board without directions from the electors of the 
district? Section 8, subdivision 2, chapter 79, Compiled 
Statutes (Annotated Statutes, 11036), provides that the 
qualified voters of the school district, when lawfully as- 
sembled, shall have power to designate a site for a school- 
house by a two-thirds vote of those present, and to change 
the same by a similar vote at any annual meeting. Section 
10, chapter 79, provides that such qualified voters shall 
have power, at any annual or special meeting, to direct the 
purchasing or leasing of any appropriate site, and the 
building, hiring or purchasing of a schoolhouse. 

In Mizera v. Auten, 45 Neb. 239, this court held that 
section 10, supra, was a limitation on the authority of the 
district board and that such board had no authority to 
build a schoolhouse, unless directed by the electors of the 
district at some annual or special meeting. There is noth- 
ing in the section to indicate that such limitation was in- 
tended to apply only to the building of schoolhouses. On 
the contrary, it is obvious that it applies equally to all 
the acts therein enumerated. 

But the defendants rely on section 6 of subdivision 5, 
chapter 79, which is as follows: 

“They (the board) shall purchase or lease such site for a 
schoolhouse as shall have been designated by the district, 
in the corporate name thereof, and shall build, hire, or 
purchase such schoolhouse out of the fund provided for 
that purpose, and shall make sale and conveyance of any 
site or other property of the district, when lawfully’ di- 
rected by the qualified voters at any annual or special 
meeting.” 

The section just quoted was not intended as a modifica- 
tion of the provisions of section 10, supra. Section 10 enu- 
merates some of the powers of the electors at an annual 
or special meeting. Section 6, supra, enumerates some of 
the powers of the district board. The two sections are 
complementary of each other and in pari materia, and 
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should, therefore, be read together. Thus read, the quali- 
fying clause in the latter, “when lawfully directed by the 
qualified voters at any annual or special meeting,” not 
only limits the last power enumerated, but each and all 
of those preceding it. Besides, section 6 gives a school 
board no greater power in respect to buying or leasing a 
schoolhouse site than in respect to building schoolhouses. 
As we have seen, in Mizera v. Auten, 45 Neb. 239, it has no 
authority to build a schoolhouse unless directed by the 
electors of the district. School boards are creatures of the 
statute and their powers are limited. They can bind the 
district only within the limits which the legislature has 
fixed; beyond that, their acts are void. School District 
v. Stough, 4 Neb. 357; Gehling v. School District, 10 Neb. 
239; School District v. Randolph, 57 Neb. 546; Markey v. 
School District, 58 Neb. 479. 

It may be claimed that the vote of the electors to move 
the schoolhouse to the new site was an implied direction 
to the board to buy or lease such site. But we think the 
sections of the statute referred to exclude the idea of an 
implied directon of that kind. Besides, if the legislature 
had regarded the designation of a site by the electors as 
carrying with it implied authority to the board to purchase 
or lease the site designated, it is not probable that it would 
have made, as it did, the power to purchase or lease a 
site the subject of an express grant. 

It follows, therefore, that the attempted purchase of the 
schoolhouse site was unauthorized and not binding on the 
district. The attempt, then, to remove the schoolhouse to 
the new site was, in fact, an attempt to remove it from a 
site belonging to the district to one in which the district 
had no title in fee, or otherwise. The removal under such 
circumstances, is unauthorized and a permanent injunc- 
tion should have been granted. 

It is therefore recommended that the decree of the dis- 

. trict court be reversed and the cause remanded with di- 
rections to enter a decree in accordance with this opinion. 


GLANVILLE and Barnzs, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded with directions to enter a decree in 
accordance with this opinion. 

REVERSED. 


County or Donen vy. CoUNTY OF SAUNDERS.* 
Firep DECEMBER 2, 1903. No. 12,367. 


1. Statute: ConsrrucTion. When the legislature speaks of “streams 
which divide counties,” in section 87, chapter 78, Compiled Stat- 
utes, it must be taken as, referring, not to the entire stream but 
to some part of or line therein. 


2. Streams: Bounpary Lines. The banks of a river are essential parts 
thereof, and when a county boundary is fixed at “the south bank,” 
the river may be said to divide the county from the one on the 
opposite side, within the meaning of section 87. 

38. Counties: Repairs oF Bripces: The purpose of said section, and 
the ones immediately following, is to provide for bridges which 
are rendered necessary in order to travel from one county into an 
adjacent one, and to divide the cost between the two, and the 
statute should be construed, if possible, so as to give effect to the 
apparent intent of the legislature. 7 


4, Repairs of Bridges: Recovery. The fact that a resolution, passed 
by the board of one of such counties, calling upon the other to 
join in making bridge repairs, designates two bridges, while, after 
the latter’s refusal, a contract is let and recovery sought as to 
one only, is not fatal. ; 


Error to the district court for Saunders county: Brn- 
JAMIN F. Goop, Jupen. Reversed. 


Robert J. Stinson and Grant G. Martin, for plaintiff in 
error. 


Manoah B. Reese, contra. 


LOBINGIER, C. 


This is an action by which Dodge county seeks to compel 
Saunders county to pay one-half of the amount expended 
* Rehearing denied. See opinions, pp. 451, 454, post. 
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for repairs on a wagon bridge across the Platte river south 
of the city of Fremont. The petition alleges “that the 
Platte river intervenes between the said plaintiff and 
defendant counties and divides said counties;” that the 
bridge in question has been built for twenty-five years and 
generally used by a large portion of the inhabitants of 
both counties; “that the said plaintiff and said defendant, 
both, have been and are now equally interested in the 
building and the maintaining of said bridge and keeping 
the same in repair for public travel;” that in 1899, the 
bridge became unsafe for want of repair, and that the 
board of supervisors of Dodge county passed a resolution 
declaring that both said bridge and another at North Bend 
across the same river were out of repair and unsafe for 
public travel, and calling upon the board of commissioners 
of Saunders county to undertake such repairs, jointly, to 
fix a time and place for a meeting “and agree upon the 
amount and character of such repairs, and to provide for 
the advertisement for bids for such repairs.” The resolu- 
tion further recited that, in case of refusal or failure of the 
defendant county to respond, “this board will proceed to 
advertise for bids for such repairs and have the same made, 
and will hold said Saunders county liable for one-half of 
the costs for said repairs, as provided by law.” It is al- 
leged that a certified copy of this resolution was served on 
the chairman of the Saunders county board; that said 
county failed and refused to cooperate with plaintiff, and 
that thereupon it entered into a contract “in the manner 
provided by law” for the repair of the bridge south of Fre- 
mont. A copy of the.notice for bids, the contractor’s bid 
and specifications, and the written contract for the repair 
of the bridge in question are attached to the petition as 
exhibits. It is further alleged that the work was done ac- 
cording to contract; that plaintiff filed a bill with the de- 
fendant county’s clerk for its half of the expenses, which 
was disallowed by its board of commissioners, and that 
plaintiff perfected an appeal to the district court. A gen- 
eral demurrer to this petition was sustained, and plaintiff, 
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electing to stand thereon, brings the case here by petition 
in error. 

Defendaut in error contends that the averment, “that 
the Platte river intervenes between * * * and divides 
said counties,” is a mere conclusion of law and not ad- 
mitted by the demurrer; that by reason of the statute 
(Compiled Statutes, ch. 17, art. 1, sec. 24; Annotated 
Statutes, 4329), which fixes “the south bank of the Platte 
river” as the southern boundary of Dodge county, no part 
of the river is in Saunders county; that, therefore, the 
latter was not liable for the repair of the bridge in ques- 
tion, and that, even if it were, since the resolution called 
for the repair of two bridges, and the contract was made for 
but one, there is such a departure and noncompliance with 
the law as to prevent a recovery, and that, therefore, the 
petition fails to state a cause of action. © 

Section 87, chapter 78, of the Compiled Statutes (An- 
notated Statutes, 6085), provides as follows: 

“Bridges over streams which divide counties, and bridges 
over streams on roads on county lines, shall be built and 
repaired at the equal expense of such counties; Provided, 
That for the building and maintaining of bridges over 
streams near county lines, in which both are equally in- 
terested, the expense of building and maintaining any 
such bridges shall be borne equally by both counties.” 

The allegation, that the contract for the repair of the 
bridge was entered into “in the manner provided by law,” 
coupled with the notice, bid and contract itself and the 
resolution calling upon Saunders county to join in ad- 
vertising for bids, appear to show a ‘sufficient compliance 
with the statute requiring the contract to be let to the 
lowest bidder. At least, we think it should be held suffi- 
cient as against a general demurrer, and in the absence of 
a motion for a more specific statement. Numerous au- 
thorities are cited in the able argument of the defendant 
in error to the effect that, where the bank of a stream is 
fixed as the boundary of land, no part of the bed of water 
of the stream is included. We do not understand that 
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Dodge county concedes to Saunders county any rights or 
jurisdiction over the bed or water of the Platte river. 

When the legislature speaks of “streams which divide 
counties,” does it mean the whole stream? If so, there is, 
probably, no stream in the state to which the statute could 
apply. In fixing the boundaries of counties bordering on 
streams, the legislature has used the phrase, “the middle 
of the channel,” or “the south bank.” In no case has it 
fixed the entire stream as a boundary line between coun- 
ties. Indeed, a moment’s reflection will demonstrate that 
it could not safely have done so. For, if the entire stream 
were made the boundary, there would be left a neutral zone 
subject to the jurisdiction of no county. When, therefore, 
the legislature, after fixing these boundaries, in the lan- 
guage above noticed, refers to “streams which divide coun- 
ties,” it must be understood as meaning streams in which 
are situated the boundary lines which divide counties. 
And this is the practical construction of the phrase, 
adopted by this court in Cass County v. Sarpy County, 63 
Neb. 813. The statute (Compiled Statutes, ch. 17, art. 1, 
sec. 68; Annotated Statutes, 4379) fixes “the middle of 
the said main channel of said Platte river” as the south 
line of Sarpy county. Literally speaking, therefore, the 
Platte river, that is, the entire Platte river, does not “di- 
vide” the counties of Cass and Sarpy; it is only “the mid- 
dle of the main channel” which divides them. Neverthe- 
less, it was held, and we still think rightly, that section 
87, above quoted, is applicable to these two counties, which 
are divided, not by the entire river, but only by an im- 
aginary line in the river. 

Such is also the construction placed upon a similar stat- 
ute by another court of high standing. In Keiser v. Com- 
missioners of Union County, 156 Pa. St. 315, a case which 
we shall have occasion to refer to again, the court so con- 
strued a statute which speaks of “a stream forming the 
boundary line between two counties,” and it is said in the 
opinion: 

“A stream is equally the boundary whether the line is 
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at its middle or its edge, and, on the other hand, a stream 
is equally between two counties whether it is all in one or 
half in each. Accurately speaking, as the learned judge 
below pvints out, there is no stream between counties, for 
that implies something interposed which is not part of 
either. But in the popular and ordinary use of language, 
which the legislature is presumed to intend, between two 
counties means having one on one side and another on the 
other, and that is exactly the meaning of forming the boun- 
dary line between counties.” 

If we are correct, then, in our conclusion that the phrase, 
“streams which divide counties,” includes all streams 
which contain or in which are situated the boundary lines 
between counties, we are next to inquire whether the 
Platte river contains the boundary line between Dodge and 
Saunders counties? Or, in other words, whether that 
boundary line can be said to be situated in the river? The 
statute, as we have seen, fixes the line as the south bank. 
Is the bank, then, no part of the river? Mr. Gould, in his 
authoritative work on Waters (3d ed.), sec. 41, says: 
“Every river consists of: (1) the bed; (2) the water; (3) 
the banks or shores.” Our attention is called to a distinc- 
tion in some of the cases between “bank” and “shore,” but 
it does not seem material to our present inquiry. Mr. Jus- 
tice Wayne, delivering the opinion in Alabama v. Georgiu, 
23 How. (U.S8.) 505, determining the precise boundary be- 
tween two states which are separated by a river, says, 
quoting from Grotius: 

“A river that separates two jurisdictions is not to be 
considered barely as water, but as water confined in such 
and such banks, and running in such and such channel. 
Hence, there is water having a bank and a bed, over which 
the water flows, called its channel, meaning, by the word 
channel, the place where the river flows, including the 
whole breadth of the river.” 

In Starr v. Child, 20 Wend. (N. Y) 149, Cowen, J., 
says: 
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“The bank and the water are correlative. You can not 
own one without touching the other.” 

The word “watercourse” is synonymous with stream, 
and in Luther v. Winnisimmet Co., 9 Cush. (Mass.) 171, 
Bigelow, J., in a charge to the jury, afterwards approved 
on appeal, said: 

“A watercourse is a stream of water, usually flowing in 
. a definite channel, having a bed and sides or banks.” 

Indeed, it seems to us that the correct conclusion is well 
summarized in the argument for plaintiff in error in How- 
ard v. Ingersoll, 18 How. (U. 8.) 380, 391, as follows: 

“A river, then, consists of water, a bed, and banks; these 
several parts constituting the river, the whole river. It 
is a compound idea; it can not exist without all its parts. 
Evaporate the water, and you have a dry hollow. If you 
could sink the bed, instead of a river you would have a 
fathomless gulf. Remove the bank, and you have a bound- 
less flood.” 

We have not overlooked the cases where grants bound- 
ing on the bank are said to exclude the stream. The lan- 
guage thus used is invariably dicta, and is employed, inci- 
dentally, in discussing entirely different questions than 
whether the bank of a river is to be treated as a part of it. 
It seems to us more logical, and more in accordance with 
approved legal definitions, to hold that the south bank of 
the Platte river is to be treated as a part of the river; 
that “streams which divide counties” include any part of 
or point in such streams, and that, therefore, the Platte 
river divides Dodge and Saunders counties, quite as much 
as if the boundary was the thread of the stream, the filwm 
aque, instead of the south bank. 

We are strengthened, then, in this conviction, when we 
consider, as we must, the intent and purpose of the legis- 
lature in enacting this statute. The purpose, evidently, was 
to provide: for the building and repair of bridges required 
in order to travel from one county into an adjacent one, 
and to impose the expense equally upon both, on the theory 
that the bridge would be used about equally by the inhabit- 
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ants of the two counties. It is apparent that, for this 
purpose, it is quite immaterial whether the boundary line 
is the thread of the stream or the bank. The bridge would 
be just as necessary in the one case as in the other, and 
there would be the same reason for dividing the cost. 
With the policy of such legislation, we are not here con- 
cerned. Jt may be true, as suggested in the argument of 
defendant in error, that the bridge in question is not a 
benefit to part of the inhabitants of Saunders county; that 
it is even detrimental, in diverting trade into Dodge 
county, though the demurrer admits the averment in the 
petition that the bridge is “used by a large portion of the 
inhabitants of both counties.” It may also be true that 
the statute confers upon counties power in locating bridges 
which may be used, or rather abused, to the injury of neigh- 
boring counties. But, whether the policy of the act has 
proved beneficial, or otherwise, is a question for the legis- 
lature alone. Our duty is simply to ascertain its intent 
and permit it to be carried out, as far as possible. To hold 
that this case is not within the terms of the statute because 
the boundary is fixed at the south bank instead of the 
thread of the stream would, we think, be to disregard that 
intent. Dodge county is not the only one whose boundary 
is fixed at the south bank. Indeed, nearly one-third of the 
counties which border on streams flowing wholly within 
the state are so bounded. Can it be supposed that the legis- 
lature intended to exempt all of these from a policy which, 
on its face, appears to be uniform? 

We prefer to think with the supreme court of Pennsyl- 
vania, in the case above referred to, that it is “the popular 
and ordinary use of language which the legislature is 
presumed to intend,” rather than to adopt a construction 
which would nullify the statute in so large a proportion of 
the cases to which it was apparently intended to apply. 
In Cass County v. Sarpy County, 68 Neb. 818, 823, it is 
said that “Cass and Sarpy counties are divided by the 
Platte river,” although we have seen that, technically 
speaking, they are divided only by the “middle of the main 
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channel” of the river. So, “in the popular and ordinary - 
use of language,” it may be said that the Platte river di- 
vides Dodge and Saunders counties, though the technical 
boundary line is the south bank of the river. 

We have referred to Keiser v. Commissioners of Union 
County, 156 Pa. St. 315, and we close our discussion of this 
branch of the case with a further reference to it, because 

‘it seems to us so pertinent to the case at bar and so fully 
to support the foregoing views. It was an action to com- 
pel the commissioners of Union county to cooperate with 
the commissioners of Northumberland county in building 
a bridge across the Susquehanna river. The statute 
authorizes joint construction of bridges “where the stream 
or river runs between counties.” There would seem to be 
more room in the Pennsylvania case than here for the con- 
tention made by defendant in error, for Union county is 
described as “lying on the west side of the river Susque- 
hanna,” thus indicating that it included no part of the 
river. And, yet, the court holds that. the statute is ap- 
plicable, and says also: 

“A stream is equally the boundary line whether the line 
is its middle thread or its westernmost ripple. To find the 
boundary you must find the stream, and then the part of 
it defined as the line, but wherever that is it is the stream, 
and it is the boundary only because of that fact. No mat- 
ter whether the boundary is the middle or the edge of the 
stream, the bridge must connect with both banks, and the 
moment it does so, even if only with an abutment, there is 
no longer any one county in which it is located. * * * 
The obvious meaning of the statute * * * is that ** * 
bridges over streams forming boundary lines between coun- 
ties, or running between counties (that is, having one 
county on one side and another county on the other side), 
shall be rebuilt by the commissioners of the ‘respective 
counties.’ ” 

We find ourselves also unable to agree with the eminent 
counsel for defendant in error in his contention that there 
was a fatal departure in the fact that the resolution, call- 
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ing upon Saunders county to join in making the repairs, 
designated two bridges, while the contract was let and 
recovery sought as to but one. The statute points ont no 
particular mode of procedure, and we can not see that 
defendant in error was in the least prejudiced by the course 
pursued. If Dodge county had been willing to accept one- 
fourth instead of one-half of the amount expended for the 
Fremont bridge, it would not be questioned, we presume, 
that only the taxpayers of Dodge county could complain. 
Moreover, had this been an ordinary action in the district 
court, and had the claims for the two bridges been divis- 
ible, as we think they were, plaintiff could have sued on 
its claim for the one bridge alone. On the other hand, had 
the claims been indivisible, it could stil] have sued for a 
part, on condition of being barred from any further action _ 
as to the remainder. We can not think that any stricter 
rule should be applied in a proceeding of this kind than 
in an ordinary action at law. 

Having reached the conclusion that the Platte river 
“divides” the two counties appearing in this action, it is 
unnecessary to consider whether the other clauses of sec- 
tion 87, chapter 78, are also applicable, though that ques- 
tion is discussed in the briefs, and the petition avers, as 
we have seen, that both parties “are equally interested in 
the building and maintaining of said bridge.” From our 
examination of the first clause of section 87, we are com- 
pelled to conclude that the demurrer should have been 
overruled, and we recommend that the judgment be re- 
versed and the cause remanded with directions that such 
an order be entered. 


HASTINGS and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings in accordance 


with said opinion. 
REVERSED. 
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The following opinion on motion for rehearing was filed 
October 5, 1904. Rehearing denicd: 


1. Counties: Repairs or Bripces. Under. the provisions of section 87, 
chapter 78, Compiled Statutes, 1901, a county may be required to 
contribute toward the repair of a bridge abutting in such county 
although it is located mainly within the territorial jurisdiction of 
an adjoining county. 


2.. Stream Defined. The word “stream” as used in said section is used 
in a general sense, and includes rivers and smaller courses of run- 
ning water. 


SEDGWICK, J. 


Some of the propositions discussed in the briefs and 
upon the oral argument upon the motion for rehearing 
seem worthy of further notice. 

‘1. The bridge in question being confessedly located 
mainly in Dodge county, it is contended that the legisla- 
ture would not have authority to require Saunders county 
to expend the funds of that county in repairing a bridge 
outside of its jurisdiction; but this proposition seems not 
to be supported by authority. The second paragraph of 
the syllabus of the opinion in Washer v. Bullitt County, 
110 U. S. 558, 28 L. ed. 249, is: ~ 

“At the common law and also by statute, a county may 
be required and authorized to build and maintain, at its 
own expense, a bridge or highway across its boundary line, 
and extending into the territory of an adjoining county.” 

The opinion in County of Mobile v. Kimball, 102 U. 8. 
691, 26 L. ed. 238, which announces the same doctrine, is 
approved and followed, and in the opinion, quoting from 
the opinion in a Maryland case, it is said: 

“A county is one of the territorial divisions of a state 
created for public political purposes connected with the 
administration of the state government, and being in its 
nature and objects a municipal organization, the legisla- 
ture may exercise control over the county agencies, and 
require such public duties and functions to be performed 
by them as fall within the general scope and objects of 
the municipal organization.” 
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2. If then, it is competent for the legislature to require 
a county to bear the expense of repairing a bridge that is 
not located within its boundaries, we have in this case 
only to consider what the intention of the legislature was. 
Of course, the same rules and principles are to be applied 
in ascertaining the boundaries of corporations such as 
counties, and in the construction of the statutes and other 
public acts, that should be applied in ascertaining correct 
boundaries between lands owned by individuals, whether 
established by public acts or private contract. Where a 
river, brook, stream or highway is mentioned generally 
as a boundary line, the same rule is to be applied to 
each; that is, the thread of the stream of the river or 
brook, and the center of the street or highway, is the 
boundary line. Again, if any particular place or specific 
line is mentioned as the boundary, that place or line be- 
comes the monument and excludes all beyond. If a bank 
of a river or stream is mentioned as the boundary, then 
the body of the water in the river or stream is excluded 
from the territory nearest to the bank designated as such 
boundary. The fact that the body of the water of the 
river is in Dodge county, and that the bridge will there- 
fore be mainly outside of the territorial limits of Saun- 
ders county, is not an important factor in determining 
the issue. The question is, what is the meaning of the 
expression, “Streams which divide counties.” 

The word “stream” which occurs in the statute has 
two distinct uses. The first and most important meaning 
of this word is “A course of running water, a river, rivulet, 
or brook.” Century Dictionary. It is there also stated 
in connection with that definition, “All rivers and brooks 
are streams and have currents.’ Another and more 
technical use of the word “stream” is to distinguish the 
volume of water of a river, rivulet or brook from the 
banks and bed; thus, as suggested in the former opinion 
herein, a river is said to consist of three parts: the bed, 
the bank and the stream. In this latter sense of the word 
the stream in question is undoubtedly entirely in Dodge 
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county, since the boundary line is on the south bank and 
the stream is wholly north of the south bank. This mean- 
ing of the word “stream” is suggested in the brief as the 
one intended by the legislature, and it is therefore in- 
sisted, and undoubtedly correctly, if the word is used. in 
this sense that, since the south boundary line of Dodge 
county is on the south bank, the stream or the water 
itself is wholly in Dodge county, and therefore can not 
be said to divide two counties. It seems clear to us that 
this is not the sense in which the legislature used the word 
stream in this statute. We think that the purpose of the 
legislature, as well as the language of the statute, would 
indicate a broader meaning. It was, we think, rather in- 
tended that the statute should apply to bridges over rivers 
and, also, to bridges over smaller water courses that did 
not carry a sufficient volume of water to cause them to 
be denominated rivers. In this statute, then, the legisla- 
ture used the word in the sense of “a course of running | 
water, a river, rivulet or brook;” and if, as is well pointed 
out in the former opinion, the bank of a stream used in 
this sense is as much a part of the stream itself as is the 
bed or the volume of water which it carries, then the 
stream divides counties, since the boundary line lies in a 
part of the river. The bank is that part of the river or 
stream which retains the water, and it seems, therefore, 
reasonable that the word stream as used by the legisla- 
ture when applied to a river, as in this case, must be 
construed to mean the whole of the river, including the 
bank as well as the water and the ‘bed, and, within that 
meaning, the boundary line here lies within a part of the 
river, to wit, the bank, so that the river divides the two 
counties in the sense intended by the legislature. 

The whole question is not without difficulty, but the 
construction of the statute adopted in the opinion appears 
to be the more reasonable one, and the motion for rehear- 
ing is therefore overruled. 

REHEARING DENIED. 
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The following opinion on second motion for rehearing 
was filed January 5, 1905. Rehearing denied: 


EO e 


Per CURIAM. 


In the motion for rehearing it is said that, lying within 
the river, there is a large island situated wholly in Dodge 
county, and that a part of the Platte river on the north 
of this island is crossed by the bridge in question; and it 
is contended that it would be unjust and is not intended, 
by a fair construction of the statute in question, that 
Saunders county should be required to build, or share in 
building or in repairing, the bridge over the north part 
of the river. This question has not been presented to the 
court and is not determined. 

The case is submitted upon a general demurrer to the 
petition. If the defendant raises the question by answer, 
its solution will, apparently, depend upon the intention 
of the legislature as to the application of the word stream, 
as used in the statute, to such conditions. The condi- 
tions may be such that each part of the river, that part 
lying on the north side and that part lying on the south 
side of the island, should be considered a stream, as that 
word is used in the statute, but we do not find it neces- 
sary to express an opinion upon this question in the 
present condition of the record. The motion for rehear- 
ing is overruled. 

REHEARING DENIED. 


Gustave A. MANN, APPELLEE, Vv. GERMAN-AMERICAN IN- 
VESTMENT COMPANY, APPELLANT. 


Frep DECEMBER 2, 1903. No. 12,701. 


1. Tontine Company: Receiver. The holder of a contract, purporting 
to be for the purchase and sale of a diamond, issued by what is 
commonly called a tontine company, is not a stockholder in such 
company, and can not secure the appointment of a receiver for 
such company because of the mismanagement of its affairs by 
its officers. 


VOL. 70] SEPTEMBER TERM, 1903. 455 


Mann v. German-American Investment Co. 


The holder of such a contract who has not reduced 
his claim to judgment, and who has no lien upon the property of 
the company, has no standing in a court of equity in an action to 
sequester or impound the assets of such company. 


3. 


Equity. Whether the holder of such a contract can have 
“clean hands” as required of one who seeks the aid of a court 
of equity, quere. 


4. Receiver: AUTHORITY To APPrpointT. An order of the district court 
appointing a receiver for a corporation, in an action wherein such 
relief is the only relief sought, will be vacated for want of author- 
ity in such court to make the same. 


5. Petition: Prayer. A prayer for general relief, coupled with one for 
the appointment of a receiver, only, will not be considered as a 
prayer for relief other than such appointment, unless the petition 
states a good cause of action for other relief. 


APPEAL from the district court for Adams county: Ep 
L. ADAMS, JuDGE. Reversed and dismissed. 


Frank P. Olmstead, for appellant. 
Robert S. Batty and Harry 8. Dungan, contra. 


GLANVILLE, C. 


This action is one commenced by the plaintiff, appellee, 
by filing in the district court for Adams county his peti- 
tion in equity; and the case may best be reasoned by first 
giving a copy of the petition in full. The petition is as 
follows: 

“Plaintiff complains of the defendant and says: 

“1. That at all times hereinafter stated the defendant 
is and was a corporation duly incorporated and existing 
under and by virtue of the laws of the state of Nebraska, 
with an alleged capital stock of $60,000, divided into 
shares of $100 each; and engaged in the business of issu- 
ing contracts, copies of which are hereto attached, and 
made a part of this petition, and marked exhibits ‘A’ and 
‘B,’ and in no other. 

“2, That the incorporators were, and are, Fred Lillje- 
berg, John C. Kay and John M. Doyle. That there has 
been issued by the said corporation, approximately, 200 
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contracts, the exact number being to this plaintiff un- 
known, a portion of which were of the same form as ex- 
hibit ‘A,’ the balance, being denominated a diamond con- 
tract, as exhibit ‘C.’ 

“That various persons purchased said contracts, their 
names being unknown to this plaintiff, except as herein- 
after set forth. That the said Fred J. Lilljeberg, John M. 
Doyle, and John C. Kay held the first nine contracts, and 
applied the first $900 received by the said corporation to 
the payment thereof, and that, thereafter, the tenth con- 
tract was paid by the defendant to the aforesaid president, 
secretary and treasurer thereof. That since the tenth con- 
tract was paid on or about the — day of , 1900, the said 
defendant has collected from the said contract holders a 
large sum of money, the exact amount being to this plain- 
tiff unknown, and that, thereafter, to wit, on or about the 
1st of February, 1901, the president and secretary of the 
defendant corporation attempted to sell and transfer the 
corporation and contracts, privileges and emoluments of 
the business and all rights and property interests therein, 
whatsoever, to one W. S. McAuley, and thereupon, pre- 
tended to resign their respective offices as president and 
secretary to the board of directors, who failed and refused 
to elect their successors, and have since refused and failed 
so to do. That the holders of the said alleged stock, if 
there be any, are to this plaintiff unknown. That, at the 
time of the said pretended transfer and sale, the said 
president and secretary had in their possession and under 
their contro! the sum of $369 belonging to, and forming a 
part of, the funds of the said defendant corporation, which 
they, the said secretary and president, failed’and neglected 
to turn over to their alleged successor, or account for, but 
proceeded to draw from the bank the said sum, and ap- 
propriated the same to their own use and benefit, and have 
ever since refused and failed to account for the same, to 
the damage and prejudice of your petitioner. That since 
the pretended transfer, this plaintiff and various holders 
of contracts have paid to the said McAuley about $900, the 
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exact amount being to this plaintiff unknown, who re- 
ceived the said sum and holds the same for defendant’s 
use. That, according to the provisions of said contracts 
shown in exhibits ‘A’ and ‘B,’ 80 per cent. of all the funds 
received by the said corporation were to be and remain 
the absolute property of the holders of said contracts, and 
were to be applied in the retirement and discharge of the 
said contracts, consecutively, and in the order of their 
issue; said contract being the stock or shares of defendant 
corporation. , 

“3. The plaintiff avers, and charges the facts to be, that 
the defendant corporation, and its above named officer, 
has wholly failed to apply the funds received by it under 
the provisions of the said contracts to the payment and 
discharge of the contracts issued by said corporation, as 
provided by its rules and articles. 

“4, The plaintiff further charges that he is the holder 
and owner of contract number 35, being filed herewith, 
and marked exhibit ‘C, and made a part of this petition, 
being one of the 200 contracts issued as herein charged, 
and has paid in to said company the sum of $80, and holds 
the said contract which is fully paid up according to the 
provisions thereof. That the money paid by the plaintiff 
to the defendant, as aforesaid, constitutes a part of the 
funds herein charged to have been misapplied or in the 
hands of the pretended successor of the defendant corpora- 
tion. 

“5. Plaintiff further charges that the defendant has 
ceased to do business, has failed to elect officers or call an 
election for that purpose, has misapplied the funds, and 
attempted to convey all the corporate interests. All of 
which was done contrary to the power and authority in- 
vested in the said defendant corporation, and to the in- 
jury and damages of your petitioner. 

“6, The plaintiff further alleges, and charges the facts 
to be, that defendant corporation has never had an elec- 
tion, has never issued certificates of stock other than 
the contracts herein set forth, and that there has never 
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been an election of directors or officers, nor a legal adop- 
tion of rules or by-laws by the said defendant, and that 
the said president, secretary and treasurer have, at all 
times, acted wholly without authority, as plaintiff verily 
believes. 

“Whereupon, the plaintiff prays the court to appoint a 
receiver to take charge and control of defendant corpora- 
tion and all property belonging thereto, to collect the 
funds and apply them pro rata among the holders of said 
contracts, as the court may direct, and have such other and 
further relief as to the court may seem just.” 

Exhibit “C” referred to in said petition, being the con- 
tract under which the plaintiff claims, is as follows: 

“DIAMOND Contract. No. 35. 

“Know all men by these presents: That if G. A. Mann, 
the holder hereof, shall first well and truly make each and 
all of the payments herein provided for, to be made by him 
at the times and in the manner herein specified, time, man- 
ner and the amount of payment being of the essence 
hereof, the German-American Investment Company, of 
Hastings, Nebraska, will deliver to him, or to his legal 
representatives or assigns, under and according to the 
terms and conditions and in the manner and order here- 
inafter set forth, a commercial white, clear and flawless 
diamond, of the weight of two carats, and of the value of 
$100 per carat. 

“The holder hereof promises and agrees to pay to the 
company, at its home office, in the city of Hastings, the 
full sum of one hundred dollars in the following manner, 
to wit: Five dollars on the delivery hereof, the receipt of 
which is hereby acknowledged, and one dollar and twenty- 
five cents on or before the last day of each calendar week 
following the date hereof, for sixty consecutive weeks. 
If he shall fail to pay any of said instalments within the 
week in which it is payable, the said delinquent instal- 
ment, together with the additional sum of twenty-five 
cents, may be paid at any time before the end of the next 
succeeding calendar week; but if he shall fail or neglect 
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to pay any of said weekly instalments at the time and in 
the manner herein provided, and shall continue in such 
default for more than one week, then, and in that event, 
this contract shall, because of such default, become and 
be wholly null and void, and all payments sheretorore 
made thereon shall be forfeited. 

“The weekly instalments having been paid hereon to and 
inclusive of the sixtieth week, this contract shall be 
deemed, fully paid up and nonforfeitable, and the holder 
shall be entitled to receive the diamond herein described, 
provided, however, that if, at such time, the amount in 
the hands of the company to the credit of this contract is 
not equal to the sum of $200 heretofore provided, then, the 
diamond shall not be delivered until the amount to the 
credit hereof shall equal that sum. Coincident with such 
delivery to the holder of a contract, of such diamond, he 
shall surrender his contract to the company for cancela- 
tion. The company shall employ one dollar of each 
weekly instalment of one dollar and twenty-five cents paid 
in on this and other contracts, together with all fines, 
lapses and forfeitures accruing thereunder, in the pur- 
chase and delivery of the diamonds required for the per- 
formance of such contracts; and may retain all other 
sums paid in thereon, including the remaining twenty-five 
cents out of each weekly instalment, for its own use and 
payment of all expenses. This contract is transferable, 
but no transfer will be recognized by the company unless 
first registered by the company, for which registration a 
fee of one dollar will be charged.” 

Exhibit “B” referred to is in the same form as exhibit 
“C,” while exhibit “A” differs therefrom in that it pro- 
vides for the payment of money to the contract holder, in- 
stead of the sale of a diamond. 

The answer admits the allegations of paragraph 1 of 
the petition, and denies all others. 

The judgment or order of the district court appealed 
from is as follows: 

“Tt is therefore ordered that William Madgett be ap- 
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pointed receiver of the defendant corporation and all 
moneys, debts, effects, books and property of every de- 
scription belonging to or forming a part of defendant 
corporation, its assets or effects. That its officers, their 
agents and employees are hereby directed to deliver the 
same to said receiver, and said receiver is authorized and 
required, without unnecessary delay, to sell and convert 
into money any such property or effects as do not consist 
of money, and to collect all funds due defendant, and to 
pay all debts due by defendant corporation, and distribute 
the funds collected or received by virtue of this order to 
the parties entitled thereto, under the further orders of 
this court. It is further ordered that, before he enters 
upon his duties as such receiver, he execute and deliver to 
the clerk of this court an undertaking, with approved 
sureties, to the defendant in the sum of one thousand dol- 
lars ($1,000), conditioned according to law. It is fur- 
ther ordered that said receiver make report to this court 
of his doings in this behalf at each term of this court here- 
after held, until he be finally discharged.” 

In the view we take, it will not be necessary to discuss 
the evidence in the case further than to say, it does not 
better the case made by the petition. No demurrer to the 
petition was filed, but objection was made to the introduc- 
tion of evidence, on the ground that the petition does not 
state facts sufficient to constitute a cause of action. This 
was overruled and exception taken. 

We think that even under the liberal construction re- 
quired to be placed on the petition, when attacked first in 
this manner, the petition does fail to state a cause of ac- 
tion. : 
By section 267 of our code, “No receiver shall be ap- 
pointed except in a suit actually commenced and pending.” 
And it is a familiar rule that the action pending must be 
an action for some relief, or to enforce some right, other 
than the mere appointment of a receiver. 

In the case before us, no action was commenced by the | 
plaintiff which can support the receivership, as a proceed- 
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ing ancillary thereto; the prayer of his petition conclu- 
sively shows this. 

“A suit actually commenced and pending” that will sup- 
port the appointment of a receiver must be one for relief 
that could be litigated between the parties, even if the 
application for the appointment be denied. See Hotten- 
stein v. Conrad, 9 Kan. 435. 

In Vila v. Grand Island Electric Light, Ice & Cold Stor- . 
age Co., 68 Neb. 222, it is said: 

“The suit which must be ‘actually commenced and pend- 
ing’ as a condition precedent to an appointment of a re- 
ceiver, must be one in which the main relief sought is in- 
dependent of the receivership.” 

And from Barber v. International Co. of Afexico, 73 
Conn. 587, 593, the following language is quoted with ap- 
proval : 

“Tt is not the office of a court of equity to appoint re- 
ceivers as a mode of granting ultimate relief. They are 
appointed as a measure ancillary to the enforcement of 
some recognized equitable right.” 

And this court held that a receivership is a purely an- 
cillary remedy and can not be maintained in a proceeding 
instituted solely for that purpose. It is clear that, judged 
by these authorities, there was no suit actually commenced 
and pending in the lower court that will sustain the ap- 
pointment of a receiver in the case before us. The peti- 
tion is not a good creditor’s bill, for plaintiff is not shown 
to be a judgment creditor. It will not sustain a stock- 
holder’s suit, not being on behalf of all, or other stockhold- 
ers; neither does it contain sufficient averments. See 2 
Cook, Stock and Stockholders (3d ed.), sec. 646. 

We think, also, the petition is fatally defective for other 
reasons. It is alleged that “at all times hereinafter 
stated, the defendant is and was a corporation duly in- 
corporated and existing under and by virtue of the laws 
of the state of Nebraska.” 

While it may be possible to so liberally construe the 
petition as to hold that the plaintiff therein claims to be 
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a stockholder of the defendant corporation, yet, taking it 
in connection with the form of his contract, it clearly 
shows that he is not stich a stockholder. 

Cook in his work on Stock and Stockholders (3d ed.), 
says in section 12: “A share of stock may be defined as a 
right which its owner has in the management, profits and 
ultimate assets of the corporation. By the court of ap- 
peals of New York it is said that ‘the right which a share- 
holder in a corporation has, by reason of his ownership of 
shares, is a right to participate according to the amount 
of his stock in the surplus profits of the corporation on a 
division, and ultimately on its dissolution, in the assets 
remaining after payment of its debts.’ ” 

In Neiler v. Kelley, 69 Pa. St. 403, it is said: 

“A share of stock is an incorporeal, intangible thing. 
It is a right to a certain proportion of the capital stock 
of a corporation never realized except upon the dissolu- 
tion and winding up of the corporation—with the right 
to receive in the meantime such profits as may be made 
and declared in the shape of dividends.” 

It is impossible to hold that the plaintiff is a stockholder 
in the defendant corporation, and therefore he has no 
standing in court as a’ stockholder to secure the ap- 
pointment of a receiver for the corporation because of 
the mismanagement of its affairs by its officers under 
the holding of this court in Ponca Mill Co. v. Mike- 
sell, 55 Neb. 98. Even if he were such stockholder, it is 
doubtful if he can maintain an action, as such, in a court 
of equity, for, where the real business of the corporation 
is illegal, courts will not aid a stockholder. Le Warne v. 
Meyer, 388 Fed. 191. 

As one sustaining a mere contract relation with the de- 
fendant, he is in no better plight. His contract purports 
to be a contract for the sale of a diamond upon certain 
terms and conditions; no averment is made that his con- 
tract is not what it purports to be, and its terms may not 
be varied by parol; he does not allege that he has demanded 
and been refused the delivery of the diamond; he does not 
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allege damages sustained by him because of any breach of 
contract by the defendant; he has not recovered judgment 
against the defendant for any sum, and if the defendant 
has broken its contract with him, to his damage, he is 
merely a general creditor of the corporation and has no 
standing in a court of equity, because he has not pursued 
his remedy at law. Nowhere in his petition does he allege, 
in terms, nor does he show by proper avernients, that he 
has no adequate remedy at law. 

In Missouri, Kansas & Texas Trust Co. v. Richardson, 
57 Neb. 617, it is held: 

“A creditor whose claim has not, been reduced to a judg- 
ment, and who has neither a, general nor specific lien on 
his debtor’s property, is not entitled to have such property 
impounded as security for the claim.” 

In Merchants Nat. Bank v. McDonald, 63 Neb. 363, this 
court hold: 

“A creditor whose claim has not been reduced to judg- 
ment can not maintain an action against an insolvent cor- 
poration for the ratable distribution of its assets among 
its creditors.” 

The appellee in his brief uses this language: 

“We deem it useless to discuss the only questions argued 
by the appellant, namely: (1) Is a holder of a contract 
in defendant’s company, a stockholder? (2) A common 
contract creditor is not entitled to the appointment of a 
receiver. The controversy in this case presents a different 
question, one not dependent upon either of the above in- 
quiries. It is this question: Is there a trust relation 
between plaintiff and defendant, and does plaintiff own 
jointly with defendant property, or a fund, which is in 
danger of being lost, removed or materially injured, and 
by reason thereof is plaintiff entitled to have a receiver 
appointed?” 

By the terms of the contract upon which the plaintiff 
bases his claim, it is impossible for it to create a trust 
relation to any fund, any further than every debtor may 
be held to hold. his property in trust for his creditors. 
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The money paid in by the plaintiff was not to remain in a 
fund in which he should eventually share, but was to be 
expended by the defendant in the purchase of a diamond, 
which clearly shows that the absolute title to the money 
was in the defendant, and there is no property jointly 
owned by the plaintiff and the defendant. 

Blackstone, combating the proposition that every case 
is to be decided upon the circumstances, according to the 
arbitration or discretion of the judge, according to his 
own notions, says: “The system of our courts of equity 
is a labored, connected system, governed by established 
rules, and bound down by precedents, from which they do 
not depart.” “The systems of jurisprudence in our courts, 
both of law and equity, are now equally artificial systems, 
founded in the same principles of justice and positive law; 
but varied by different usages in the forms and mode of 
their proceedings.” “In short, if a court of equity in 
England did really act, as many ingenious writers have 
supposed it (from theory) to do, it would rise above all 
law, either common or statute, and be a most arbitrary 
legislator in every particular case.” 3 Blackstone’s Com- 
mentaries, 432-434. 

Story in his work on Equity Jurisprudence (13th ed.), 
vol. 1, section 20, says: 

“What has been already said upon this subject can not 
be more fitly concluded than in the words of one of the 
ablest judges that ever sat in equity. ‘There are’ (said 
Lord Redesdale) ‘certain principles, on which courts of 
equity act, which are very well settled. The cases which 
occur are various, but they are decided on fixed principles. 
Courts of equity have in this respect no more discretionary 
power than courts of law. They decide new cases, as they 
arise, by the principles on which former cases have been 
decided ; and may thus illustrate or enlarge the operation 
of those principles. But the principles are as fixed and 
certain as the principles on which the courts of common 
law proceed.’ ” 

The evil, somewhat prevalent of late, existing in the 
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form of such corporations as the defendant can, and should 
be abated by the courts in the proper form of action, as in 
State v. Nebraska Home Co., 66 Neb. 349, recently decided 
by this court, and by legislative enactments such as have 
been made by the recent legislature of this state; and 
courts of equity need not do violence to the established 
rules governing the exercise of their rightful powers to 
relieve parties who, like the plaintiff, have, by their own 
deliberate acts, placed themselves in his unfortunate con- 
dition. 

We are clearly of the opinion, that no action was pend- 
ing in the lower court that justified, or will support, 
the appointment of a receiver; tliat the plaintiff can not, 
upon the facts pleaded, maintain a creditor’s bill, neither 
can he maintain a stockholder’s suit; and that the petition 
does not state’a cause of action in favor of the plaintiff 
for any equitable relief. 

We therefore recommend that the order of the district 
court appointing a receiver be vacated, and the action 
dismissed. 


BaRNeES and ALBERT, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the order of the district court appointing a re- 
ceiver is vacated and the action dismissed. 


REVERSED. 


George OELKE v. ALBERT THEIS, EXECUTOR OF THE ESTATE 
or PETER HAUSCHILD, DECEASED. 


Fitep DEcEMBER 2, 1903. No. 13,210. 


1. Verdict of Jury: Evinence. A verdict of a jury from conflicting 
evidence will not be disturbed in this court, because of being 
against the weight of evidence; and the weight and credibility of 
testimony is for their determination exclusively. 


2. Possession of Promissory Note. The fact that a promissory note 
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was found in the possession of the payee at the time of his death, 
is evidence that he had not made a present of it to the maker. 


3. Instruction. It is not error for the court to instruet a jury as to the 
legal significance of uncontradicted evidence or admitted facts. 


Error to the district court for Otoe county: Pau. 
JESSEN, JUDGE. Affirmed. 


Edwin F. Warren and William F. Moran, for plaintiff 
in error. 


John OC. Watson, contra. 


AMES, C. 


This is an action by an executor upon a promissory note 
given to his testator by the defendant. The note, by its 
terms, became due on January 2, 1885. The suit was be 
gun in February, 1901. Among other defenses, the statute 
of limitations is pleaded. The defendant testifies posi- 
tively that he never made any payment on the note, and 
gives as a reason therefor that the amount payable thereon 
was donated to him by the decedent. In rebuttal of this 
defense the plaintiff put in evidence certain indorsements 
of small credits written on the note by the deceased. Such 
evidence, standing alone, was clearly incompetent. They 
were equally so as if the suit had been brought by the 
testator in his own lifetime. They were not admissions 
against his own interest, and he could not manufacture 
testimony in his own behalf. In corroboration of these 
indorsements, or of one of them, the plaintiff produced a 
witness who testified that he saw one of them made in 
May, 1896, and at that time he saw the defendant make 
to the decedent a payment on the note to the amount of 
the indorsement. He was an interested witness and his 
testimony is somewhat vague and unsatisfactory, but its 
weight and credibity were for the jury, and, inasmuch 
as the jury have said by their verdict that they believed 
it, we are bound, under a well settled rule of this court, 
to believe it also. 
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As tending to support the issues on his behalf the de- 
fendant was asked, as a witness, this question: “At the 
time of Peter Hauschild’s decease, were you indebted to 
him; did you owe him anything?” An objection to the 
question was properly sustained, if not for the reason that 
the witness was incompetent, then because it called for no 
statement of fact but for a conclusion of law only. Com- 
plaint is made because the court instructed the jury that 
possession of the note by the payee at the time of his death 
was “evidence tending to prove that there had been no 
gift of the note,” as alleged by the defendant. It is not 
insisted that the instruction is not a correct statement of 
an abstract proposition of law, nor that it is not perti- 
nent to the undisputed evidence in the case, but it is urged 
that it gave undue prominence to that evidence. This is 
equivalent to saying that the court must not instruct con- 
cerning the legal significance of undisputed evidence or 
admitted facts. Under such a rule, it would be difficult 
to try law suits. 

_ No other error of law is assigned, and the evidence upon 
all issues of fact was conflicting. There is therefore no 
eround for disturbing the verdict of the jury which was 
for the plaintiff, and it is recommended that the judgment 
of the district court be affirmed. 


Hastines and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


RaSMUS JOHNSON, APPELLANT, V. JAMES G. WEBER ET AL., 
APPELLEES. 
Frrep Decemser 2, 1903. No. 13,087. 


1; Contract: Vauiprry. Merely indorsing by the notary on the back 
of a contract by husband and wife for the sale of the wife’s real 
estate, of an extension of time for making the first payment, which 
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extension was not authorized by the wife, does not destroy the 
contract as really made, nor warrant the wife in repudiating it. 


PERFORMANCE, A payment which is to bind a bargain, and 
to be deposited with a contract in a bank, until a conveyance is 
made upon payment in full by a certain date, is in time if it 
gets into the bank before the contract is presented there, and both 
are left there together by the parties, though the payment is actu- 
ally made three days after the time named in the agreement. 


3. Evidence: Waiver. Evidence held not to show any parol waiver 
or release of the contract by vendee. 


4. Sale of Homestead: Duress: SpreciFic PERFORMANCE. The fact that 
the signature and acknowledgment of a wife to a contract of sale 
of a homestead was made under threat of her husband to “leave” 
her if she did not execute it, is not ground for refusing specific 
performance of the contract, where the vendee is entirely innocent 
of any participation in or knowledge of the threat. 


APPEAL from the district court for Knox county: 
JAMES EF. Boyn, Jupcr. Reversed with instructions. 


Frank Dolezal, for appellant. 


William A. Meserve and W. L. Henderson, contra. 


HASTINGS, C. 


This is an action brought to obtain specific performance 
of a contract for the sale of a farm. The defendants, 
James G. and Electa Weber, on September 7, 1901, entered 
into a written contract, agreeing to convey to the plaintiff 
the northeast quarter of section 30, town 29, range 5 east, 
for the sum of $6,400, $1,000 to be paid in cash, and de- 
posited, together with the contract, in the bank of Creigh- 
ton, and the remainder, $5,400, “by” March 1, 1902. In 
consideration of such payments the defendants were to 
convey the premises, and in case of a failure to pay the 
remainder of the purchase money, the $1,000 “so paid and 
deposited with this contract” should be forfeited. The 
wife seems to have entered into the contract with some 
reluctance and finally refused, altogether, to carry it out. 
The title to the farm was in her. The contract, by its 
terms, provided for payment of the $1,000 “on the signing 
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of this contract, and the same is paid for the purpose of 

binding said bargain.” Defendants’ answer alleged that 
the following clause indorsed on the back of the con- 
tract, “cash payment herein described to be paid by Sep- 
tember 14, 1901,” was placed upon the contract by agree- 
. ment between Johnson and James G. Weber and without 
the assent of Electa Weber; that the latter was the sole 
owner of the premises, and that her husband had no au- 
thority to introduce any change into the contract; that the 
premises were occupied as a home, and that the wife never 
acknowledged the instrument after its terms were changed 
by the indorsement. Defendant, James G. Weber, says 
that the contract was annulled by mutual agreement be- 
tween him and the plaintiff prior to September 21, 1901. 
Electa Weber’s answer sets up the alteration of the con- 
tract by indorsement of an extension of time for payment 
of the $1,000, and that the $1,000 was not paid within the 
time stated in the contract, and she therefore elected to 
declare the contract at an end, and that such election was 
assented to by plaintiff. She also says that she was in- 
duced to sign the contract by threats on the part of her 
husband to desert her if she did not, and that she never 
acknowledged the instrument. 

The reasons given, therefore, why specific performance 
of this contract should not be decreed, resolve themselves 
into three: (1) The indorsement upon the contract, with- 
out the assent of the wife, who is the owner of the prop- 
erty, of the extension until September 14 of the time for 
paying the $1,000; (2) the alleged annulment of the con- 
tract prior to September 21 by oral agreement between 
the plaintiff and Jolin G. Weber; (3) the fact alleged in 
defendant’s answer, and testified to in her evidence, that 
she was induced to sign the agreement by her husband’s 
threats to desert her if she did not. 

It seems unnecessary to discuss, at any great length, the 
proposition that the indorsement of an extension of time 
for the payment of the $1,000 is not sufficiently material 
to avoid the contract. This money, it is true, was origin- 
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ally agreed to be paid on the day of the contract’s signing, 
which was September 7, 1901; but it appears clearly that 
it was understood between -the parties that Johnson did 
not have the money with him; that he would have to get 
it from Fremont, and the money was to be paid, as the 
contract recited, for the purpose of binding the bargain, 
and was to be deposited with the contract in the bank at 
Creighton. It was actually deposited in the bank at 
Creighton three days later, and on the day following the 
contract was deposited. The latter had been, up to that 
time, retained by the notary whv drew it, and who is since 
counsel for the defendants in this case. The money was 
actually in the bank before the contract was there; and 
whether or not the indorsement of consent, that it should 
be there by September 14, was by authorization of Electa 
Weber, does not seem material or offer any ground for 
refusing its specific enforcement. 

The claim of an oral agreement to release and surrender 
the contract, between James G. Weber and the plaintiff, 
is not made out by the proof; and it is not necessary to 
discuss whether or not it would be valid in law. It is clear 
from the correspondence that an effort was made by the 
Webers, or at least, Mrs. Weber, to escape from the con- 
ditions of this contract. On the next day after its execu- 
tion, James G. Weber wrote to the plaintiff at Fremont, 
telling him not to sell his farm as Weber’s wife was de- 
claring she would not sign any deed; also telling Johnson 
not to send the $1,000 “until you hear from me,” that he 
was trying to get her to agree and nothing need be done un- 
til September 21; that he would write again the following 
week. Then on the 11th, three days later, he wrote Johnson 
again, saying that his wife was getting more contented all 
the time and he thought it would be all right; that he, him- — 
self, was going to Omaha the following Monday, and asked. 
Johnson to meet him at Fremont at the 8:45 train. 
Again, on September 19, Weber writes: “I will do as I 
agreed along the line in this land deal, that I would let 
you know this week whether my wife would sell or not. 
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After considering the matter she says she would not sell, 
so you need not wait any longer for this place. I in- 
structed the banker to return the money to you, which he 
will do tonight.” In our opinion, the evidence of Mr. 
Weber, and the witness Vinker, if taken as wholly true, 
fails to establish any oral surrender or relinquishment 
of this contract, or an intention to surrender or relinquish 
on the part of the plaintiff: 

It remains only to consider what effect is to be given of 
the allegations that the contract was executed under the 
threat of Weber to desert his wife if she did not Sign it. 
There is no claim that there was any knowledge on the 
part of the plaintiff of any such duress by the husband. 
It does not seem necessary to examine as to whether or not 
the facts alleged amount to duress, inasmuch as no knowl- 
edge of, or responsibility for them, on the part of the plain- 
tiff, is claimed. It seems clear that the wife can not de- 
fend against Johnson’s claim, on the ground of any threats 
or imposition upon her by her husband of which Johnson 
was wholly innocent. Ladew v. Paine, 82 Ill. 221; Biggers 
v. St. Louis Mutual House-Building Co., 9 Mo. App. 210; 
Schrader v. Decker, 9 Pa. St. 14, 49 Am. Dee. 588. 

An earnest argument is made for the proposition that, 
the property in question being a family homestead, greater 
effect should be given to the husband’s coercion of the wife 
than in other cases. Some Kansas decisions are cited in 
support of such arule. They are founded upon the Kansas 
statute making the voluntary assent of both husband and 
wife necessary to such a conveyance or agreement. Prob- 
ably the fact of the premises being a homestead should be 
taken into consideration in weighing the evidence and 
determining the soundness of this contract. There seems, 
however, no reason for adopting a different rule in such 
cases. The statute has simply required that all instru- 
ments affecting a homestead in this state be acknowledged. 
The effect of such acknowledgment is not supposed to be 
different from that in other instruments. Participation 
in the wrong by the purchaser should be shown in order 
to avoid the instrument. 
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It is recommended that the decree of the district court 
be reversed and the cause remanded with instructions to 
euter a decree for specific performance of the contract. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded with instructions to enter a decree for 
specific performance of the contract. 


REVERSED. 


ELIZABETH RIDDELL ET AL., APPELLEES, V. LILLIAN RIDDELL, 
APPELLANT, IMPLEADED WITH DoRETHA RIDDELL. 


Fitep Decemser 2, 1903. No. 13,133. 


1. Witness: Evivence: Competency, “Since the amendment of 18838, 
section 329 of the code does not render a party adversely interested 
to the representative of a deceased person incompetent as a wit- 
ness in the action, but only renders his testimony as to transac- 
tions and conversations with the deceased incompetent.” Shar- 
mer v. McIntosh, 43 Neb. 509. 


2. Relinquishment: Evipence. Evidence held to be sufficient to up- 
bold finding of oral relinquishment of further share in father’s 
estate by appellant’s father. 


3. : Held, That such a relinquishment to be effectual as to lands 
must be in writing signed by the party to be charged. 
4, STATUTE OF FrAups. Receipt and retention of lands from 


the father in consideration of such an agreement, is not such a 
part performance of it as to take it out of the statute of frauds. 


AprEAL from the district court for Lancaster county: 
LINCOLN Frost, Jupen. Reversed and dismissed. 


Henry H. Wilson and Elmer W. Brown, for appellant. 


J. W. Deweese, Webster S. Morlan and Frank E. Bishop, 
contra, 
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Hastincs, C. 


In 1878, James Riddell and Elizabeth Riddell, his wife, 
of Lancaster county, Nebraska, by warranty deed, recit- 
ing a consideration of $600 “in hand paid,” conveyed 80 
acres of land in the same county to David D. Riddell, a 
son. In 1881, David D. Riddell died, leaving a daughter, 
Lillian. In 1882, the grandfather, James Riddell, died 
seized of the 120 acres of land in question in this action. 
The following year his widow married the other plaintiff, 
David A. Riddell. They have occupied the premises ever 
since. 

James Riddell had five sons, of whom all but David D. 
survived him. The surviving sons have all conveyed their 
interest in the land to the mother. The granddaughter, 
Lillian, now 24 years old, refuses to convey; and this ac- 
tion is brought by the grandmother and her present hus- 
band to quiet title in the 120 acres of land against her. 
This is on the alleged ground that the conveyance to 
David D. in 1878 was not really for any money considera- 
tion but was, in fact, in conisderation of the relinquish- 
ment by David D. of all further share in his father’s 
estate, and was in the nature of an advancement; that this 
agreement by David D. is binding upon his daughter, al- 
though her father died before the grandfather, and there- 
fore without any right in the grandfather’s estate vesting 
in him. 

The granddaughter denied there was any such relin- 
quishment, and claimed one-fifth interest in the land in 
right of her father. The trial court. found the grand- 
mother’s allegations of the agreement to be true, and 
quieted title in her to the 120 acres of land. From this 
decree Lillian Riddell appeals. The sufficiency of the 
proof of an oral agreement by her father to relinquish any 
further share in the grandfather’s estate is denied, and 
also the validity of such an oral contract, if it is found to 
be established. 

As to the fact of the conveyance to David D. being in 
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the nature of an advancement, and in consideration of 
his being satisfied to give up any further share in his 
father’s estate, there is first the testimony of Frank F. Rid- 
‘dell. He testifies that in 1878, when he was in his eighth 
year, it was talked over in his presence by his father and 
his brothers, David D. and William W., that the father, be- 
ing in bad health, should make some arrangement of his 
affairs; that the father asked David D. if it would be 
satisfactory for the latter to take the property proposed 
to be deeded to him, 80 acres of land, in full of his share 
in the father’s estate. He agreed to. the arrangement and 
the land was conveyed to him. William W. also got 80 
acres of land. The witness states that to his “best knowl- 
edge and belief” his brother David D. gave nothing for 
the land except the relinquishment of claim on the father’s 
estate, and on the next day after this family conference 
David D. remarked, as he was about starting for Lincoln, 
that they were going to have the matter fixed up. 

William W. testifies to the transaction, and to the same 
general effect, but more in detail, he being 17 years older 
than Frank. He knows that he and David D. each got 
80 acres of land, which was to be in full of their share of 
the father’s estate. His own he got by trading to his 
father for it another tract of land, toward whose pur- 
chase the father had helped him with $600. 

Wiley Riddell, another brother, says he was only about 
9 years old, and that he only knows, in a general way, that 
the father gave 160 acres of land to William W. and David 
D.—80 acres to each of them. 

Newton N. Riddell, about 16 years old at the time, testi- 
fies to the same general state of facts as to the land con- 
veyed to David D. and William W. He also testifies to 
various subsequent statements by the father as to what 
had been done, and to subsequent statements by David D. 
Riddell as to the arrangement by which the latter got his 
80 acres of land. 

The wife of this last witness testifies also to hearing 
David D. state the same things in 1879 as to the arrange- 
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ment by which he obtained the 80 acres of land. She also 
testifies to subsequent statements of the father, James 
Riddell, to the same effect. These latter statements are 
no doubt hearsay and incompetent. 

All this evidence comes from the brothers and the wife 
of one of them. It is objected that they have an interest 
as heirs, and that, the action being against a representative 
of a deceased person, their testimony as to transactions 
with such person is incompetent. 

This is an action to quiet title in land brought by the 
mother and her hlusband against this granddaughter. 
Before it was instituted all of these witnesses made quit- 
claim deeds to the mother. These deeds were never re- 
corded, but the plaintiffs’ attorney says that they were, 
some weeks before the commencement of this action, de 
livered to him, as her agent, and have been in his pos- 
session since. Can parties, wh6 are disqualified from tes- 
tifying because of interest, render themselves competent 
by transferring such interest after the death of the other 
party? If this can be done, then there is small force in 
the statute. By simply selling his claim, without recourse, 
the witness can always qualify himself to prove it up. 

In Magenau & Co. v. Bell, 18 Neb. 247, the evidence of 
a member of a firm, who had assigned his interest pending 
the action, was excluded. In Tecumseh Nat. Bank v. 
McGee, 61 Neb. 709, a person, who had long before the 
death of the other party wholly severed his connection 
with a firm, was held competent as a witness for the re- 
maining members of the firm against an administrator in 
whose name the action was revived. The court however, 
say: 

“Had the transfer of interest been made subsequent to 
the death of the original plaintiff, we think the effect of 
the operation of the statute would be to disqualify the 
witness.” 

_ hat is, it seems, where death has established a bar to 
an interested witness’s testifying, such bar can not be 
removed by his merely assigning his interest. 
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In the present case David D. Riddell had been more 
than 20 years dead when the deeds were made, by which 
. it was sought to render these witnesses competent to tes- 
tify against his representative. It would seem then clear 
that, as to transactions and conversations had with him 
by these witnesses, their testimony should not be taken. 
There is not the same objection to their testifying to trans- 
actions in their presence between David D. Riddell and 
his father. Sharmer v. McIntosh, 43 Neb. 509. 

In our opinion, there is enough competent testimony as 
to transactions between David D. and his father, to over- 
throw the recital of the deed, considered merely as a 
solemn statement and admission of the fact of a money 
consideration, and enough to establish the oral agreement 
claimed by plaintiff. Is that agreement valid and binding 
upon the daughter and heir of David D. Riddell? 

Three reasons are advanced by the granddaughter’s 
counsel why the agreement, even if found to exist, should 
not be upheld; that it is contrary to the statute of frauds, 
as an attempt to transfer an intcrest in the 120 acres of 
land in question by an oral agreement; that it is contrary 
to our statute as to advancements, which requires that ad- 
vancements be stated in writing by the ancestor to be such, 
and no such writing exists; that it was an attempt to 
transfer a thing not in esse, a right in the father’s property 
which had never vested in the son; and nothing passed by 
it in any event. 

Dealing with the last named reason first, there seems 
no doubt that contracts of this kind are enforceable in 
equity. Though they relate to no existing right and con- 
vey nothing of themselves, yet, when the right does accrue, 
they are treated, in equity, as valid agreements to convey 
it, if they are clearly established and untainted with fraud. 
3 Pomeroy, Equity Jurisprudence (2d ed.), sec. 1286. If 
they concern lands, however, they must be, like other 
agreements relating to lands, in writing or they are unen- 
forceable. Green v. Hathaway, 36 N. J. Eq. 471. 

This doctrine of the validity in equity of such an agree- ‘ 
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ment and of the necessity that it be in writing is re- 
cffirmed in Brands v. De Witt, 44 N. J. Eq. 545, 6 Am. St. 
Rep. 909. 

This contract, then, is of no force unless it is taken out 
of the statute of frauds by part performance. The part 
performance which is claimed is that the land which was 
conveyed to David D. Riddell, in consideration of the 
agreement, was placed in his possession at once in 1878, 
and has remained in him and his successors in title since. 
It is true that the 120 acres of land in question in this 
action have been, since the father’s death, and are now, in 
the possession of the mother. This possession, however, 
is in no way referable to the contract, but to the widow’s 
right by homestead and otherwise. The part perform- 
ance claimed is only, that the full consideration for this 
agreement was delivered to and has been retained by the 
other party. But payment in full of the consideration 
is not part performance of a contract which will suffice to 
take it out of the statute of frauds. Browne, Statute of 
Frauds (8d ed.), secs. 461-465. This doctrine is stated by 
Mr. Browne as no longer open to question, and cases hold- 
ing it in nearly all the states are cited in 23 Century Di- 
gest, col. 2408. In Baker v. Wiswell, 17 Neb. 52, it is 
said that the part performance necessary to take the con- 
tract out of the statute of frauls is delivery of possession 
in whole or in part. In that case, it is true, the only part 
performance found was payment of a portion of the pur- 
chase price which was judged insufficient. And in Bigter 
v. Baker, 40 Neb. 325, continued possession by a tenant 
is held to be not sufficient, but the possession must be 
referable to the contract, to take the latter out of the 
statute. The Nebraska cases, Connor v. Hingtgen, 19 
Neb. 472; Hanlon v. Wilson, 10 Neb. 138, and Dickman 
v. Birkhauser, 16 Neb. 686, cited by appellees, indicate no 
different rule. In the first, the answer admitted the con- 
tract and was held to waive the statute. In the other two, 
full possession was given under the contract of the prem- 
ises involved. 
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There are cases cited as holding that a contract to 
release or convey Jands in consideration of other lands 
will be enforced, though resting in paroi, if one party has 
conveyed and delivered the lands, on his side, and the 
other party is retaining them and refusing to convey. 
There are dicta in various cases that this is sufficient, as 
in McClure v. Otrich, 118 Ill. 320. In this last case, how- 
ever, possession was given on the one side and was re- 
tained on the other, pursuant to the contract. We are not 
cited by appellees to any case where lands were conveyed 
and possession given, in reliance upon a mere verbal 
agreement, wholly future in its character, on the other 
side, to release or convey other lands, which is held en- 
forceable. Where both conveyances were intended to be 
contemporary and part of one transaction, the making of 
one might be part performance of the whole. In the 
present case, however, the conveyance of the 80 acres to 
David D. was simply the consideration for the oral re- 
linquishment. It was in no sense a part performance of 
such relinquishment. 

It seems undesirable to introduce any fresh uncertain- 
ties into our laws of descent and distribution. To leave 
to interested parties, by oral testimony, to impeach the 
recitals of an ancestor’s deed, after 25 years, and create, 
by parol evidence, a relinquishment by the father of this 
granddaughter, which shall bar her of participation in 
the grandfather’s estate, seems to involve a dangerous 
relaxation of the statute of frauds. We do not think that 
courts of equity should go so far as the supreme court of 
Ohio in Needles v. Needles, 7 Ohio, St. 432, 70 Am. Dec. 
85, and hold such an agreement absolutely unenforceable, 
even if in writing. But there seems no reason for depart- 
ing from the requirement of the New Jersey cases, cited 
above, that the agreement, if it is to affect lands, must 
be in writing. 

It is recommended that the decree of the district court 
be reversed and the action dismissed. 


Ames and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the action dismissed. 

REVERSED. 


City oF SouTH OMAHA V. CATHERINE O’ROURKBE. 
Firrep DecemMBER 2, 1903. No. 13,218. 


1. Taxation: Precinct. For purposes of taxation and revenue, a pre- 
cinct actually formed and organized will be deemed a de facto 
organization, whether the meeting of the county commissioners at 
which it was made was lawfully adjourned and held or not. 


2. De Facto Assessor. Where a precinct, as formed, embraced four 
wards of a city, each of which was by statute made a precinct for 
taxing purposes, an assessor elected for and exercising his office 
in all four of them, without objection and with the acquiescence 
of the people, is a de facto assessor in each ward. 


3. Taxes: Recovery. City taxes paid under protest are not recover- 
able because based upon an assessment made by such a de facto 
assessor who was acting for all four wards. 


Error to the district court for Douglas county: BEn- 
JAMIN 8. Baker, JUDGE. Reversed. 


Arthur H. Murdock, for plaintiff in error. 


Henry W. Pennock, Edward R. Duffie, James EF. Kelby 
and Frank H. Gaines, contra. 


HAstines, C. 


Plaintiff below, Catherine O’Rourke, brought suit in 
the district court for Douglas county against the city of 
South Omaha, alleging that the latter is a city of the first 
class, duly organized; that it was, during the years from 
1894 to 1899, inclusive, divided into four wards; that 
plaintiff owned certain real property described in the 
petition, and that during the years mentioned, a person, 
styling himself “assessor of South Omaha precinct,” at- 
tempted to assess the property for taxation, and that no 
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other assessment of it was made; that, during each of 
these years, taxes were attempted to be levied against the 
property by virtue of such assessments; that on February 
7, 1900, the city treasurer demanded payment of such 
taxes, and that on that date plaintiff paid the city taxes 
for these years, aggregating $762.12, under protest; and 
she brought the action to recover it. An answer was 
filed and an amended answer. The latter admits the 
corporate capacity of the city; denied that it was divided 
into four wards during the entire six years, and admits 
the ownership of the property; admits that, for the years 
1894 to 1897, inclusive, the assessment was by an “as- 
sessor of South Omaha precinct,” and that the taxation 
of the premises was based upon such assessments, and 
says that for the years 1898 and 1899 the assessment was 
made by an assessor of each ward. The answer further 
sets out that the assessment, during the years 1894 to 
1897, was made by a duly elected assessor, whose legal 
authority was never previously questioned and was ac- 
quiesced in by all of the inhabitants of the city, and that 
the method of assessment has prevailed during all the 
time since the city was organized until 1898; that the 
taxation complained of, and protested against, was for 
the general public use and benefit of the city, was not 
excessive or out of proportion, and that the plaintiff was 
equitably bound to pay it. Payment, on the 7th day of 
February, 1900, of these said taxes is admitted; and that 
the treasurer’s receipt had written upon its face: “These 
taxes paid under protest. Protest filed February 7, 1900;” 
and denies that any sufficient protest was filed, and denies 
‘the serving upon the treasurer of any written demand for 
the repayment of the money. 

The trial court found in favor of the plaintiff as to the 
taxes for 1894, 1895, 1896 and 1897, and for the city as 
to the taxes for 1898 and 1899. Judgment was given the 
plaintiff for $650.36. To reverse this judgment the city 
brings error. The errors complained of are; that the 
trial court admitted in evidence, over the city’s objection, 
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a recital in the receipts for taxes that the taxes were paid 
under protest; that the court erred in admitting the pro- 
test against the payment of these taxes and the demand 
for repayment, both of which were in writing, and on 
both of which the city treasurer had indorsed a receipt of 
a copy; and in admitting in evidence the original answer 
of the city, which contains certain admissions not in the 
amended answer. Complaint is further made of error 
in refusing to admit proof of the action of the county com- 
missioners of Douglas county in forming the precinct of 
South Omaha; and that the finding and judgment are 
contrary to law and not supported by sufficient evidence. 

Counsel for defendant, while declaring that he does 
not waive any errors in the admission or rejection of evi- 
dence, rests his case chiefly upon the latter complaint. 
There seems to have been no error by the trial court in 
admitting the several] items of evidence mentioned, and, 
in any event, it seems clear that the evidence establishes 
the payment of these taxes under protest, and that they 
are based upon an assessment made by “the assessor of 
the South Omaha precinct.” That the city consists of 
four wards is admitted. The plaintiff’s counsel claims 
that her case rests upon these facts. If they are sufficient, 
errors in the admission or rejection of evidence can hardly 
avail the defendant anything, and if they are not suffi- 
cient to uphold the judgment, it can not stand. 

The error complained of, in the refusal to allow the 
evidence of the proceedings of the board of county com- 
missioners in establishing South Omaha precinct, only 
becomes important, as bearing upon the right of an as- 
sessor of that precinct to exercise that office as to this 
property. It would seem that the evidence was properly 
excluded. It is conceded that it fails to show that there 
was any properly adjourned meeting of which a record 
could properly be made at the time. No evidence, aside 
from the record, was tendered that there was an actual 
holding of a meeting, and an actual session, and actual 
establishment of South Omaha precinct. An apparent 

34 
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record made of an apparently unauthorized meeting 
would hardly be evidence of the facts recited by it. The 
evidence in this case, however, indicates distinctly that 
there was an actual assessment by an officer assuming to 
act as assessor. The doctrine of Norton v. Shelby County, 
118 U. S. 425, that there can be no de facto officer if there 
is no de facto office, seems to have no application to the 
facts in this case. There was an actual organization of 
South Omaha precinct, whether the record of its forma- 
tion was admissible or not. There was a de facto pre- 
cinct. In fact, the plaintiff’s claim is that there were 
four of them, for each of which there should have been an 
assessor. The assessor who was acting was the de facto 
officer of each of the four wards, because he assumed to 
act for all of them. 

It is true that in Morton v. Carlin, 51 Neb. 202, where 
an injunction was brought against the levy of a tax for the 
payment of bonds, this court held that a precinct which 
included the whole of Nebraska City with its four wards, 
as well as some lands adjoining, was not a precinct au- 
thorized in any manner to issue bonds. That holding 
does not seem necessarily decisive of this case. In the 
present case the sole question is, whether an actual and 
de facto organization of the whole of South Omaha into 
one precinct was superseded and rendered nugatory by 
the statutory provision, that each ward of that city, of 
which there were four, should constitute a precinct. 
And, as above suggested, whether the precinct consisted 
of the whole city of South Omaha, or whether there were 
four precincts; each precinct, whether an entire city or a 
single ward, was entitled to make assessments. If it was 
by a single officer, and he was making assessments for all 
of them, this would not prevent his being a de facto offi- 
cer, and his acts valid, until he was deprived by lawful 
authority of such position. Of course, he could not de 
jure hold the position of assessor in a precinct where he 
did not live, but beyond question he could do so de facto. 
The assessments in this instance were valid. The fact 
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that they were made by one who styled himself “assessor 
of South Omaha precinct,” but who was, in fact, exer- 
cising the office of assessor throughout the city, is no 
ground for the repayment of this money, which the plain- 
tiff paid under protest for taxes so assessed. 

The point urged at considerable length, that plaintiff 
failed to prove the filing of her claim with the city coun- 
cil for the refunding of these taxes, need not be discussed. 
The above conclusion disposes of the case, and in City of 
Omaha v. Hodgskins, ante, p. 229, it is held unnecessary to 
file an additional claim with the city council. The demand 
of the treasurer is held sufficient. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings in accordance with law. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings in accordance 


with law. 
REVERSED. 


. 


JaprHa A. HUDDLESON ET AL. V. ORPHEUS B. POLK.* 
, Freep Decemper 2, 1903. No, 18,113. 


1. Assignment: Bonn. The sureties on the official bond of a sheriff 
are liable for his misconduct when acting as assignee under the 
provisions of section 7, chapter 6, Compiled Statutes. 


Recorpine Deep. The provisions of section 6, chapter 6, 
Compiled Statutes, 1899, requiring the filing of a deed of assign- 
ment for record in the clerk’s office of the county in which the 
assignee resides, within 24 hours after its execution, is manda- 
tory. Miller v. Waite, 60 Neb. 431, followed. 


The fact that the assignor requests a sheriff, act- 
ing as assignee, to withhold a deed from record the statutory time, 
is no excuse for such neglect. 


 ® Rehearing allowed. See opinions, pp, 489, 492, post. 
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4. Assigned Claims: AcrTion. An attorney to whom claims are un- 
conditionally assigned may presecute an action in his own name 
for a recovery on such claims, without joining the original claim- 
ants. 


5. Assignment: DistTrisuTion. The claims of creditors who stand in a 
hostile attitude to an assignment can not be prorated with the 
claims of those who have complied with the act, in a distribu- 
tion of the proceeds of the assigned property. 


6. Recording Deeds: Evimence. Evidence examined, and held not suffi- 
cient to show a compliance with the statute in the matter of re- 
cording an assignment deed. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Willard FE. Stewart, for plaintiffs in error. 


Robert S. Mockett, Orpheus B. Polk, John M. Stewart 
and Thomas C. Murphy, contra. 


OLDHAM, C. 


This was an action instituted by Orpheus B. Polk, as 
assignee of numerous creditors of the firm of Muir-Cowan 
Company, a partnership, doing business in Lincoln, Ne- 
braska, against the sheriff of Lancaster county and the 
sureties on his official bond, for the failure of the sheriff 
to file a deed of assignment, executed and delivered to 
him as sheriff of said county by the firm of Muir-Cowan 
Company, within the time required by law; the petition 
alleges that, by reason of such failure and: neglect, prop- 
erty and effects of the insolvent firm, which had been de- 
livered to such sheriff as assignee, were taken from his 
possession by attachment proceedings instituted by other 
creditors, and that the amount and value of the goods so 
taken were equal to, or in excess of, the claims assigned 
to plaintiff. The sureties on the sheriff’s bond answered, 
alleging numerous defenses which will be considered in 
the opinion. Plaintiff replied with a general denial of the 
facts alleged in the answer; there was a trial to a jury; 
the court directed a verdict for plaintiff in the sum of 
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$2,839, which was accordingly returned, and judgment 
was rendered upon the verdict, and the defendant sureties 
bring error to this court. 

The first contention is that the sheriff, when acting as 
assignee under the provisions of chapter 6, Compiled Stat- 
utes, acted under color of, but not by virtue of, his office, 
and hence the sureties on his official bond are not liable 
for such misconduct. This contention, however, flies in 
the face of the plain language of section 7, chapter 6, Com- 
piled Statutes (Annotated Statutes, 3506), which says: 

“Immediately upon the execution and delivery of any 
such assignment, the sheriff shall take possession of all 
the assigned estate, and preserve, insure, and safely keep 
‘the same for administration according to law, and the 
sheriff and his sureties shall be liable, upon his official 
bond, for the faithful execution of the trust created by 
such assignment, for the preservation of such assigned 
estate, and for the accounting for and paying over of all 
moneys derived therefrom.” 

The next question urged is that the deed of assignment 
is absolutely void, because made for the purpose of hinder- 
ing and delaying creditors, and therefore conveyed no 
rights to the assignee, even had he recorded it as pro- 
vided by law. The same objection-to this deed was urged 
before this court in Miller v. Waite, 59 Neb. 319, and it 
was there held that the deed was not void upon its face, 
and that its execution and delivery conveyed the effects 
of the insolvent estate to the sheriff as assignee. On a 
rehearing of this case in Miller v. Waite, 60 Neb. 431, it 
was held that the provisions of the statute requiring the 
deed to be recorded within 24 hours were mandatory, and 
a failure to file such instrument within the time limited 
by statute avoids the assignment and renders it of no 
force and effect. It follows from these conclusions that, 
had the sheriff recorded the deed within the time pre- 
scribed by statute, he would have conserved the property 
and impounded it for the benefit of creditors who filed 
their claims for allowance as provided for by chapter 6, 
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supra; consequently, his failure to file the deed amounted 
to a neglect of official duty, for which he and his bond are 
liable to the extent to which creditors, who complied with 
the provisions of the assignment act, have been injured. 
It clearly appears from the record that each of the credi- 
tors, for whom plaintiff acted as assignee, had filed their 
claims with the county court, and that such claims had 
been duly allowed, and the proof in the record shows that 
there were sufficient assets of the bankrupt estate to have 
paid these claims, had the deed been recorded and pos- 
session of the property retained by the sheriff as assignee. 
It is urged, however, in extenuation of the action of the 
sheriff, that he failed to record the deeds for 10 days by 
request of the assignors and their attorney, and because no 
registry fee was paid him by the assignors, at the time the 
deed was delivered to him. We think there is little merit 
in this explanation. When the sheriff accepted the deed 
and took possession of the property as assignee, it was 
his duty to comply with the statute by having the deed 
recorded, and the provisions of the statute were ample to 
reimburse him for any recording fees expended from the 
assets of the bankrupt estate. When he accepted this 
trust he should have executed it faithfully for the benefit 
of creditors as well as for the benefit of the assignors. 

It is also urged by defendants that the plaintiff in this 
cause of action is not the real party in interest, and that 
therefore the action should abate. The evidence, about 
which there is no dispute, shows that all the claims rep- 
resented by plaintiff were unconditionally assigned to 
him by the various creditors which he represented; that 
the consideration of the assignment was the prosecution 
of the claims for one-half the amount which should be 
recovered as well as a release of attorney’s fees already 
earned by him in the prosecution of other suits for these 
creditors growing out of the same failure. This assign- 
ment having been an unconditional conveyance of all 
title to, and right of action upon, each of the claims, was 
sufficient to authorize the maintenance of this suit in 
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plaintiff’s name alone, without joining any of his bene- 
ficiaries. Meeker v. Waldron, 62 Neb. 689; Allen ». 
Brown, 44 N. Y. 228. 

It is suggested that even if plaintiff were permitted to 
recover he should only have been allowed to recover a 
pro rata share of the entire indebtedness of the. defunct 
firm; that the claims of adverse creditors, who proceeded 
by attachments and executions against and consumed the 
assets of the bankrupt estate, should be taken into con- 
sideration in fixing the amount of plaintiff’s recovery. 
It will be remembered that the amount of the claims filed 
with the county court in compliance with chapter 6, 
supra, was shown by the testimony to have been less than 
the value of the property for which a recovery was sought. 
Now, had the sheriff done his duty in recording the deed 
within the time fixed by statute these were all the credi- 
tors who would have been entitled to participate in the 
proceeds of the assigned property, and, consequently, they 
were the only ones injured by his negligent act. This 
principle is well set forth in Burrill on Assignments (6th 
ed.), sec. 441: 

“Those whose claims assume a hostile attitude to the 
assignment can not claim any interest under it or insist 
on standing as parties to it. Thus, where a creditor had 
attached assigned property claiming that the assignment 
was invalid, he was not allowed to enforce payment of his 
distributive share.” 

It is finally contended by counsel for defendants that 
there was evidence in the record tending to show a record- 
ing of the instrument with the county clerk of Lancaster 
county which should have been submitted to the jury, and 
that in the face of this testimony it was error to direct a 
verdict for plaintiff. We have examined the record care- 
fully to see if there is merit in this contention. In the 
first place, each of the answers of defendants admitted 
that the deed was not filed for 10 days, and alleged, as an 
excuse, a request of the assignors to the sheriff, and the 
failure of the assignors to advance the fees necessary for 
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the recording of the deed. This defense we have already 
_considered. In the next place, the sheriff himself testified 
and said that he did not record the deed for 10 days be- 
cause the assignors requested him not to do so, and because 
no fees were advanced for paying the expense of the 
recording. The deputy sheriff who had the matter in 
hand for his principal, and was in charge of the assigned 
estate, testified, in the first instance, that on the morning 
after the receipt of the deed he went to the register of 
deed’s office to record the same; that the register de- 
manded a fee of $1.25; that he communicated with coun- 
sel for the assignors and was told that they would not 
advance the fees at that time as they did not want the 
deed recorded yet. Upon being recalled the-deputy sheriff: 
testified that, after leaving the office of the register of 
deeds, he took the deed of assignment to the county clerk’s 
office; that some of the employees of the office were there 
when he entered; that he laid the deed down with 25 or 
50 cents and told them to record it, and then communi- 
cated this to the attorney of the assignors who told him 
that they did not want the deed recorded then; that he 
took the deed away, and it was not offered for record for 
10 days, when it was finally recorded with the register of 
deeds. We do not think there was anything in this testi- 
mony to submit to the jury on the question of a compli- 
ance with the statute in the matter of recording the in- 
strument. While it is plain that the deputy sheriff went 
to the office of the county clerk with the intention of re- 
cording the instrument, it is equally plain that, by the 
advice of the attorney of the assignors, he abandoned this 
commendable purpose, and withdrew the deed before it 
was recorded in either the office of the register of deeds 
or of the coutity clerk. The deed conveyed both real and 
personal estate, and should have been recorded in both 
offices, and was recorded in neither until 10 days after its 
delivery to the sheriff. 
We therefore conclude that the judgment of the district 
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‘court is right and should be affirmed, which we accord- 
ingly recommend. 


Hastings and AMES, CC., concur. 


By the Court: For the reasons given in the above 
opinion, the judgment of the district court is 


AFFIRMED. 


The following opinion on rehearing was filed Septem- 
ber 22, 1904. Former judgment of affirmance adhered to: 


Assignment: FarurE to Record Deep: Damages. Where, in an 
action on the official bond of a sheriff to recover damages for his 
neglect to file a deed of assignment under the provisions of sec- 
tion 7, chapter 6, Compiled Statutes, 1899, the defendants object 
to the introduction of the only evidence offered which would tend 
to mitigate the damages and reduce the amount of the plaintiff’s 
recovery, thus causing its exclusion, they are not in a position to 
complain of the judgment as excessive. 


Barnes, J. . 


This case was first submitted to the commission, and 
was decided in the defendant’s favor. See opinion, ante, 
p. 483. On the plaintiffs’ application a rehearing was 
allowed and the case was, thereupon, submitted to the 
court. The statement of facts contained in the opinion 
of the learned commissioner is quite full and complete, 
and as its correctness was not challenged on the rehear- 
ing, no other or further statement of the case is necessary. 

It is strenuously urged that the deed of assignment in 
question herein was never delivered to sheriff Miller; 
that, for that reason, he was not required to file it for 
record, and thus protect the interests of the defendant, a 
creditor of the assignor, in the assigned estate. An ex- 
amination of the authorities cited in support of this con- 
tention discloses that they treat of deeds or conveyances 
delivered in escrow, and therefore are not in point. It is 
not claimed, in this case, that the deed was not actually 
placed in the hands of the sheriff, but it is said that a 
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request was made of him not to record it immediately, for 
the reason that the assignor might be able to effect a set- 
tlement with his creditors. In Wallace v. Berdell, 97 N. 
Y. 18, it was held: 

“Where a trust deed is actually delivered to the grantee 
the rights of the cestuis que trustent attach, and the effect 
of the delivery can not be impaired by any mental reser- 
vation on the part of the grantor, or oral condition, re- 
pugnant to the terms of the deed, attached to the delivery. 
It is not competent, therefore, to show, for the purpose of 
defeating those rights, that the delivery was with intent 
that the deed should not take effect unless again delivered, 
or unless the grantor afterwards determined that it 
should take effect, or upon any other contingency con- 
trary to the terms of the instrument.” Citing Worrall v. 
Munn, 5 N. Y. 229; Lawton v. Sager, 11 Barb. (N. Y.) © 
349; Arnold v. Patrick, 6 Paige Ch. 310. 

It seems clear, therefore, that so much of the opinion 
of the learned commissioner as.holds that there was a 
delivery of the deed, and that it was the duty of the sheriff 
to have it properly recorded, is right, and should be ad- 
hered to. , 

It is contended, however, that the assignor did not 
advance the recording fee; that the assignee was not re- 
quired to pay the same or advance the money therefor. 
and that he was, therefore, legally excused from having 
the instrument recorded. 

This question was discussed and fully disposed of in 
the opinion of the learned commissioner. It may be fur- 
ther said, however, that section 28 of the assignment act 
fixes the fee for recording the deed, and provides that it 
shall be paid out of the assigned estate. Therefore, the 
contention of the plaintiffs on this point must fail. 

It is also claimed that the judgment of the trial court 
is excessive; that as a matter of fact the value of the 
assigned estate was much less than the claims against it, 
and therefore the defendant in error was only entitled 
to recover an amount equal to his pro rata share of the 
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value thereof. It appears from the record, however, that 
the plaintiffs: are not in a position to avail themselves of 
this claim. The plaintiff below, defendant herein, on the 
trial in the district court, offered in evidence the records 
of the county court, for the purpose of showing the num- 
ber and names of the creditors of the insolvent, together 
with the amount of their claims against the bankrupt. 
The plaintiffs herein objected to its introduction, and it 
was excluded. A party can not be heard to complain, in 
the appellate court, of an error which he has been instru- 
mental in bringing about. Farmers Mutual Ins. Co. v. 
Cole, 4 Neb. (Unof.) 130. In Knudson v. Parker, ante, 
p. 21, it is said: 

“A party who objects to evidence and causes it to be 
excluded can not obtain a reversal of the judgment as 
_ unsupported for want of the evidence so excluded.” 

It seems to be well settled that an appellant can not 
complain of the exclusion of evidence which his own ob- 
jections have assisted in keeping out of the record. Neither 
can a party obtain the admission or exclusion of testimony 
on a trial and then assert, on appeal, that the ruling of 
the court in his favor was erroneous. It follows that if 
this evidence was erroneously excluded upon the objec- 
tion of the plaintiffs in error, they must abide by the 
consequences, and can not, for that reason, ask that the 
judgment be reversed because there is no evidence to sup- 
port it. If there were any other creditors entitled to share 
in the recovery on the sheriff’s bond, that was a matter 
of defense to be pleaded and proved by the defendant. As 
soon as the sheriff failed to record the deed of assign- 
ment, a cause of action arose under the statute for dam- 
ages for the value of the property lost. If there were 
others besides the plaintiff who were entitled to share in 
the recovery, it was a matter in mitigation of his damages, 
and hence a defense; and, as it was not pleaded or proved, 
can not now avail. 

As stated in our former opinion, it appears that the 
amount of the claims filed, approved and allowed in the 
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county court, including the claims held by the defendant 
in error, were much less than the value of the assigned 
estate. Therefore, the judgment for the full amount of 
defendant’s claim must be sustained. 

For the foregoing reasons we are constrained to adhere 
to our former judgment, and it is so ordered. 


AFFIRMED. 


The following opinion on second rehearing was filed 
February 9, 1905. Judgment of affirmance adhered to: 


1. Failure to Record Deed: Lianitty or SueErivF. Where a deed of 
assignment of an insolvent person, executed in pursuance of the 
assignment laws in favor of the sheriff as assignee, is rendered 
void because of the latter’s failure to have the same filed and 
recorded within the time required by law, and, because thereof, 
all of the property of the insolvent is lost to the general creditors, 
and there is no estate to administer under the provisions of the 
insolvent act, it is not a prerequisite to the maintenance of an 
action and the recovery of damages by a creditor, who has suffered 
loss by the neglect of the sheriff, to have his claim against the 
insolvent filed with, and approved by, the county court as though 
the estate was being administered in that tribunal. 


(a.) Measure of Damages. Under such circumstances, the true meas- 
‘ure of damage is the pro rata share of the creditor with all other 
creditors who would be entitled to participate in the assets of 
the insolvent estate had the assignment not been invalidated. 


Under the pleadings and the proof in the case at bar, it 
appearing that the amount of the debts owing by the insolvent 
to the plaintiff at the time the cause of action accrued was 68.9 
per cent. of all the debts existing against the insolvent in favor 
of creditors entitled to participate in the assets of the insolvent 
estate: Held, That his recovery of damages against the sheriff 

‘should be limited accordingly. 


3. Damages: PLEADING. In such an action, it may be shown by the 
defendant in mitigation of damages that there are other creditors 
entitled to participate in the assets of the insolvent estate, but, 
to be available; this fact must be affirmatively pleaded in the 
answer. 


Howcoms, C. J. 


‘It is our purpose, at this time, only to examine further. 
into the question of the proper basis of recovery or true 
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measure of damage sustained by the plaintiff and which 
he is entitled to recover, and whether the peremptory in- 
struction of the trial court, under which a verdict was 
directed, stated the correct rule. While other questions 
are presented and urged upon our attention by counsel 
for plaintiff in error, we are of the opinion that they have 
been correctly disposed of and sufficiently considered in 
the opinions heretofore handed down. Ante, pp. 483, 489. 
The action is one against the sheriff and the sureties on 
his official bond for alleged damages because of the 
former’s failure to file, within the time required by law, 
a deed of assignment of an insolvent company, executed 
and delivered to him with the possession of the property 
thereby assigned, in pursuance of the assignment laws 
of the state. Because of the sheriff’s failure in this re- 
spect to perform the duties of his office, the insolvent’s 
property was seized by some of the creditors, to the ex- 
clusion of others, and the attempted assignment rendered 
nugatory and wholly void. There is no substantial con- 
flict in the evidence regarding the question now under 
consideration. The plaintiff as the assignee of certain 
of the creditors of the insolvent company, in his petition, 
alleges, among other things, “that the following persons 
were the only creditors of the said Muir-Cowan Co. (the 
insolvent) at the time of the execution and delivery of 
said deed of assignment, as aforesaid, and the only per- 
sons entitled to participate in said assigned estate.” 
Then follows the names of thirteen alleged creditors, and 
the amount due each respectively, aggregating the sum of 
$3,516.15, which were, it is further averred, “the only 
-claims against said estate.” It is also alleged, “that, by 
reason of the failure of the defendant Fred A. Miller, 
sheriff, as aforesaid, to file for record said deed of assign- 
ment, as required by law, and faithfully to perform the 
duties of the office of sheriff in that regard, said assign- 
ment was avoided as to all said property, and the said 
creditors were, thereby, deprived of all interest in said 
property and of all right to have the same applied to the 
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Payment 4 an ot ae dene and the said creditors were 
save bt tha ayaa nf thainm ant 1A elaims. ” Tha 
answer as to the number of creditors, and the amount of 
the debts owing by the insolvent, consisted ‘of a general 
denial. There is no controversy regarding the value of 
the property of the insolvent company that the sheriff 
lost by reason of the wrongful acts complained of, which, 
it is agreed, was worth the sum of $1,800. During the 
trial, the plaintiff filed a disclaimer of any interest or 
right to recover for certain creditors set forth in the 
petition, and dismissed his action as to said claims, which 
were five in number, and aggregated the sum of $908.69. 
At the conclusion of the trial, by a peremptory. instruc- 
tion, the jury were directed to return a verdict for the 
plaintiff, and, accordingly, a verdict was returned, fixing 
the plaintiff’s damages at the full value of the insolvent 
estate as proved, with interest from the time the alleged 
damages accrued. The question, therefore, is, can the 
plaintiff, under the allegations of his petition, as an as- 
signee of debts of the insolvent, aggregating a sum in 
excess of the value of the estate, recover for the loss of 
the whole of it and for its full value, as his true measure 
of damage. 

1. The plaintiff’s petition, in the first instance, was 
drawn upon the theory that no creditor of the insolvent 
would have the right to prosecute an action, and recover 
damages, unless his claim had been first filed in the county 
court, and allowed as a just debt due from the insolvent 
company, and to be paid out of the insolvent estate. On 
the defendant’s motion, this allegation was stricken from 
the petition, and it was, thereupon, recast in the form as 
heretofore quoted. It is still insisted by plaintiff’s coun- 
sel that no creditor can maintain an action against the 
sheriff, or recover damages for his breach of duty, unless 
his claim against the insolvent company had been duly 
presented and allowed by the county court, as though 
the insolvent estate was being administered under the 
assignment laws of the state, by that tribunal. It is con- 
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tended there is no competent evidence of any lawful 
claims existing against the insolvent, save those held by 
the plaintiff, as assignee, and there being no proof of the 
filing of any claims in the county court and their allow- 
ance, this having been prevented by the defendant’s ob- 
jections, the plaintiff, as the case is made up, is the only 
one shown to be entitled to maintain an action for the 
damages occasioned by, and recoverable because of, the 
sheriff’s neglect. If this contention is sound, then the 
peremptory instruction, which permitted a recovery, as 
damages, of the full value of the property included in the 
void deed of assignment, is correct. In the case at bar, 
the assignment was avoided in toto because of the act 
complained of. The property was all seized by some of 
the creditors of the insolvent. The assignment was in- 
validated at its very inception. The county court ob- 
tained no jurisdiction over the insolvent estate. There 
was no property of the insolvent, which passed by the 
void assignment, for it to administer. The filing and the 
allowance of claims against the estate, under the cir- 
cumstances, was an idle ceremony, and a useless waste 
and expenditure of time and money. The law does not 
require vain and useless things. The only possible ad- 
vantage that could be gained, by going through the form 
of filing and allowing claims against the insolvent, would 
be to qualify the creditors, thus securing the allowance 
of their claims, to sue the sheriff on his bond, in an action 
for damages for failure to perform his official duties, and 
this, it seems to us, is, under the circumstances, wholly 
unnecessary. The statute gives a right of action to the 
creditors who have been damaged by reason of the failure 
of the sheriff to discharge the duties thus cast upon him. 
It is not, therefore, in our judgment, a prerequisite to 
the enforcement of such liability, and the recovery of the 
damages sustained, to go to the unnecessary expense of 
having the county court approve the claim as a lawful 
demand against the insolvent in a proceeding carried on, 
in form only, under the assignment law. This can be 
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done in a direct action to recover the damages sustained. 
What. the creditors lost, in such a case, would be what 
they were entitled to receive out of the insolvent estate, 
had the attempted assignment proved valid and effective. 
Had the assignment not been invalidated, the insolvent 
estate would have been administered for the equal benefit 
of all creditors of the insolvent. A creditor’s pro rata 
share in the property of the insolvent, had it been legally 
impounded, is all that is lost by the wrongful act of the 
sheriff and this, of course, would be the just and equit- 
able measure of his damage. This case is to be distin- 
guished from those where, under assignment laws, an 
insolvent estate is being administered by the proper tri- 
bunal, and its proceeds distributed among those who 
. prove themselves entitled to participate therein. The 
pleadings in the case at bar, as finally framed, went upon 
the theory that all the creditors could maintain an action 
and participate in a recovery of the damages sustained, 
according to their pro rata share, as evidenced by the 
amount of their respective demands against the insolvent, 
and to which they would be entitled from the proceeds of 
the estate, had the assignment been valid. This does not 
mean that a creditor could, by his action, seize the prop- 
erty, appropriate it to the satisfaction of his own demand, 
and then maintain an action for damages against the 
sheriff. This, of course, could not be done, but this does 
not, necessarily, affect the rule as to the true measure of 
damages of those creditors who secured nothing out of 
the insolvent estate, because of the sheriff’s negligence. 

2. The plaintiff, in making his case, proved that he was 
the assignee of creditors having valid claims against the 
insolvent, in sums aggregating $2,017.96. He also alleged 
in his petition that there were other claims against the 
insolvent estate, the holders of which were entitled to 
maintain an action, and recover damages from the sheriff 
and his sureties, which aggregated the sum of $908.69. 
The plaintiff, therefore, according to the allegations of 
his own pleading, had been damaged to the extent of 
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68.9 per cent. of the value of the estate lost by the negli- 
gent action of the sheriff. It is, however, contended that 
the plaintiff having dismissed and disclaimed any right 
to recover as to creditors representing $908.69 of the in- 
debtedness against the insolvent, that amount can not be 
considered, in determining what is the measure of the 
damages sustained by the plaintiff. All that was done - 
‘by the dismissal, was a disclaimer of any right, on his 
part, to recover for the damages sustained by these several 
creditors. The dismissal was not equivalent to an amend- 
ment, withdrawing from the petition allegations to the 
effect that they were creditors, the amount due each, and 
that they were entitled to participate in the recovery of 
damages, occasioned by the act of the sheriff complained 
of. The fact that they were creditors still stands as a 
solemn admission in the pleading of the plaintiff. It 
thus, so far as the plaintiff is concerned, became an es- 
tablished verity in the trial of the cause, as is unques- 
tionably the fact, that, at the time of the wrongful act 
complained of, there existed creditors of the insolvent 
’ estate, who were entitled to share in the assets, having 
debts due therefrom, in the aggregate sum of $2,926.65, 
of which $2,017.96 were owing the plaintiff. It follows, 
from what has been said, that the plaintiff can recover 
only his ratable proportion of the total damages accruing 
to him and the other creditors, and that his recovery 
should be limited accordingly. 

3. The defendants contend that the evidence shows that 
there are yet other creditors of the insolvent, and that the 
plaintiff’s recovery should be further reduced. Relative 
to this contention, it is proper to observe that it is quite 
doubtful whether there is to be found in the record any 
competent evidence showing other creditors than those 
of whom mention has been made. It is sufficient, how- 
ever, to say, aS was Said in the former opinion, this fact, 
if it existed, was a matter of defense, which could be 
urged in mitigation of the damages sustained by the plain- 
tiff. To be available as a defense, however, it is neces- 

35 
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sary that the same should be pleaded in the answer, in 
which, as we have seen, touching this issue, it consisted 
only of a general denial. Maxwell, Code Pleading, 481. 
The defendants, therefore, are not in a position to com- 
plain of the judgment of the court below, in respect of 
this phase of the case. Our conclusion is that, because of 
the error in fixing the measure of the damages assessed 
as the amount of plaintiff’s recovery, the judgment of the 

district court, and the judgment of this court heretofore 
‘ entered, affirming the same should be reversed, vacated, 
and set aside, and a new trial awarded, unless the plain- 
tiff shall, within thirty days, file a remittitur of all in 
excess of 68.9 per cent. of the amount recovered, with in- 
terest on such excess from the date of the rendition of 
the judgment. If such remittitur is filed, the judgment 
of affirmance will be adhered to. 


JUDGMENT ACCORDINGLY. 


GEORGE MARVEL Vv. WILEY MARVEL. 
FrEeD DECEMBER 2, 1903. No. 11,752. 


1; Trust: Parot AGREEMENT. A parol agreement, made at the time of 
executing a conveyance of real estate, that the grantee shall hold 
the property in trust for the grantor and, when sold, pay the 
proceeds to him, the conveyance not being obtained by fraud or 
undue influence, is void, as an attempt to create an express trust 
in real estate by parol, and the land and the money for which it 
is sold belong to the grantee. 


2. Contract: Proor. The evidence by which a contract shall be proved 
is no part of the contract itself, and is governed, therefore, by 
the lex fori and not by the lew loci contractus. 


Error to the district court for Hamilton county: 
SAMUEL H. SornnBoRGER, JUDGE. Affirmed. 


Eugene J. Hainer and Jerome H. Smith, for plaintiff 
in error. 


William Ledyard Stark and John H. Grosvenor, contra. 
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Durrin, C. 


In October, 1878, the plaintiff, George Marvel, con- 
veyed a tract of about three and a half acres of land, 
situated adjacent to the village of Waynesville in the 
state of Illinois, to his brother, Wiley Marvel, the de- 
fendant. The land is known as the “Mill property.” In 
the year 1881 the plaintiff removed to the state of Ne- 
braska. His brother sold the land on the 24th day of 
December, 1884, for $400, and the plaintiff brought this 
action in the district court for Hamilton county to re 
cover the proceeds of that sale. The district court found 
generally for the defendant, and the plaintiff has prose: 
cuted error to this court. His theory of the transfer of 
the land to his brother is stated in his brief as follows: 

“Property was dull sale and he had small capacity to 
dispose of it. His brother, Wiley Marvel, finally said te 
him that if he (Wiley) had the mill property he could get 
some money out of it for him (George), and, acting on 
this suggestion, on October 9, 1878, George Marvel and 
wife conveyed the mill property to Wiley Marvel, under 
the express agreement that Wiley should in turn sell the 
property and pay the proceeds to George. The convey- 
ance was made wholly without consideration. Wiley 
Marvel entered into occupation of the mill property im- 
mediately on delivery of the conveyance to him, using it 
to pasture stock, and on December 24th, 1883, sold it for 
$400. No part of this sum was paid over to George 
Marvel, though often requested.” 

The defense is: First, the statute of frauds; second, 
that there were other transactions between these parties, 
from which the plaintiff was owing the defendant, at the 
time the defendant sold the land, more than the amount 
received for the land, so that in an accounting in equity 
there was nothing due the plaintiff. 

There was no written evidence of a contract on the 
part of the defendant to hold the title in trust for the 
plaintitf and to dispose of the same for his benefit. There 
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is no allegation in the petition that any fraud or deceit 
was practiced upon the plaintiff, by the defendant, to pro- 
cure a conveyance of this land. ‘The doctrine, therefore, 
established in Brison v. Brison, T5 Cal. 525, 7 Am. St. 
Rep. 189; Gregory v. Bowlsby, 115 Ta. 327, 88 N. W. 822; 
Larmon v. Knight, 140 Tl. 232, and Pollard v. Men, 
69 Neb. 742, does not apply. 

The plaintiff makes no such claim, but, on the Site 
hand, says in his brief: 

“This is not an action to establish any right of George 
Marvel in the land described in the pleadings. It is 
simply an action brought to recover the price for the con- 
veyance of the lands, in accordance with the terms of the 
trust which Wiley Marvel assumed. The title to the 
premises passed irrevocably to Wiley Marvel by the deed 
of George Marvel and wife. It is not sought to disturb 
that title in any respect.” 

The plaintiff relies upon the principle announced in 
Bork v. Martin, 182 N. Y. 280. He says that the pro- 
ceeds of the land should be paid by the defendant to the 
plaintiff ; that is, the plaintiff has a claim against the de- 
fendant for that amount. It seems to be held in Bork v 
Martin, supra, that although “the land was conveyed to 
the defendant upon an oral trust, invalid under the stat- 
utes of frauds and of uses and trusts, yet it was lawful 
for him to perform it;” and if he sells the land and re- 
tains the money, he has performed the trust so far that 
he may be compelled to fully perform it by paying over 
the proceeds in accordance with the oral agreement. It 
seems to hold that when the trustee has sold the trust 
estate, a suit against him for the proceeds does not in any 
manner involve the trust character of the estate which 
was sold. It concedes that the title of the so-called trust 
could not be impeached, and that he could not be required 
to reconvey to his grantor. It acknowledges that the 
court is powerless to compel him to proceed one step in 
the execution of his trust by making a sale of the land, 
and yet holds that he can not retain the proceeds of the 
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sale of the lands to which they concede he holds a perfect 
and indisputable title; that one who has no standing in 
court to question his title to the land, or to claim any 
beneficial interest in it for himself, may have the assist- 
ance of the court to impress a trust upon the proceeds of 
the sale, if one is made. 

This rule would defeat the purpose of the statute of 
frauds in every case in which the supposed trustee has 
sold the lands and kept the proceeds. It establishes an 
arbitrary rule that the statute shall not apply: in such 
cases; and we can not concur in such a doctrine. 

Another question relating to the statute should be 
noticed: The statute of Illinois relating to the creation 
of an express trust in land was pleaded by the defendant. 
That statute is not as broad as our own, and some de- 
cisions of the supreme court of Illinois relating to that 
statute are called to our attention as authority for main- 
taining this action. It is said that, as the agreement was 
made in Illinois, the laws of that state must govern the 
contract so far as its nature, application and interpreta- 
tion are concerned. While this is true in relation to the 
‘lex: loci contractus, it is equally true that the lea fori 
must govern the course of procedure in giving redress 
upon the contract. The evidence by which a contract 
shall be proved is no part of the contract itself, and is 
governed, therefore, by the rule of the jurisdiction where 
the action is tried and not of that in which the contract 
was made. This is well illustrated in Leroux v. Brown, 
14 E. L. & Eq. 247, in which it was held that an action 
can not be maintained in the courts of England upon a 
parol contract made in France, which was not to be per- 
formed within one year from the making thereof, although 
the contract was valid by the laws of France. The case 
turned upon the question whether the statute made void 
such contracts. If it made them void, then, inasmuch as 
the law of France governed the contract, the suit could 
be maintained, but if the statute applied to the remedy 
merely, then, inasmuch as the law of England governed 
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the course of procedure, no recovery could be had. Lord 
Brougham said in Rain », Whitehaven & Furness Junc- 
tion R. Co., 3 H. L. Cas. 1: ; 

“Whether a witness is competent or not, whether a 
certain matter requires to be proved by writing or not; 
whether certain evidence proves a certain fact or not; 
that is to be determined by the law of the country where 
the question arises, where the remedy is sought to be 
enforced, and where the court sits to enforce it.” 

The cases all agree that the statute requiring an express 
trust to be evidenced by writing does not render a trust 
void but requires, only, that the proof of the creation of 
such a trust shall be evidenced by writing. The statute 
does not strike at the contract itself but at the manner 
and method of proving such a contract, and the proof 
must conform to the laws of the state where the action 
is tried. 

But conceding the law to be as claimed by the plaintiff, 
we can not see that the second defense is not made out by 
the evidence. It will be remembered that the defendant 
held the land for five years after it was conveyed to him 
by his brother, and then, having sold it, retained the pro- 
ceeds for fourteen years before this action was begun. 
The evidence shows conclusively that there were at this 
time, and at about the time of the conveyance of the land, 
other transactions between the parties from which the 
plaintiff became indebted to the defendant. The defend- 
ant’s right to retain the proceeds of the land, on account 
of those transactions, was not questioned by the plaintiff 
for many years after the transactions occurred, and there 
is substantial evidence in the record from which the trial 
court might have found that the defendant’s claim against 
the plaintiff equalled the plaintiff’s claim against him, 
and were so considered by both parties for many years. 
We do not think that the evidence is so wanting upon 
this point that it can be said that the judgment of the 
trial court is clearly wrong. 
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We think that the judgment of the district court should 
be affirmed, and so recommend. 


AMES and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ARTHUR A. HYDE, EXECUTOR OF THE Last WILL AND 
TESTAMENT OF Mary T. Hybr, DECEASED, APPELLEF, 
Vv. HartrorD FIrE INSURANCE COMPANY ET AL, AP- 
PELLANTS. 
Fitep DrcemBer 2, 1903. No. 13,059. 


1. Mortgage: INSURANCE: EqurrasLe Lien. Where the owner of real 
estate binds himself, in a mortgage executed thereon, to keep the 
premises insured for the protection and indemnity of the mort- 
gagee, such mortgagee will have an equitable lien upon the money 
due on a policy taken out by the mortgagor, although the policy 
may run to the mortgagor alone. 


2. Assignment: RicHTs or ASsicgNeE. Where a mortgagee assigns a 
mortgage, containing a covenant on the part of the mortgagor 
to keep the premises insured as further security, and agreeing 
that the mortgagee may procure such insurance if the mortgagor 
fails to do so, and in his assignment guarantees the payment of 
the mortgage indebtedness, and, thereafter, such assignor of the 
mortgage becomes the owner of the mortgaged premises, and 
takes out insurance thereon in his own name to the full amount 
of the insurable interest of the mortgaged property, and a loss 
occurs while his liability as guarantor of the mortgaged debt is 
still in full force, the then owner of the mortgage will have an 
equitable lien on the proceeds of the policy to the extent of his 
interest in the property destroyed by the fire. 


3. Statute of Limitations. The fact that the statute of limitations had 
barred a personal action against the assignor on his guarantee of 
payment when suit was commenced by the assignee to establish 
her claim to the proceeds of the policy, does not in any manner 
release or impair her equitable lien upon such proceeds. 


APPEAL from the district court for Lancaster county: 
Epwakp P. HotMrs, Jupen. Affirmed. 
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Halleck F. Rose and Flansburg & Williams, for appel- 
lants. 


Ames & Ames, contra. 


DUFFIE, C. 


December 26, 1885, one Van Aukin, being the owner of 
lots 313 and 314 in the village of Orleans, Harlan county, 
Nebraska, made to the appellant L. H. Kent his note for 
$1,000, due December 26, 1890, and secured the same by 
mortgage upon the lots above named. The mortgage con- 
tained the following stipulation: 

“And we hereby agree to keep the buildings upon said 
premises insured from the date of this mortgage until it 
is paid, for the sum of one thousand five hundred ($1,500) 
dollars, and make the policy payable and deliver it to said 
mortgagee or his assigns, and if we fail to keep said build- 
ings insured as above agreed, said mortgagee or his as- 
signs may so insure them, and the premiums therefor 
shall be added to and made a part of the principal sum 
hereby secured and shall bear the same rate of interest.” 

Refore the maturity of the note, L. H. Kent sold the 
same to Mary T. Hyde and indorsed the same as follows: 
“IT hereby guarantee the payment of this note and all 
coupons attached.” He also assigned the mortgage, which 
assignment was duly recorded in Harlan county. In 
December, 1892, Mary T. Hyde brought an action in the 
district court for Douglas county, seeking to recover the 
amount of the note from Kent on his guaranty of pay- 
ment, but no summons was properly issued or served 
upon Kent until April, 1896, and judgment went in favor 
of Kent, the court holding that the statute of limitations 
had barred the action. After his sale of the note to Mrs. 
Hyde, Kent purchased and became the owner of the mort- 
gaged premises, his deed reciting that he took the same 
subject to the mortgage. After becoming the owner in 
fee of the mortgaged premises, and on the 15th day of 
August, 1895, Kent insured the building on said lots in 
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the sum of $2,000, $1,000 of which were in the Hartford 
Fire Insurance Company, the policy being payable to 
himself. November 6, 1895, the buildings covered by the 
policy were totally destroyed, and December 30, 1895, the 
company paid him $1,000, the full amount of the policy. 
At the time of making payment the company took from 
Kent a bond of indemnity, to the effect that he would save 
the company harmless in case it were compelled to pay 
the amount of the policy to another party. July 18, 1898, 
Mary T. Hyde, the owner of the note and mortgage, de- 
parted this life in the state of Connecticut, and Arthur A. 
Hyde, plaintiff and appellee, is the duly appointed ex- 
ecutor of her estate. December 12, 1899, the plaintiff 
commenced this action against the insurance company, 
claiming, as the owner of the mortgage, to have an equit-. 
able lien upon the. amount due upon the policy issued to 
Kent, and asking judgment against the company for the 
sum of $1,000, with interest from November 11, 1895. 
Upon the suggestion of the company that Kent had been 
paid the amount of the policy, he was made a party de- 
fendant to the action, and Kent and the company filed 
their separate answers setting up the facts above set 
forth, and in addition thereto the company set out the 
bond of indemnity made to it by Kent at the time of pay- 
ment to him of the loss under the policy, and concluded 
with a prayer as follows: 

“Wherefore this defendant prays to be dismissed hence 
without day and to recover its costs herein expended, or, 
in the alternative that the court finds, on the hearing, that 
there is a subsisting liability on account of the cause of 
action set forth in the petition on the part of this defend- 
~ ant and defendant Kent to plaintiff, then, as between the 
defendants, the liability of defendant Kent be held pri- 
mary and that of-this defendant secondary only; and for 
such other, further and different relief as to the court 
may seem just and equitable.” 

The case was tried upon a stipulation of facts which, 
in addition to the matters above stated, contains the fol- 


lowing: 
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“It is agreed ‘that, at the time of the destruction of the 
buildings situated upen the premis es herein described, 
the same had been and were by said L. H. Kent insured 
in the sum of $2,000 and that the value of said buildings 
did not exceed the sum of $2,000; that all of said insur- 
ance was collected by said L. H. Kent and retained by 
him. 2) 

It was further stipulated that, at the time the buildings 
were burned, Kent was personally liable upon the Van 
Aukin note by reason of his guarantee, and that said note 
was not five years past due, and that, at the time of the 
loss of the buildings and the payment of the amount of 
the policy to Kent, the insurance company had actual 
knowledge of the existence of the mortgage to the plain- 
tiff’s testatrix and that the same was wholly unpaid. Upon 
the hearing the court entered a decree, finding that the 
insurance company had due notice of the provisions of the 
mortgage and that, by its terms, the loss under the policy 
in controversy was payable to the mortgagee; that Kent, 
in obtaining the policy of insurance mentioned in the peti- 
tion, had due notice of the mortgagee’s rights and should 
be held to have insured for her benefit; that the defendant 
insurance company paid the policy to Kent, and that 
Kent, at the time of the loss and payment of the money, 
was personally liable to the plaintiff for the debt men- 
tioned in the petition: “That, by reason of the premises, 
the obligation of the defendant, the Hartford Insurance 
Company, to the plaintiff is that of principal debtor, but 
that such liability to the plaintiff, as herein found, is, as 
between said insurance company and the estate of Lewis 
H. Kent, that of surety only, and the primary and ulti- 
mate liability therefor is upon the estate of said Lewis 
H. Kent; and the said fire insurance company, in case of 
its payment of the sum due to plaintiff, as found by this 
decree, is entitled to exoneration and to be reimbused by 
the estate of Kent for any sum so by it paid, including in- 
terest and costs.” From this decree the defendants have 
appealed. 
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It is well established that if a mortgage contains a cov- 
enant or condition that the mortgagor shall keep the 
premises insured for the benefit of the mortgagee, and the 
mortgagor takes out a policy in his own name and does not 
assign it or make it payable to the mortgagée, and a loss 
occurs, such a covenant creates an equitable lien in favor 
of the mortgagee to the extent of his mortgage interest 
upon the money due under the policy, and this too, even if 
the mortgage contains also a provision that the mortgagee, 
in default of an insurance by the mortgagor, may effect an 
insurance at the expense of the mortgagor. Nichols v. 
Bawxter, 5 R. I. 491; In re Sands Ale Brewing Co., 3 Biss. 
(U. S.) 175; Carter v. Rockett, 8 Paige Ch. (N. Y.) 486; 
Thomas’ Adnumistrators v. Von Kapff’s Executors, 6 Gill 
& J. (Md.) 372; Giddings v. Seevers, 24 Md. 363; Provi- 
dence County Bank v. Benson, 24 Pick. (Mass.) 204; 
Miller v. Aldrich, 31 Mich. 408; Chipman v. Carroll, 53 
Kan. 198. Some of these cases hold that a covenant to 
insure made in a mortgage is a covenant which runs with 
the land, and, wherever that holding obtains, it is plain 
that a subsequent purchaser of the land would be bound by 
the covenant, and any insurance obtained by such subse- 
quent purchaser would inure to the benefit of the mort- 
gagee. There are other cases holding that the agreement 
to insure is personal in its character, and does not affect 
the land or run with it, and is merely collateral and inci- 
dental. Cromwell v. Brooklyn Fore Ins.'Co., 44 N. Y. 42; 
Dunlop v. Avery, 89 N. Y, 592. In the states where this: 
doctrine is held it is probable that a grantee of the land 
would not be bound by his grantor’s agreement to insure 
for the benefit of an existing mortgagee, and that any 
insurance obtained by him would inure to his own 
benefit, in the absence of circumstances which would 
make it his duty to protect the mortgagee. In the 
case at bar, Kent was the mortgagee. For his own benefit, 
and the benefit of any party to whom he might assign the 
mortgage, he had inserted therein an agreement upon 
the part of the mortgagor to insure the buildings on the 
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property to the amount of $1,500 and to keep them so 
insured nntil the mortgage was fully paid. This agrce- 
ment was intended as additional security, and to protect 
the mortgagee against a species of waste which accident 
might produce. It is apparent that the lots upon which 
the buildings stood were inadequate security for the 
amount of the loan, and that the buildings, or, in case of 
their destruction, the insurance provided for, constituted 
the principal security. The note secured by this mortgage 
Kent sold to a good faith purchaser and, by his indorse- 
ment, guaranteed the payment. After this, and while still 
liable upon his guarantee, he purchased the mortgaged 
premises and became the owner of the fee. He then took 
out insurance payable to himself to the full value of the 
buildings. Upon their destruction by fire he claimed and 
obtained payment from the companies. The Hartford com- 
pany, with full knowledge of the plaintiff’s claim and with 
such apparent appreciation of its justice as to require 
Kent to indemnify against it, paid him the loss. Whether 
or not the agreement to insure was a covenant which would 
run with the land in this state, where a mortgage does not 
convey the legal title but is a mere security, we need not 
discuss. The facts are that Kent, after haying solid a mort- 
gage requiring the mortgagor to insure as further security 
and to protect against waste which a fire should occasion, 
and providing that the mortgagee might do So in case the 
mortgagor failed to carry out his agreement, purchased the 
mortgaged property,.and took out insurance in his own 
name, and for his own benefit, to the full value of the 
insured property, thus preventing the then holder of the 
mortgage from obtaining any insurance, and cutting off 
her right to protect herself in this way from a loss which 
must occur in case the buildings covered by the mortgage 
were destroyed by fire. We do not think that a court of 
equity can sanction the claim now made by Kent, that 
this insurance was entirely for his own benefit and that he 
is entitled to the entire proceeds. To do so would be to 
offer a premium on the conduct of a mortgagor who vio 
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lates his agreement to insure for the benefit and protection 
of his mortgagee. After executing a mortgage like the 
one in question, he could save to his family the insurable 
value of his improvements, by the easy process of refusing 
to take out a policy for the benefit of the mortgagee, and 
then, by transferring the title to his wife or some other 
relative, enable them to effect an insurance to the full 
amount which the property will bear, and to recover the 
insurance in case of loss. It would also afford temptation 
to collusive action between the original parties to the mort- 
gage, as the case under consideration fully ilustrates. 
The mortgagee, after selling his mortgage, presumably for 
the full amount of his loan, arranges with the mortgagor ~ 
to take a conveyance of the premises, to effect insurance 
on the improvements, and to divide the proceeds of the 
policy in case of loss. We do not wish to be understood 
as intimating that such an agreement was made in this 
case. There is nothing in the record to cast suspicion on 
the good faith of the parties, but we refer to what might 
be accomplished as a reason for holding that Kent, who 
transferred this mortgage to the plaintiff and who made 
himself liable for its payment, should be held to have 
effected the insurance for her benefit. Kent being the 
vendor of the mortgage, and the guarantor of its payment, 
can not, in equity, become the owner of the mortgaged 
premises and, by securing insurance in his own name, 
claim the proceeds of the policy as against the holder of 
the mortgage, for the payment of which he had made him- 
self liable. If, when he became the owner of the mort- 
gaged premises, he had assumed and agreed to pay this 
mortgage, no one would question the right of the plaintiff 
to an equitable lien on insurance effected in his own name; 
and we can see no reason why the same rule should not 
apply when he made himself liable for the mortgage debt 
by his contract guaranteeing its payment. 

Another fact which, to our minds, adds strength to the 
plaintiff’s claim is this: When he trarisferred the mort. 
gage to Mrs. Hyde, he not only transferred the mortgagor's 
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agreement to keep the property insured for the security of 
the mortgagee, hut also the further agreement to allow the 
mortgagee to make such insurance in case the mortgagor 
failed to do so. Can it be said that, under these cireum- 
stances, there is any principle of equity which will iustify 
Kent in securing to himself insurance to an amount whieh 
prohibits further insurance for the benefit of the holder 
of the mortgage which he himself negotiated and for which 
he stands sponsor. We can not agree that such a holding 
would be equitable or just, or that a court of equity ought 
to countenance a transaction bearing on its face so palp- 
able a wrong to the appellee. The fact that the statute has 
barred a personal action against Kent on his guarantee of 
payment of the note, does not in any way release or im- 
pair the plaintiff’s equitable lien on the proceeds of the 
insurance policy taken out by Kent. This subject is fully 
discussed in Connecticut Mutual Life Ins. Co. v. Duns- 
comb, 108 Tenn. 724. 
We recommend an affirmance of the judgment. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


C. F. BLANKE TEA & COFFEE COMPANY V. REES PRINTING 
COMPANY. 


FILED DECEMBER 2, 1903. No. 13,187. 


1. Proof of Agency. Agency can not be proved by the acts or declara- 
tions of the alleged agent not brought home to the principal. 


2. Evidence. Evidence examined, and held not to support the finding 
and judgment. 


Error to the district court for Douglas county: WHIL- 
LARD VW. SLABAUGH, Junge, Keversed. 
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Stillman & Price, for plaintiff in error. 
Nelson C. Pratt and Edward M. Wellman, contra. 


Dwtrrip, C. 


Plaintiff in error is a corporation organized for the pur- 
pose of dealing in teas, coffees and other like articles, with 
its principal place of business in the city of St. Louis, 
Missouri. Defendant in error is a corporation conducting 
a printing and lithographing business in the city of Omaha, 
Nebraska. Sometime prior to the year 1901, plaintiff in 
error contracted with Charles Spies & Co., a partnership 
doing business at Kansas City, Missouri, to give them the 
exclusive sale of its goods in certain states, including the 
state of Nebraska. Spies & Co. were not acting as the 
agent of the Blanke Tea & Coffee Co., but purchased goods 
from them direct, and sold them on their own account, the 
Blanke Tea & Coffee Co. agreeing not to sell to any other 
parties in the territory given to Spies & Co., while Spies & 
Co. agreed to buy all of their goods of the Blanke Tea 
& Coffee Co., their business of jobbing such goods in 
the territory set apart to them being, as we understand 
from the evidence, entirely at their own risk and expense. 
About February, 1901, Spies & Co. employed one J. W. 
Johnson to sell goods for them in Nebraska on commission. 
His power extended no further than to take orders for 
goods, which were submitted to Spies & Co. for acceptance 
or rejection, as they might find the sale desirable or not. 
In August, 1901, Johnson gave the Rees Printing Co. a writ- 
ten order for five thousand advertising pamphlets called 
“Rinehart’s Indian Books,” which Rees & Co. were pub- 
lishing, and in which a number of the business men of 
Omaha had ordered advertisements. One page of this 
pamphlet was to contain an advertisement of the Blanke 
Tea & Coffee Co. and the portrait of C. F. Blanke, the 
president. The order is as follows: “Omaha, August 21, 
1901, Rees Printing Co. Please furnish me five thousand 
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Indian Books for which we agree to pay the sum of $100 
upon delivery of goods. Your advertisement to run in fifty 
thousand books. J. W. Johnson, Agt. C. F. Blanke Tea & 
Coffee Co.” 

On account of some trouble between them, Johnson was 
discharged by Spies & Co., and the books not having been 
paid for, the Rees Printing Co. commenced an action in 
attachment to recover the amount. Judgment went in 
favor of the plaintiff below, and the Blanke company has 
taken error to this court. 

The evidence is clear and undisputed that Johnson was 
never in the employ of the Blanke Tea & Coffee Co., either 
as agent or otherwise; but it is sought to hold that com- 
pany upon the ground that it, through Spies & Co., know- 
ingly permitted Johnson to be placed in a situation in 
Omaha, as agent, so that persons of ordinary prudence, 
conversant with business usages and the nature of the 
_ particular business in which Johnson was acting, were 
justified in presuming that he had authority to perform 
the acts done by him and to bind the Blanke company 
thereby. The facts upon which the claim is based are as 
follows: Johnson used two forms of letterheads. One 
form gave the location of branch houses of the Blanke 
Tea & Coffee Co., as follows: 118 East 14th St., New York; 
42 & 44 Michigan Ave., Chicago; and 522 Delaware St., 
Kansas City; and the name of J. W. Johnson, agent in 
Nebraska. The other form gave the location of branch 
houses the same as above, together with the name of J. W. 
Johnson, Gen. Agt., Office 508-510 Bee Bldg., Omaha, Ne- 
braska. These letterheads were in use by Johnson in his 
- correspondence with Spies & Co., of Kansas City, and on 
one or two occasions he wrote to the Blanke Tea & Coffee 
Co., at St. Louis, using the paper having this letterhead. 
The door of his office room in the Bee building bore his 
name, and described him as general agent of the Blanke 
Tea & Coffee Co., of St. Louis, Mo., and this was all the 
evidence, aside from Johnson’s own declarations, tending 
to establish an agency or to show that the Blanke Tea & 
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Coffee Co. knew that he was holding himself out as their 
agent in Nebraska. Is this evidence sufficient to support 
the verdict? We think not. The law is well established 
that agency can not be proved by the the acts or declara- 
tions of the alleged agent not brought home to the’ princi- 
pal. Richardson & Boynton Co. v. School District No. 11, 
Nuckolls County, 45 Neb. 777; Stoll v. Sheldon, 13 Neb. 
207; Nostrum v. Halliday, 39 Neb. 828; Burke v. Frye, 44 
Neb. 228. 

If knowledge had been brought home to the Blanke Tea 
& Coffee Co. that Johnson was dealing with parties in 
Omaha as their agent and attempting to bind them as such, 
it may be that the law would require them to disavow his 
acts and to inform the parties of his want of authority; 
but, until they had some knowledge that he was so conduct- 
ing himself, the law is not so unreasonable as to charge 
them with his acts, or to bind them by contracts made on . 
their behalf, when he had no authority to do so. The order 
for advertising was taken in August, 1901. The evidence 
is entirely barren of any notice brought home to the Blanke 
Tea & Coffee Co. that this order had been given, and the 
only attempt made to show knowledge on its part is two 
letters written by Johnson to the Blanke company on pa- 
per containing the letterheads above referred to, but of a 
date subsequent to the making of the contract. The fact 
that these letterheads described Johnson as its agent 
could not, in the nature of things, give the company notice 
that he had contracted with the Rees Printing Co. for ad- 
vertising, nor will the law assume, from the receipt of such 
a letter, that the company intended to ratify and confirm 
whatever Johnson had done or might do as their pre- 
tended agent. Can the fact that Spies & Co., of Kansas 
City, knew or had reason to believe that Johnson was hold- 
ing himself out as the agent of the Blanke Tea & Coffee Co. 
serve to bind the latter company? Spies & Co. were not 
the agents of the Blanke company. They were acting 
wholly on their own behalf in selling the merchandise of 
that company, and, while the evidence shows that they ad- 

36 ; 
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vertised themselves as a branch of the Blanke company, 
this would not make the company liable for the acts of 
Spies & Co.’s employees, with which the Blanke com- 
pany had no connection and of whom it had no knowledge, 
and this is especially true where the party dealing with 
Johnson had no knowledge of the fact that Spies & Co. 
were claiming to be a branch house of the Blanke Tea & 
Coffee Co. 

The verdict of the jury was wholly unsupported by the 
evidence, and we recommend that the judgment entered 
thereon be reversed and the cause remanded. 


KIRKPATRICK, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED. 


HERMAN RUSSELL, TRUSTEE, APPELLANT, Vv. M. H. Mc- 
CARTHY ET AL., APPELLEES. 


Firep DrcemBex 2, 1903. No. 12,946. 


1. Tax Lien: ForectosurgE. Where, in foreclosure proceedings insti- 
tuted by a county for the purpose of enforcing its lien for taxes 
against real estate, it appears that no sale for such taxes has 
been made by the county treasurer in the manner provided by 
law, a decree entered in favor of the county, while erroneous, is 
not void, and, if unappealed from, will be sufficient to devest the 
owner of his title. 


2. Pleadings. Pleadings examined, and held sufficient to sustain the 
judgment of the trial court. 


Appran from the district court for Holt county: Wi- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


H. M. Uttley, Flansburg & Williams and M. J. Sweeley, 
for appellant. 


M. F. Harrington, contra. 
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KIRKPATRICK, C. 


This is a suit brought by Herman Russell, trustee, 
against M. H. McCarthy and others, in the district court 
for Holt county, to remove a cloud from certain real estate 
in that county, and to quiet the title in plaintiff. Trial was 
had, which resulted in a finding and judgment in favor of 
McCarthy, quicting title to the premises in him, and dis- 
missing the petition of appellant at his costs. From the 
judgment so entered, the cause is brought to this court 
upon appeal. Since the cause has been pending in this 
court, the bill of exceptions has been quashed, and the 
only question left for determination is the correctness of 
the judgment upon the pleadings. It is disclosed by the 
petition that in the year 1895, and subsequent thereto, 
appellant was the owner of certain lands in Holt county, 
and such lands were duly assessed and taxes levied thereon 
for the years 1895, 1896, 1897, 1898 and 1899; that these 
taxes remained unpaid and became delinquent; and that in 
August, 1899, the county of Holt instituted proceedings to 
foreclose its general lien for taxes, no sale for taxes having 
been made; that on February 17, 1900, a decree of fore- 
closure was entered in favor of the county of Holt, deter- 
mining the amount of taxes due upon each tract of land. 
It is further alleged that, after the rendition of the decree, 
appellant paid the decree and all taxes involved therein, 
and all interest, costs and penalties; but that notwith- 
standing such payment, the county attorney of Holt county 
caused an order of sale to be issued upon the decree, and 
placed the same in the hands of the sheriff, who proceeded 
to, and did sell all of the premises, and for much more 
than was necessary to satisfy the decree to appellee Mc- 
Carthy. Other matters alleged in the petition, tending to 
show that the sale was void, need not be noted. 

To this petition appellee McCarthy answered, denying 
generally matters not admitted, and pleaded the fore- 
' closure proceedings commenced and had by the county of 
Holt against appellant, being the same proceedings men- 
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tioned in the petition, the entry of the decree of foreclosure, 
and sale thereunder to himself; alleged the regularity of 
all such proceedings, and the issuance and delivery of a 
sheriff’s deed for the premises; that by such proceedings 
he had acquired a fee-simple title to the premises. In ad- 
dition to these allegations,, the answer pleaded “that by 
such action, decree and proceedings, the plaintiff was fore- 
closed and barred of all equity of redemption or other in- 
terest in said premises, and the plaintiff has no interest 
whatever in said premises; that plaintiff’s assertion of 
title and interest in said land casts a cloud upon defend- 
ant’s title thereto, and tends to depreciate the value thereof 
to defendant,” the answer closing with a prayer that ap- 
pellant’s action be dismissed, and for a decree quieting 
title in the answering defendant, appellee. 

No reply seems to have been filed to this answer, and the 
only question requiring determination is whether this 
answer justified the decree under review. We are of 
opinion that the effect of the answer filed by McCarthy 
is to admit in appellant the title to the premises be- 
fore the commencement of the foreclosure proceedings by 
the county. The answer then proceeds to set out the fore- 
closure proceedings in detail, and pleads that as a result 
of such proceedings appellant was foreclosed of all right, 
interest or title to the premises. Did the foreclosure pro- 
ceedings instituted by the county of Holt devest appellant © 
of title? We are of opinion that they did. In the case of , 
County of Logan v. Carnahan, 66 Neb. 685, in an opinion 
on rehearing, 66 Neb. 693, this court say: “Where the 
court has jurisdiction over the parties and the subject 
matter of the action, a judgment rendered by it is not ab- 
solutely void and subject to collateral attack even though 
error is committed in holding the petition on which the 
judgment is based sufficient, as stating a good cause of 
action. The sufficiency of a petition is not the test of 
jurisdiction.” ; 

Measured by the doctrine announced in the case just 
cited, it seems clear that while the action of the district 
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court in the foreclosure proceedings upon which the title 
of appellee depends was clearly erroneous, yet it is not 
void. The attack made in the case at bar upon the fore- 
closure proceedings and sale thereunder upon which ap- 
pellee based his title, is collateral and not direct, and it 
follows that in this proceeding, if the judgment attacked 
was erroneous, merely, the court having jurisdiction of 
the parties and the subject matter, its judgment must stand 
as valid and binding unless reversed on error or appeal. 

Again, this court in the case of Logan County v. McKin- 
ley-Lanning Loan & Trust Co., ante, p. 399, speaking upon 
the same question by Honcoms, J., said: 

“The district courts are the tribunals having general 
jurisdiction over actions of this character. In determining 
whether, in a given case, the county is authorized to main- 
tain a suit to foreclose a tax lien, the court acts upon a 
matter confessedly within its jurisdiction, and its judg- 
ments and decrees become final, unless appealed from or 
reversed, even though the rendition of the decree is erro- 
nous because no tax-sale certificate has been issued by the 
county treasurer to the county bringing the suit, as is 
required to be done in the regular exercise of the power 
thus conferred on such counties.” 

The bill of exceptions in this case having been quashed, 
we are unable to determine the respective equities of the 
parties, but upon the authority of the cases cited, we con- 
clude that the action of the district court in the foreclosure 
proceedings mentioned in the petition of appellant, while 
erroneous, were not void, and that for that reason the 
judgment of the trial court herein is right and should be 
affirmed. It is recommended that the same be done. 

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court is 

AFFIRMED. 
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EpWIn R. Mockert v. STATE OF NEBRASKA, EX REL. GEORGE 
J. WOODS ET AL. 
Fitep DECEMBER 2, 1903. No. 13,158. 


1. Mandamus: Orricer: Estopret. Where one assumes to fill a public 
office, although without being regularly appointed thereto, by his 
conduct inducing others to believe that he is the officer, he is 
amenable to process commanding him to perform any act which 
the duties of his office dictate, and is estopped to plead a private 
contract inconsistent with his duty to all. 


BoarD OF EQUALIZATION: REPORTER. M. was employed by 
one of the parties to a proceeding had before the city council of 
the city of Lincoln sitting as a board of equalization, to appear 
at such hearing and take down the evidence in shorthand. The 
clerk of the board, who claimed the right to employ a reporter, 
and others interested, relying on the presence of M., who was a 
competent reporter, made no further arrangements for a record of 
the proceedings, regarding him as the official reporter, to whom 
stipulations between the parties were dictated, and exhibits in the 
case delivered, and by whom all the evidence was taken down. 
Held, That mandamus would lie to compel M. to deliver a tran-. 
script of the evidence to the complainant in the proceeding, not- 
withstanding a secret agreement by the terms of which he was 
to deliver a transcript to only one of the parties. 


Error to the district court for Lancaster county: Enp- 
WARD P. HOLMES, JUDGE. Affirmed. 


Paul Clark and Charles S. Allen, for plaintitf in error. 


Allen W. Field, Addison S. Tibbets and Walter L. An- 
derson, contra. 


KIRKPATRICK, C. 


This proceeding is prosecuted from a judgment of the 
district court for Lancaster county, awarding to relators 
a writ of mandamus commanding the respondent, Edwin 
R. Mockett, to transcribe and deliver to relators a tran- 
script of the testimony introduced at a hearing had before 
the city council of the city of Lincoln, sitting as a board of 
equalization, which testimony was taken down by Mockett 
in shorthand. The issues as joined in the lower court, as 
well ag the contentions now made, will appear from a 
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brief statement of the facts giving rise to the controversy. 
From the record it is made to appear that in June, 1902, 
the relators filed with the city council of Lincoln, sitting 
as a board of equalization, a complaint relative to the as- 
sessment of taxes for municipal purposes against the Lin- 
coln.Traction Company. Thereafter, a hearing was had 
before the board, consuming several days, at which much 
oral and documentary evidence was introduced, objections 
made to the introduction of testimony, rulings thereon and 
exceptions taken; both the Lincoln Traction Company and 
relators being represented by counsel. All the testimony 
so taken was reduced to shorthand notes by Edwin R. 
Mockett, who is by the record shown to be one of the official 
reporters of the district court for Lancaster county. At 
the conclusion of the hearing, and after entry of the find- 
ings and judgment of the board, the parties were given 
sixty days within which to prepare a bill of exceptions. 
In due time, the relators commenced preparations to prose- 
cute an appeal from the decision of the board, and Addison 
S. Tibbets, one of the relators, made a demand upon 
Mockett for a transcript of the evidence, tendering the 
usual fees therefor, and was told by Mockett that he had 
been employed by counsel for the Lincoln Traction Com- 
pany to take the testimony on its behalf, and that he could 
not furnish relators with a transcript, as to do so would 
be inconsistent with his obligations to his employer. An 
application was thereupon made to the district court for 
Lancaster county for a writ of mandamus commanding 
respondent to furnish a transcript of the evidence to re- 
lators, resulting in the issuance of the writ. 

On behalf of respondent it is claimed that this judgment 
is erroneous, because it appears that Mockett was employed 
solely by counsel for the traction company to take down 
the testimony; that in doing so he acted only on their be- 
half; that as a result of this arrangement he owed no duty 
to relators to furnish a transcript; and that therefore man- 
damus will not lie. 

It appears from the record that at about the time of the 
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filing of the complaint mentioned there was also a similar 
proceeding pending, in which relators were complainants, 
affecting the assessment of the Lincoln Gas Company. Be- 
fore the hearing of either of these cases, the matter of mak- 
ing a record of the proceedings and taking down the testi- 
mony was talked over by the relators and the city clerk, 
who was ex-officio clerk of the board, and it was understood 
by all parties to the proceedings that the clerk claimed the 
right to make the record, ‘and to select a stenographer to 
take down the testimony. There was mention made in a 
conversation between the clerk and one of the relators, Mr. 
Tibbets, as to who the stenographer should be, and the 
clerk stated that he had been informed by Mr. Rose, an 
attorney for the gas company, that respondent had been 
selected to take the testimony, and would appear at the 
hearing for that purpose. With his selection both relator 
and the clerk signified their satisfaction. The evidence 
shows that counsel for the traction company and the gas 
company had conferred with reference to the employment 
of a stenographer on their own account, agreeing upon re- 
spondent, and upon the equal payment by them of his fee.” 
It is without doubt true that respondent appeared in 
response to this latter arrangement, and that his stipulated 
pay or wage per diem was paid to him by the companies. 
It is further clearly shown that, during the hearing before 
the board, the respondent was present and took all of the 
testimony in shorthand. During the progress of the hear. 
ing in the gas company’s case, much documentary and oral 
evidence was introduced, and a stipulation entered into by 
- othe attorneys for the companies and the relators, that cer- 
tain testimony taken in the gas company case should be 
- used in the traction company’s case to save duplication. 
This stipulation was dictated to respondent as reporter. 
In the course of the hearing of the traction. company case 
exhibits were introduced, and, in the presenge of respond- 
ent, the clerk of the board asked one of the attorneys for 
relators whether he should take charge of the exhibits and 
place his filing mark on them, and was told that it would 


fo 


VoL. 70] SEPTEMBER TERM, 1908. 621. 


Mockett v. State. 


be sufficient to give them to the reporter, respondent, who 
thereupon took them, as he did all other exhibits, placing 
his filing marks on them, retaining their possession. At 
the hearing members of the council asked questions of the 
witnesses, and these questions were taken down, with the 
answers thereto, by respondent. It appears from the 
record that some time during the course of the hearing, the 
question occurred to counsel for the traction company and 
respondent whether relators would rely upon respondent 
for a transcript of the testimony should they desire one, 
and counsel for the company thereupon told respondent 
that if he was asked for a transcript by relators his duty 
would be to refuse, as he was employed solely by the com- 
panies. There was no other reporter present at the hear- 
ing, and the only record made of the proceedings and the 
evidence is that now in possession of respondent. There is 
nothing to show that at any time until demand was made 
upon respondent for a transcript, relators were aware that 
respondent considered himself the employee of the com- 
panies involved in the proceedings, rather than the official 
of all parties—the board, relators and the companies— 
concerned in the hearing. : 

The question we are called upon to determine is whether 
the writ should issue under the facts stated. The trial 
court found that the respondent, in assuming the duties 
as stenographer in taking the testimony before the board, 
acted in an official capacity, even though privately em- 
ployed by the companies, and would therefore be bound to 
furnish a transcript of the proceedings upon application 
of any party interested therein upon the payment of the 
usual fee therefor; and that, having entered upon the 
duties as stenographer, he would be estopped to plead a 
private employment attended with duties to one of the 
parties inconsistent with his duty to all. We are very 
clearly of the opinion that the judgment of the trial court 
is correct. The proceeding was one held before a public 
tribunal, the public at large being interested therein. In 
the very nature of the proceeding, it would seem to be 
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obvious that a record would and should be made of the 
hearing, a record available to all whose rights were in- 
volved. It is clear that the presence of respondent, with- 
out reference to the arrangment privately made by which 
he was induced to come, induced relators, as well as the 
clerk, tou omit to employ a reporter to make a record avail- 
able to all the parties. Respondent is an official court 
reporter, and must have known that the evidence being in- 
troduced, relating to matters of such considerable impor: 
tance, when reduced to written form, could not well be 
permitted to become the exclusive property of only one 
of the parties to the proceeding. In our opinion, there- 
fore, it becomes immaterial what was the private ayree- 
ment he had with the companies. This agreement was un- 
known to all except respondent and his employers. His 
conduct was well calculated to mislead the board, its clerk, 
and relators, all of whom.manifestly regarded respondent 
as the reporter for all. In the absence of his private agree- _ 
. ment with the traction company, and if he had appeared at 
the hearing in response to an arrangement with the clerk, 
there can be no question that this writ would issue. He 
would under such circumstances have been the de jure offi- 
cer of the board, whose duty would be to furnish the tran- 
script. He was, under the facts stated, none the less a de 
facto officer, assuming all the duties that would have de- 
volved upon an officer regularly appointed and qualified, 
and as such is amenable to the process of the court com- 
manding him to perform the duties of that office. He is, 
therefore, clearly estopped to plead his private employ- 
ment. In Kelly v. Wimberly, 61 Miss. 548, it is said: 

“A de facto officer can not remain undisturbed in office 
and claim that he is not a de jure officer. While in office 
he can be compelled to perform every official act in behalf 
of another which the duties of such office dictate. Mead . 
v. Treasurer of Ingham County, 36 Mich. 416.” 

It is recommended that the judgment of the district 
court be affirmed. . 


DUFFIE, C., concurs, 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


STaTE OF NEBRASKA, EX REL. RatpH W. BRECKENRIDGE, V. 
WILLIAM FLEMING, TAX COMMISSIONER OF THE CITY 
OF OMAHA. 


STaTe OF NEBRASKA, EX REL. Henry E. PauMeEr, v. WIL- 
LIAM FLEMING, TAX COMMISSIONER OF THE CITY OF 
OMAHA. 


FILep DECEMBER 16, 1903. Nos. 13,495, 13,496. 


1. Taxation: Foreign Corporations. The state may impose such con- 
ditions and limitations as it sees fit upon foreign corporations 
seeking the privilege of doing business in this state. 


2. Revenue Law: ConstriruTioNALiry. A general revenue law will not 

be declared unconstitutional on account of discriminative pro- 

. visions if such provisions. may be rejected and the law enforced 
without them. 


3. Mandamus: Courts: Limiratrions. This court can not attempt, 
prior to an actual controversy arising, to direct the officers 
charged with the enforcement of a law relating to their duty in 
putting it in operation. 


ORIGINAL applications for writs of mandamus to the tax 
commissioner of the city of Omaha. Writs denied. 


Charles J. Greene, Ralph W. Breckenridge, James C. 
Kinsler, John L. Webster and Timothy J. Mahoney, for 
relator. ; : 


Carl C. Wright, John M. Stewart, Thomas C. Munger, 
Leander M. Pemberton and Halleck F. Rose, contra. 


SULLIVAN, C. J. 


The question to be decided in these cases is not whether 
particular provisions of chapter 73 of the laws of 1903 are 
valid or ideally just, but whether the act, considered as a 
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whole, is a constitutional expression of the legislative will. 
Objection is specially urged acainst those sections of the 
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act defining the manner in which insurance companies are 
to be taxed, and it is said that the law discriminates 
against the property of foreign insurance companies and 
in favor of domestic corporations of that character. Relat- 
ing to the provisions of sections 59 and 60, it is plain that 
the tax of 2 per cent. upon the gross earnings of the com- 
panies mentioned in these sections is a tax imposed, not 
upon their property, but upon their privilege of doing 
business in this state. That the state may impose such 
conditions and limitations upon foreign corporations seek- 
ing the privilege of conducting their business in this state 
as it sees fit, is not a question open to discussion. Such 
companies have no authority to transact business in this 
state without the consent of the state, and, when they seek 
the privilege, they must comply with the conditions im- 
posed. After coming here, their property must be dealt 
with on terms of equality with the property of the citizen. 
It is subject to no further burden in the way of taxation 
than is imposed upon the resident, but, for the privilege of 
doing business here, they must submit to such conditions 
as the legislature sees fit to impose. Philadelphia Fire 
Ass’n v. New York, 119 U. 8.110; Paul v. Virginia, 8 Wall. 
(U. S.) 168; Pembina Consolidated Silver Mining & Mill- 
ing Co. v. Pennsylvania, 125 U. S. 181; Scottish Union & 
National Ins. Co. v. Herriott, 109 Ia. 606. The tax com- 
plained of is not in any sense a tax upon the property of 
these corporations, but a privilege tax and, as such, is 
wholly unobjectionable. 

Section 58 of the act relates to fire insurance companies 
organized under the laws of any other state or country and 
transacting business in this state. These companies are 
required to report the gross amount of premiums received 
by them, for insurance written upon property within the 
state, during the preceding year, and such gross receipts 
are to be taken as an item of property of that value, which 
is to be assessed and taxed on the same percentage as other 
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property. Section 61 relates to life, fire or accident in- 
surance, and surety companies organized under the laws of 
this state and doing business on the premium plan. These 
companies are to report the gross amount of premiums re- 
ceived for all Nebraska business done within the state, 
during the preceding calendar year, less the amount ceded 
to other companies as reinsurance, through regularly au- 
thorized agents in this state, and less premiums returned 
on canceled policies; such gross receipts, less the deduc- 
tions allowed, to be taken as an item of property of that 
value, and assessed and taxed on the same percentage as 
other property. It is claimed that the law, in so far as it 
allows the domestic companies to deduct from their gross 
receipts the amount paid for reinsurance and returned on 
canceled policies, discriminates in favor of the domestic 
company and imposes an undue burden upon the property 
of the foreign corporation. Without, at this time, stopping 
to construe these two sections and determine their exact 
meaning, we are of opinion that the foreign companies, if 
discriminated against, may successfully contend that the 
discriminative provisions are invalid, and that the law 
* must be enforced without them. Such companies can easily 
obtain redress in a proper proceeding, and, in any view of 
the matter, we are not, we think, required either by sound 
reason or legal necessity to declare the whole law uncon- 
stitutional. It is not every defect in a law, and especially 
in a statute of this importance, devised for the purpose of 
producing revenue for the state, where the business of the 
state and of every municipality therein is at stake, that 
requires a court to declare the whole law inoperative and 
void, if, by proper proceedings, the citizen prejudiced by 
the operation of the law may secure redress. It is far bet- 
ter that he should be required to take these proceedings 
than that the very life of the government should be im-. 
periled. This seems to be the current of authority. The 
federal banking act allows the state authorities to tax the 
shares of national banks, “subject only to the two restric- 
tions, that the taxation shall not be at a greater rate than 
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is assessed upon other moneyed capital in the hands of in- 
dividual citizens of such state, and that the shares of any 
national banking association owned by. nonresidents of any 
state shall be taxed in the city or town where the bank is lo- 
cated, and not elsewhere.” Sec. 5219, 3 U. S. Compiled Stat- 
utes, p. 3502. The revenue laws of New York allowed par- 
ties in that state to deduct from the value of their personal 
property all just debts owing by them, but provided that no 
deduction should be made on account of debts from the 
value of national bank shares owned by the party. © This 
law was sustained by the New York court of appeals, but 
the supreme court of the United States in Supervisors v. 
Stanley, 105 U. S. 305, held the law void so far as it re- 
fused the owner of national bank shares the same privilege 
extended to other owners of personal property, namely: to 
deduct their just indebtedness from the assessed value of 
such shares, but expressly held that the law was valid and 
enforceable in all of its other features, and that the illegal 
provision relating to the assessment of national bank 
shares did not have the effect of vitiating the whole law, as 
the complaining party might obtain redress by other pro- 
ceedings. In Levi v. City of Louisville, 97 Ky. 394, it was 
held that, under the constitution of Kentucky, taxes on 
property must be by valuation. The city of Louisville, by 
an ordinance, had directed the levy of a valuation tax upon 
all real estate in the city, but imposed a license tax upon 
those owning personal property in lieu of the valuation 
tax imposed upon real estate. It was held that, while the 
license tax imposed upon personal property was invalid 
and not authorized, this did not have the effect to destroy 
the ordinance so far as it authorized the levy of a legal tax, 
and that those who were unjustly burdened by the opera- 
tion of the ordinance might, in a proper proceeding, obtain 
the proper relief. 

The constitution of Louisiana required a tax to be levied 
upon all movable and immovable property in the state, to 
pay interest becoming due annually on all bonds issued 
by the state. By an act of the legislature a tax was im- 


Vou. 70] SEPTEMBER TERM, 19038. 527 


State v. Fleming. 


posed upon all property in the state, for the payment of 
interest on bonds, with the exeception of “household goods, 
silver plate, jewelry and mechanics’ and laborers’ tools to 
the amount of five hundred dollars in each, household.” 
In State v. Maxwell, 27 La. Ann. 722, defendant in error 
sought to enjoin the collection of a tax, upon the ground 
that the statute was unconstitutional in exempting from 
taxation any of the property of the state. The court said: 

“This court can not perceive how a taxpayer can justly 
complain that the levying of a tax is unequal, because some 
property in the state has been omitted in the assessment, 
either through inadvertence or because it is supposed to be 
exempted by an unconstitutional law; for the effect would 
be the same. Probably there never has been an assessment, 
which embraced all the property of the state, but that fact 
did not render the assessment unconstitutional. When 
the omission is discovered, the property must be assessed, 
for the constitution and laws require that all property 
shall be assessed.” 

It has been held in this state, that the omission of the 
assessor to list taxable property does not. invalidate the 
tax levied on other property. Burlington & M. R. R. Co. 
v. Saline County, 12 Neb. 396. 

It is further objected that this act provides different 
rules for ascertaining the value of the franchises of many 
of the corporations doing business in this state; that, in 
some instances, a tax is imposed upon the gross receipts of 
the corporation in lieu of an ad valorem tax levied upon 
the value of the franchises of other companies, and that 
these features of the law are so objectionable that it ought 
not to be enforced. We are all agreed that under the con- 
stitution of this state the franchise of a corporation is re- 
garded as property, and must be assessed and taxed as 
other property. That the same method of arriving at the 
value of different classes of property is not pursued or not 
required by the statute, is not an objection to the law, if 
equality of taxation is finally attained. The vast varieties 
of property that exist require different rules for the as- 


528 NEBRASKA REPORTS. [VoL. 70 


State v. Fleming. 


sessment of different classes, but if the legislature has 
provided a means by which the assessment, when made, can 
be equalized, so that no one person or interest is called 
upon to pay an undue proportion of the public burden, that 
is all that the taxpayer can demand. It may be true that, 
by the different rules provided for arriving at the taxable 
value of the franchises of the different classes of corpora- 
tions doing business in this state, the franchise of one com- 
pany may be assessed at a higher valuation than that of 
another, but, as all corporations are assessed in the county, 
precinct and city where their business is carried on, it is 
the business of the county and city boards of equalization: 
to fairly and impartially equalize the valuation of all per- 
sonal property assessed in their respective jurisdictions, 
and to raise or lower the same as the justice and equity of 
the case may require. Whatever directions the law may 
give to the assessor in valuing the property in the first 
instance, and whatever result these directions may produce 
in the assessment of franchises or other property of the 
taxpayer, the work of the board of equalization is to equal- 
ize the valuations made, so that every one, as nearly as that 
may be attained, shall stand upon an equal footing, and 
pay an equal proportion of the tax laid, according to the 
real value of his property. For this purpose, it may com- 
pel the attendance before it of any person, with books, 
records and papers; witnesses may be summoned and an 
investigation made to discover and redress any wrong or 
inequality suffered by any party from the work of the 
assessor. In this way, equality is attained and every in- 
terest protected. 

Counsel have requested, if we sustain the law, that we 
shall point out in our opinion the proper manner in which 
the assessment of certain particular property is to be 
made, and to give directions as to the special manner in 
which the law shall be put in force. A court is not an ad- 
ministrative board to direct the officers appointed to put a 
law in operation, and direct the particular method of pro- 
cedure, in advance of any controversy actually existing. 
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When a controversy arises and the question is properly 
before us, then, and not until then; can we undertake to 
determine it. It was stated in argument that something 
like three hundred cases had been brought to this court 
involving questions arising under the old revenue act. The 
questions which may arise under this, or any revenue act 
that could be passed, are innumerable, but, until they are 
brought here in a proper proceeding and we have had the 
benefit of argument and examination, we can not under- 
take a duty, which the law itself imposes upon those ap- 
pointed to administer it, or lay down rules in advance of 
any controversy for the enforcement of the provisions of 
the law. It is sufficient, at this time, to say that no objec- 
tions to the law have been raised, of such serious import as 
to require us to declare the whole act unconstitutional. 
As a whole, we believe the law to be a good one, and to have 
been framed with the object of reaching all property in this 
state, and to impose upon all taxable property its due 
share of the public burden. That it may fail in some in- 
stances does not require us to condemn it as a whole, and 
the writs applied for are accordingly denied. 


WRITS DENIED. 


| The following opinion was filed in these cases with the 
opinion of the court: 


FILED DEcEMBER 16, 1903. 


1. Taxation: Return. In making a return of his taxable property 
under the provisions of chapter 73 of the laws of 1903 the tax- 
payer may deduct from the credits due him all just debts by him 
owing at the time of such return. 


2. Revenue Law: CoNSsTRUCTION: CorporaTE Stock. Section 56 of said 
chapter 73 is a provision, not for taxing the corporations therein 
named on their capital stock, but for taxing the shareholders on 
the value of the stock held by them, and requiring the corpora- 
tion to pay the tax assessed against the shareholders. 


UNEARNED PREMIUMS. Unearned premiums returned 
to the insured on the cancelation of a policy of insurance do not 
constitute any part of the gross receipts of the company by 
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which the policy was issued, and need not be included in its 
return of gross receipts under the provisions of section 58 of the 
act. . 

: Gross Recrirprs. The tax imposed on the gross 
receipts of the insurance companies named in sections 58 and 61 
of the act is not in lieu of all other taxes; but such companies 
should be taxed on any real estate or other taxable property owned 
by them, the same as other parties. 


CorPoRATIONS AND AGENTS: Liapitrry. The law is not 
objectionable in that. it makes a bank responsible for the pay- 
ment of the tax levied upon the shares of stock held by its stock- 
holders, or an agent for the tax levied on the property of his 
principal. 

Gross Recerers. The gross receipts, required by the pro- 
visions of section 78 to be returned for taxation by express, tele- 
graph and telephone companies, refers to gross receipts for busi- 
ness done in this state, and does not include receipts for inter- 
state business. 


ApreaL: Jury. It is no objection to the act that, on an 
appeal from the board of equalization, no jury is provided or 
allowed on the trial of such appeal. 


Durrig, C. 


These two cases were argued and submitted together. 
The legislature, at its last session, passed an act to pro- 
vide a system of public revenue and to repeal certain sec- 
‘ tions of article VII, chapter 77, Compiled Statutes of 
Nebraska for the year 1901. This act is known as chapter 
73 of the laws of 1903. The legislature, by this act, evi- 
dently intended to provide an entire and complete system 
of taxation; its provisions, in many respects, being a radi- 
cal departure from the law heretofore in force. The re- 
spondent, who is the tax commissioner for the city of 
Omaha, was proceeding under the provisions of this act 
to assess the property within said city, being governed in 
said assessment by the provisions of the act as he under- 
stood and construed it. The relators, citizens and tax- 
payers of the city, have brought these actions, asking this 
court to award a mandamus commanding the respondent 
to proceed, in the assessment of the taxable property within 
said city, under the provisions of chapter 77 of the Com- 
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piled Statutes of 1901, claiming that the new act is in 
many of its provisions unconstitutional, and that these 
provisions were an inducement to the legislature in the 
passage of the act, and that it should therefore be held 
inoperative as a whole. That the act may not be symmetri- 
cal in ali of its provisions, is to say nothing more than can 
be said of any new revenue measure attempted by any 
legislative body. A revenue act is a matter of growth, and 
often requires many amendments and the careful atten- 
tion of many legislatures, before it can be freed from 
ascertained defects and imperfections. As was truly re- 
marked by one of the counsel on the submission of the case, 
the legislature which attempts to formulate a new system 
of revenue becomes a storm center, where all the conflict- 
ing interests of the state meet to secure the protection of 
their own particular business. All taxable property in this 
state is directly affected by the system of taxation which 
may be adopted, and all of the greater property interests 
are, aS a rule, seeking to press upon the legislature such 
measures as will be most favorable to them. Under these 
circumstances, it is not surprising that in the act now 
under consideration may be found some matters to which 
objection may be made, and, taking into consideration the 
fact that no act ever yet devised has been found equal to 
the equitable distribution among the property holders of 
the state of the burden of taxation, it would be still more 
surprising if the present act were one in which perfect 
equity, with all classes of property and every business in- 
terest in the state, was attained. 

Section 1, article IX of our constitution, is as follows: 

“The legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every per- 
son and corporation shall pay a tax in proportion to the 
value of his, her or its property and franchises, the value 
to be ascertained in such manner as the legislature shall 
direct, and it shall have power to tax peddlers, auctioneers, 
brokers, hawkers, commission merchants, showmen, jug- 
glers, inn-keepers, liquor dealers, toll bridges, ferries, in- 
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surance, telegraph and express interests or business, ven- 
dors of patents, in such manner as it shall direct by gen- 
eral law, uniform as to the class upon which it operates.” 

Section 4 of said article is as follows: 

“The legislature shall have no power to release or dis- 
charge any county, city, township, town or district what- 
ever, or the inhabitants thereof, or any corporation, or the 
property therein, from their or its proportionate share of 
taxes to be levied for state purposes, or due any municipal 
corporation, nor shall commutation for such taxes be au- 
thorized in any form whatever.” 

The principal objections urged against the act are that, 
in many of its provisions, it conflicts with these two sec- 
tions of the constitution, in that uniformity is not pre- 
served in the taxation of certain business interests, and 
that, in many cases, property which should bear its fair 
proportion of the tax escapes altogether. It is manifest 
that where a tax is to be levied by valuation, uniformity 
and equity in the valuation of the property of the indi- 
vidual or corporation must be preserved; and it is further 
evident that any law, which sanctions the exemption from 
its share of the public burden of any class of taxable prop- 
erty, would be an evasion of section 4 of the constitution 
above quoted. In considering the objections raised and 
discussed, the rule which also obtains, that the judiciary 
will not declare an act of the legislature unconstitutional 
unless it is clear that it infringes upon the fundamental 
law, must be kept in view.’ This rule is so well known, and 
so universally recognized, that a citation of authorities is 
unnecessary, and especially should this rule be fully ob- 
served in construing the provisions of a revenue law; and, 
unless it is impossible to avoid it, a general revenue law 
should never be declared inoperative in all its parts be- 
cause a particular part, relating to a distinct subject, may 
be invalid. A different rule might be disastrous to the 
financial operations of the government and produce the 
utmost confusion in the business of the entire country. : 
1 Cooley, Taxation (3d ed.), 464; Field v. Clark, 143 U.S. 
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649, 696; State v. Poynter, 59 Neb. 417. Section 1 of the 
act in question contains a definition of the words and 
phrases used therein. First, it defines the term “real 
property and real estate.” Second, the term “personal 
property.” Third, the word “property,” which is defined 
to include “every kind of property, tangible or intangible, 
subject to ownership.” Fourth, the word “money” is de- 
fined as including “all kinds of coin, all kinds of paper 
issued by or under authority of the United States circulat- 
ing as money, whether in possession or deposited in bank 
or elsewhere.” Fifth, the word “credit” is defined to in- 
clude “every demand for money, labor or other valuable 
thing, whether due or to become due.” Section 12 of the 
act provides, among other things, that “all property in this 
state not expressly exempt therefrom, shall be subject to 
taxation, and shall be valued at its actual value, which 
shall be entered opposite each item and shall be assessed 
at twenty per cent. of such actual value.” One objection 
made to the law is that it requires the listing for taxation 
of all “credits” due to the individual taxpayer or mercan- 
tile and other corporations or partnerships, whereas by 
the provisions of section 56 of the act the stockholders of 
a bank are taxed only upon the value of the shares thereof. 

By the provisions of section 27, article I, chapter 77, 
Compiled Statutes of 1901, the law formerly in force, it 
was provided that in making up the amount of credits 
which any person is required to list for himself or for any 
other person, company or corporation, he shall be entitled 
to deduct from the gross amount of credits the amount of 
all bona fide debts owing by such person, company or cor- 
poration to any other person, company or corporation for 
a consideration received, and, as there is no provision in 
the act under consideration for deducting the amount of 
the taxpayer’s indebtedness from the amount of his gross 
credits, it is said that the Jaw, if literally construed, would 
operate to ruin many of the business interests of the state, 
aside from compelling such taxpayers to contribute an 
undue proportion of the revenues required to be raised as 
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compared with banking and some other interests. In- 
stances are cited where wholesale and other merchants are 
indebted for a large proportion of the stock carried. At 
the same time, their books show credits due them from _ 
retail merchants and customers for amounts approximat- 
ing the value of their stock. These merchants, under this 
construction, would be taxed upon their goods in stock 
as tangible property, although they were largely indebted 
for such stock, and, at the same time, they would be taxed 
for the amount due them on account of goods sold to re- 
tailers and patrons and not yet paid for; whereas the banks 
of the state, or rather the stockholders of such banks, are 
taxed upon the value of the shares by them owned, while 
the money on hand, notes and bills receivable, and all other 
credits of the bank are not subject to taxation. This argu- 
ment may be true in part, but not altogether so. Ifa bank 
has a capital stock of $100,000 fully paid in, and $100,000 
reserve, and $50,000 of undivided profits, the stock of such 
a bank would, under ordinary circumstances, be worth 
$250,000 in the market, and a tax upon the shares of stock 
would be a tax not only upon the capital invested but upon 
the reserve and undivided profits as well. The amount of 
cash on hand and evidences of debt held by the bank for 
money loaned would not, of course, be represented in this 
assessment for taxation, but, in a practical view of the 
situation, the money on hand, aside from the reserve and 
profits undivided, would be money due depositors, the legal 
title to which is in the bank, it is true, but which, in equity, 
is the property of those who made the deposit. We think, 
however, that the word “credit” as used in this act may be 
fairly said to mean “net credit.” In section 58 of the act 
the legislature speaks of the “gross receipts” of insurance 
companies, and in section 77 of the gross receipts of ex- 
press, telephone and telegraph companies, and there are 
other indications that the legislature used the word 
“eross” when intending to include the whole of any par- 
ticular item; and it is fair to presume that, in speaking of 
credits, especially with the practice heretofore in vogue in 
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this state of taxing only net credits, the words “gross 
credits” would have been used had it been intended by the 
legislature to require the taxpayer to pay on all of his 
credits without deducting therefrom his bona fide in- 
debtedness. But even in the absence of the language used, 
authority is not wanting in support of the view that the 
legislature, in providing for the taxation of credits, meant 
net credits. The constitution of Indiana authorizes the 
law making power to “provide by law for a uniform and 
equal rate of assessment and taxation,” and that it “shall 
prescribe such regulations as shall secure a just valuation 
for taxation of all property, both real and personal, ex- 
cepting such only, for municipal, educational, literary, 
scientific, religious or charitable purposes, as may be spe- 
cially exempted by law.” The legislature of that state, in 
providing for the taxation of credits, provided, as did our 
former law, that the taxpayer might deduct from his gross 
credits all bona fide indebtedness due from him to other 
parties. In Florer v. Sheridan, 137 Ind. 28, the point was 
made that the act, so far as it allowed a deduction of debts 
from gross credits, was unconstitutional in that credits 
were property and the constitution required the taxation 
of all property. The supreme court said: 

“Credits are, by the constitution, property, and as such 
are to be taxed. Their just value is to be ascertained by 
subtracting bona fide indebtedness from the gross amount 
of the notes, accounts and other choses in action, and the ° 
balance is to he returned as belonging to the individual. 
Surely, the difference thus found is the precise amount 
and just value of the credits of the party in the legal and 
proper sense of the term. Section 1, article 10, of the 
constitution of Indiana, does not say the gross amount of 
all notes, accounts and other choses in action shall be 
taxed, and we can not so construe it without perverting 
its language and obvious meaning. Consider for a moment 
its practical operation under such a construction. A has 
an account against B. for $1,000, or a debt against him for 
a like amount, evidenced by a promissory note. B holds 
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an account or promissory note, evidencing a bona fide in- 
debtedness against A for the same sum of money. Equity, 
except where one of the parties is insolvent, treats these 
claims as compensating each other. Neither owes nor 
could recover, in an action against the other, and yet, if 
appellant’s theory is right $2,000 must be placed upon the 
tax duplicate, because the holders never met and settled 
or surrendered their claims. In such case, each is a chose 
in action held by the party to whom it belongs, and must, 
under the contention of counsel, be returned to the as- 
sessor, and yet it is obvious that neither as against the 
other has a penny of credit either in money or just value. 
If the owner is taxed upon such credit it is upon fiction. 
The tax duplicate, in this way, would be increased, but not 
from property of value in the state. We think the consti- 
tution requires. that property, wealth, substantial values, 
shall be taxed, but not imaginary values. As against an 
insolvent maker, the true value in money of the credit can 
only be taxed and so it is where a man has both credits 
and debts, if there is no balance there is no sum of money 
due, however large the items of account upon each side 
may be.” 

We are entirely satisfied with this exposition of the. 
meaning of the word “credit” as found in the act under 
consideration, and can not bring ourselves to believe that 
it was the intention of the legislature to tax what is aptly 
and properly denominated by the Indiana court as a 
“fiction.” The following cases may also be cited as sup- 
porting this construction: People v. Hibernia Bank, 51 
Cal. 243; Bank of Mendocino v. Chalfant, 51 Cal. 369; 
Treasurer of Fayette County v. Bank, 47 Ohio St. 5038. 

Referring again to the method provided by section 56 
for the taxation of banks, it is evident that all property of 
the same kind or class should be taxed in the same manner. 
There are numerous banks in this state of the class known 
as national banks. These banks are authorized and char- 
tered by the national government. By the law of their 
creation their capital stock can not be taxed, but the in- 
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dividual shareholders may be taxed upon the value of the 
shares held. Section 56 provides that the president, 
cashier or other accounting officer of every bank or bank- 
ing association, loan and trust, or investment company, 
shall, on the first day of April of each year, make out a 
statement under oath showing the number of shares com- 
prising the actual capital stock of such bank or company, 
the name and residence of each stockholder, the number of 
shares owned by each, and the value of said shares on the 
first day of April, and shall deliver such statement to the 
proper assessor; that such capital stock shall thereupon 
be listed and assessed by him, and return made, in all 
respects the same as similar property belonging to other 
corporations and individuals. It further provides that in 
case the bank shall have real estate or other tangible prop- 
erty which is assessed separately, then the assessed value 
of such real estate or tangible property shall be deducted 
from the valuation of the capital stock of such associa- 
tion or company, and that the assessor shall determine and 
settle the true value of each share of stock after an ex- 
amination of such statement, and that in case of national 
banks an examination of the last report called for by the 
comptroller of the currency may be made, and in case of 
State banks the last report called for by the state banking 
board. Provision is also made for further examination by 
the assessor, if the report is not satisfactory to him. The 
last clause of the section is as follows: “Such asociation, 
bank or company shall pay the taxes assessed upon its. 
stock and shall have a lien thereon for the same.” This 
clearly contemplates an assessment, not upon the capital 
stock of the bank itself, but upon the value of the shares 
held by the stockholders and against the stockholders. 
This is the only method in which a revenue may be derived 
from national banks. It is the only procedure authorized 
by the laws of the national government. It surely can not 
be made an objection to this act that other banks and bank- 
ing associations are taxed in the same manner and method 
provided for. the taxation of national banks. Neither is 
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it an objection that the bank is required to pay the tax. 
due from its shareholders. The supreme court of the 
United States, in National Bank v. Commonwealth of 
Kentucky, 9 Wall. (U. S.) 3538, in consi<lering a similar 
provision in the statutes of Kentucky, said: 

’ “Tf the state of Kentucky had a claim against a stock- 
holder of the bank who was a nonresident of the state, it 
could, undoubtedly, collect the claim by legal proceeding, 
in which the bank could be attached or garnisheed, and 
made to pay the debt out of the means of its shareholder 
under its control. This is, in effect, what the law of Ken- 
tucky does in regard to the tax of the state on the bank 
shares. It is no greater interference with the functions of 
the bank than any other legal proceeding to which its 
business operations may subject it, and it in no manner 
hinders it from performing all the duties of financial agent 
of the government.” 

This, we think, is a full answer. to the objection made, 
und we speak of it here because another objection to the 
law is that it requires the agents of insurance and other 
companies to pay the tax levied upon property of their 
principals in their possession or under their control, and 
makes them personally liable therefor. The agent or other 
party holding property of a nonresident may be made per- 
sonally liable by being garnisheed, and that the act con- 
templates that such agent should keep in his possession 
money of his principal sufficient to discharge the tax 
against his property, can not, in our opinion, be urged as 
aun objection against this law. As was said by justice 
Miller in the case last above referred to: 

“The mode under consideration is the one which con- 
gress itself has adopted in collecting its tax on dividends, 
and on the income arising from bonds of corporations. It 
is the only mode which, certainly and without loss, secures 
the payment of the tax on all the shares, resident or non- 
resident; and, as we have already stated, it is the mode 
which experience has justified in the New England states 
as the most convenient and proper, in regard to the numer- 
ous wealthy corporations of those states.” 
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Section 58, refers to fire insurance companies organized 
under the laws of any other state or country. It provides 
that such companies are to be taxed in the county, town, 
village and school district where the agent conducts the 
business, upon the gross amount of premiums received by 
it for insurance written upon property within the state 
during the preceding year, “such gross receipts to be taken 
as an item of property of that value, and to be assessed 
“and taxed on the same percentage of such value as other 
property.” Section 61 refers to life, fire or accident insur- 
ance companies and surety companies organized under the 
laws of this state, excepting fraternal beneficiary associa- 
tions and mutual companies that operate on the assess- 
ment plan, having no capital stock, and making no divi- 
dends, and whose scheme of insurance does not contemplate 
the return of any percentage of earnings or profits to the 
policy holders. These domestic companies are also to be 
taxed in the county, town, city, village and school dis- 
trict, where the agent conducts the business, upon the 
gross amount of premiums received for all Nebraska busi- 
ness done within the state during the preceding calendar 
year, less the amount of such receipts ceded to other com- 
panies as reinsurance through regularly authorized agents 
in this state, and less premiums returned on canceled poli- 
cies. The objection to these sections is that foreign com- 
panies are to be taxed upon their gross receipts, whereas 
domestic companies are exempt from taxation on such 
part of their gross receipts as has been used for reinsur- 
ance through agents operating in this state, and upon the 
amount of such premiums returned on canceled policies. 
All property in this state is, by the constitution, required 
to be taxed by valuation so that every person and corpora- 
tion shall pay a tax in proportion to the value of his, her 
or its property and franchise. It must be conceded -that 
property, whether belonging to the citizen or nonresident, 
must be equitably valued for taxation. When dealing with 
the taxation of property the legislature can not discrimi- 
nate in favor of the resident against a nonresident. Each 
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are to be treated alike, and each is to pay a tax in propor- 
tion to the value of his property. 

The question whether unearned premiums actually re- 
funded upon canceled policies constitute any part of the 
gross receipts of an insurance company, was before the 
supreme court of Illinois in the German Alliance Ins. Co. 
v. Van Cleave, 191 Ill. 410, and it was held that such re- 
turned premiums were not to be counted as gross receipts. 
Under our statute the insurer has a right, at any time dur- 
ing the life of his policy, to surrender it to the company 
and demand the return of the unearned premium. It is 
apparent, therefore, that all policies issued are upon the 
condition that they may be canceled at any time on de- 
mand of the person insured and that, in such case, the un- 
earned premium must be returned. In the case referred 
to, the court, in dealing with the argument made in sup- 
port of the proposition that gross premiums included 
premiums returned on canceled policies, said: “According 
to the argument which would include premiums returned 
on canceled policies, if an insurance company should issue 
a policy and receive a premium and at once cancel the 
policy and return the premium it would have done the 
amount of business represented by the policy and the 
amount received would be a premium for insurance busi- 
ness done. We do not think the language used will bear 
that construction. The merchant would not think of in- 
cluding in the gross receipts of his business any sales of 
goods with the privilege of return on the part of the pur- 
chaser, where they are in fact returned. In such a case 
there is in the end no sale and no business done, in any 
proper sense. So in the case of an insurance policy for a 
definite period with an agreement that it may run any 
portion of that period and then cease; if the policy is can- 
celed and the insurance ceases there is no insurance busi- 
ness for the remaining portion of the period. The pre- 
miums returned are not paid as a liability of the insurance 
company or as a charge or expense of conducting the busi- 
ness, but because one party or the other avails of the op- 
tion and terminates the insurance.” 
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We are entirely satisfied with the reasoning and with 
the holding that unearned premiums returned to the in- 
_ surance companies on canceled policies can not be included 
in the term “gross premiums,” and that foreign insurance 
companies, in their report required by the provisions of 
section 58 of the act, are not required to include such re- 
turned premiums as a part of their gross receipts. So far, 
then, we do not think that there is any discrimination 
made in favor of domestic companies. . 

A general objection is lodged against sections 58, 59, 60 
and 61 to the effect that, by taxing the gross receipts men 
tioned therein, all other property that may be owned by 
the companies named is exempt from taxation, and there- 
fore their provisions are unconstitutional. It is to be 
observed that no mention is made of any exemption in 
either of said sections. No mention is made of any property 
other than the gross receipts. In this respect these sec- 
tions are very different from the provisions of the Weaver 
law which the court declared unconstitutional in State v. 
Poynter, 59 Neb. 417, as that law expressly exempted all 
personal property from taxation except the gross receipts 
from premiums received. This, as we understand, was 
one of the main reasons for holding the law invalid. The 
sections under consideration simply provide that the gross 
receipts shall be taxed, under certain conditions, and say 
nothing about other property. These sections, taken in 
connection with other sections of the law, in our opinion, 
require insurance companies to list all their property, 
both real and personal. We do not think it can be con- 
sistently claimed that because section 58 makes no men- 
tion of real estate, the consequence of such omission is to 
exempt from taxation the real property of the companies 
named in that section which is held by them in this state. 
There is no requirement that all the law relating to the 
taxation of real and personal property should be contained 
in any one section of a statute. Section 12 of the act de- 
clares. that “all property in this state, not expressly ex- 
' empt therefrom, shall be subject to taxation”; and section 
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29 declares that “personal property, except such as is 
required in this chapter to be listed and assessed other- 
wise, shall be listed and assessed in the co.nty, precinct, 
township, city, village, and school district where the owner 
resides, except that property having a local situs, like 
grain elevators, lumber yards, or any established business, 
shall be listed and assessed at the place of such situs.” 
This section further provides: “The capital stock and 
franchise of corporations and persons, except as other- 
wise provided, shall be listed and taxed in the county, 
precinct, township, city or village, and school district 
where the principal office or place of business of such cor- 
poration or person is located within this state.” 

It is evident therefore, from a reading of section 29, 
that the words “assessed” and “taxed” were used in inter- 
changeably by the legislature and were intended to ex- 
press the same meaning. It may be true that, in listing 
and assessing the personal property of insurance com- 
panies, the particular mode or scheme of such assessment 
is not given, but this, we do not understand, can be urged 
as an objection to the Jaw. It has been the custom, here- 
_ tofore, for the legislature to provide general rules for the 
assessment of property, but this was undoubtedly because 
the assessment is committed to a large number of persons, 
whose judgment as to the value and method of arriving 
at the ‘value of property would naturally differ in many 
radical respects, if no general rules were provided by the 
legislature, and these rules were undoubtedly adopted 
with a view to arriving at a more equitable and uniform 
valuation of all the property in the state, and not because 
it was deemed necessary to provide these rules in order to 
make the assessment valid, or the tax laid on such assess- 
ment a valid tax. The failure of the legislature to provide. 
specific rules for the valuation of all or any part of the 
property in this state can not, we think, be held to be an 
objection to the law. 

The other features of the law to which objection is made . 
are contained in sections 16, 55, 67, 78, 122, 124 and 188. 
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Section 16 gives the agent, or one holding property in a 
representative capacity, and to whom the property is as- 
sessed, a lien upon the property of his principal in his 
possession for the amount of the taxes, to indemnify 
against the payment thereof; or, if he has paid the taxes, 
until he is reimbursed therefor. This is a copy of section 
140 of the old law which we are asked to reinstate, but, 
aside from this, we can see no objection to the law on 
constitutional grounds. By the common law an agent has 
a lien on the property of his principal for all expendi- 
tures, losses sustained, services in and about the property 
or thing entrusted to his agency, whenever they are proper 
or necessary or incident thereto. A similar law was sus- 
tained by the supreme court of Iowa in German Trust Co. 
v. Board of Equalization of the City of Davenport, 121 Ta. 
325, and Heinz & Fisher v. Board of Equalization of the 
City of Duvenport, 121 Ia. 445. 

Section 78 provides for the taxation of the tangible 
property of express, telegraph and telephone companies, 
and, in addition thereto, upon the gross receipts of such 
companies for the year next preceding the first day of 
April in which the tax is levied. The objection to this is 
that it is a taxation of interstate commerce, as the re- 
ceipts of such companies arise largely from the transac- 
tion of interstate business. The presumption obtains that 
the legislature intended to pass a constitutional law, and, 
in this view of the case, the gross receipts of these 
companies must be limited to include only the gross 
receipts arising from business transacted in this state. 
This view of the case is supported by Ratterman v. West- 
ern Union Telegraph Co., 127 U. S. 411, and State v. 
United States Fidelity & Guaranty Co., 98 Md. 314. The 
state board of equalization can prepare schedules to meet 
this construction, so that the law may be easily carried out. 

Sections 122, 123 and 124 relate to the equalization of 
valuations, and to appeals from the decision of the equali- 
ization board. The particular objection urged is that the 
taxpayer can not have a jury on the trial of an appeal, 
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It is sufficient to say, in answer to this objection, that it 
was within the discretion of the legislature to award an 
appeai or not at its pieasure, and that uo constitutional 
objection can be sustained to a law denying a jury trial in 
appeal cases, where the appeal itself might be denied. 

Section 188 is substantially the same as section 174 of 
the law heretofore in force, and which the relator seeks 
to have reinstated. Any objection which obtains to this 
section would certainly obtain to the law which he desires 
to have enforced. 


KIRKPATRICK and LEYTON, CC., concur. 


CARL TESKE, APPELLEE, V. MARTHA DITTBERNER ET AL., 
APPELLANTS.* 


FILep Decemner 16, 1903. No. 10,901. 


he 


. Devise: AGREEMENT TO Make. An agreement upon sufficient con- 
sideration to devise or bequeath property is valid and enforceable. 


2. Trust. In such case, equity will impress a trust upon the property, 
which will follow it inte the hands of personal representatives 
of the promisor or grantees without consideration. 


~ 


Validity. The agreement need not be in express terms to make a 
will; a promise that the promisee shall receive the property, or 
that it shall be left him at the death of the promisor, is sufficient. 


> 


. Fraud: Action. If the promisor, after performance by the promisee, 
conveys the property in fraud of the latter, an immediate cause 
of action to cancel the conveyance arises. 


Performance: STATUTE or Fraups. Performance of services of such 
a character that their value can not be estimated by a pecuniary 
standard, so that the court can not restore the promisee to the 
situation in which he was when the contract was made, or com- 
pensate him in damages, is sufficient to take such an agreement 
out of the statute of frauds. 


ot 


a 


. Specific Performance. While, in general, a contract for personal 
service, where full performance rests upon the will of the con- 
tracting party, is not specifically enforceable at suit of either 


*See former opinions, 63 Neb. 607; 65 Neb. 167. 
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party, when such services have been rendered or there has been 
a substantial performance of his contract on the part of the 
person agreeing to render them, the reason of the rule ceases, 
and the contract may be enforced. 


7. Performance by Promisee. A contract to leave property by will is 
not ambulatory or revocable, as being testamentary in character, 
after the promisee has performed his part of the contract. 


8. Homestead: Conveyance. Where real estate, the legal title to which 
is in the husband, has been selected and is occupied as a family 
homestead, it can not be conveyed or incumbered except the in- 
strument conveying or incumbering the same be signed and ac- 
knowledged by the wife, as is provided by section 4, chapter 36, 
Compiled Statutes, entitled “Homesteads.” 


A contract to convey the property embraced in a 
homestead, which reserves to the homestead claimants the right 
of use and occupancy until the death of the parties, or until aban- 
donment, is an incumbrance of the title thereto within the mean- 
ing and purview of said section 4 of the homestead act. 


AGREEMENT TO DEVISE: SPECIFIC PERFORMANCE. 
A parol agreement made by the husband with a third party to 
devise property embraced within a homestead, like an agreement 
to convey the reversionary estate, is in conflict with the pro- 
visions of the homestead act and is not specifically enforceable, 
even though substantial performance of the contract by the 
promisee may have taken place. 


11. Lands Included With Homestead. When such an agreement in- 
cludes other land than that included within the homestead, the 
contract may be specifically enforced except as it affects the 
homestead property. 


APPEAL from the district court for Madison county: 
JOHN 8S. ROBINSON, JuDGE. Reversed. 


William V. Allen and Willis E. Reed, for appellants. 


Patrick EH. McKillip, W. A. McAllister, James G. Reeder 
and Ralph W. Hobart, contra. 


HoLcoms, J. 


In the last opinion filed by Mr. Commissioner AMEs, it is 
shown that the agreement in question is testamentary. 
We entirely agree, and do not consider it necessary to say 


more upon that head. The validity of such agreements, 
38 
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when made upon consideration and free from objections 
that may be urged against all contracts, is beyond ques- 
tion. They have been upheld and enforced from an early 
period. Note to Johnson v. Hubbell, (10 N. J. Eq. 332), 
66 Am. Dec. 773, 784; Howe v. Watson, 179 Mass. 30; Bird 
v. Jacobus, 113 Ia. 194; Whiton v. Whiton, 179 Tl. 32. It 
is also well established that agreements of this character, 
in proper cases, may be enforced specifically. Equity will 
fasten a trust upon the property in the hands of the per- 
son who has promised to dispose of it by will, in favor 
of the promisee, which will follow it into the hands of 
personal representatives or grantees without considera- 
tion. Howe v. Watson, supra; Smith v. Pierce, 65 Vt. 200; 
Bruce v. Moon, 57S. Car. 60; Duvale v. Duvale, 54 N. J. 
Eq. 581, 56 N. J. Eq. 375; Fogle v. St. Michael Church, 48 
S. Car. 86; Price v. Price, 111 Ky. 771; Burdine v. Burdine, 
98 Va. 515. Nor is it necessary that the agreement be in 
express terms to make a will. A promise that the promisee 
shall receive the property, or that it shall be left to him, 
at the death of the promisor, is .sufficient. Kofka v. 
Rosicky, 41 Neb. 328. Counsel make a vigorous assault 
upon the latter decision. So far as it relates to cases of 
imperfect adoption, it chooses between two conflicting lines 
of authority, each well supported by reason and by adjudi- 
cations. It ought not to be disturbed simply because some 
other courts have taken a different view. But, in any 
case, so far as general agreements to dispose of property 
by will are concerned, when the letter or intent of the 
statute as to adoption is not involved, we do not think the 
soundness of the decision is open to question. These prin- 
ciples established, it follows of necessity that if the person, 
who has promised to leave his estate or some part of it 
to another, conveys the property in question to third per- 
sons, without consideration, or with notice, the convey- 
ance may be set aside at suit of the promisee who is de- 
frauded thereby. Kastell v. Hillman, 53 N. J. Eq. 49. And 
as clearly shown in the last opinion of Mr. Commissioner 
AMES, the fact that the promisor is still living is no neces- 
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sary obstacle to relief against the conveyance. There can 
be no specific performance till he is dead. But the con- 
veyance whereby he attempts to put compliance out of-his 
power, in fraud of the promisee, creates an immediate 
right of action. Synge v. Synge, 1 Q. B. (Eng.) 1894, 466 ; 
Duvale v. Duvale, supra. 

It.is contended further that no sufficient performance is 
shown to take the case out of the statute of frauds. To the 
writer, this contention appears well founded and alto- 
gether correct, but a majority of the court is disposed to 
the contrary view and to hold that the contention can not 
be sustained. It seems to me quite clear that the appellee 
can be amply compensated for the part of the contract 
performed by him, assuming its existence, and that there 
is no occasion for invoking the authority of a court of 
equity to decree specific performance on the ground that 
otherwise a fraud would be perpetrated upon him. I think 
there is far greater danger, by the establishment of a pre- 
cedent of decreeing specific performance under conditions 
and facts similar to those disclosed by the record, of mak- 
ing it possible that a fraud may be perpetrated on the 
aged, and the weak, and those closely connected by ties of 
blood, than of perhaps slight injustice to one who claims 
under so uncertain an agreement, which is only partially 
performed and for which, because of the particular facts 
and circumstances, ample compensation may be awarded 
by a money judgment. The authorities cited and relied 
upon by this court in Kofka v. Rosicky, supra, are regarded 
as warranting the decree prayed for, under the pleadings 
and the evidence in support thereof. In Rhodes v. Rhodes, 
3 Sandf. Ch. (N. Y.) *279, the court said: 

“Where the services to be rendered were of such a pe- 
culiar character that it is impossible to estimate their ° 
value * * * by any pecuniary standard, * * * it is 
out of the power of any court, after the performance of the 
services, to restore Henry Rhodes (the promisee) to the 
situation in which he was before the contract was made, or 
to compensate him in damages. The case is clearly within 
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the rule which governs courts of equity in carrying parol 
agreements into effect, where possession has been taken, 
or moneys laid out in improvements upon the land sold.” 

This statement was approved in Van Tine v. Van Tine, 
15 Atl. (N. J. Eq.) 249, and quoted from a note (p. 789) 
to Johnson v. Hubbell, supra. It was repeated in sub- 
stantially the same form in Shahan v. Swan, 48 Ohio St. 
25, and Sutton v. Hayden, 62 Mo. 101, also approved by 
this court in the Kofka case. It is true several courts have 
criticized Rhodes v. Rhodes, and declined to follow it. 

But it is held the question must be regarded as coming 
within the rule and settled in this state by Kofka v. 
Rosicky, supra. There are numerous other recent de- 
cisions which are believed to be in accord therewith. 
Winne v. Winne, 166 N. Y. 263; Svanburg v. Fosscen, 75 
Minn. 350; Owens v. McNally, 118 Cal. 444; Carmichael v. 
Carmichael, 72 Mich. 76. On principle, none of us doubt 
the soundness of the proposition being discussed. Where 
the situation is such that the promisee can not be restored 
to his original position, to permit the promisor to repudi- 
ate his agreement under cloak of the statute of frauds, 
having received a substantial and valuable consideration, 
would be highly inequitable. Courts of equity, from the 
very beginning, have striven to maintain the statute in its 
integrity as a preventive of fraud, while strenuously re- 
pressing its use as a means of working frauds. A defend- 
ant will not be allowed to shelter his own fraud behind the 
statute of frauds, nor to use that statute as an instrument 
of fraud and wrong. When the statute is invoked to sanc- 
tion a palpable fraud upon one who has performed his 
agreement and can not be restored to his original position, 
a court of equity must interpose its authority. Ryan v. 
- Dow, 34 N. Y. 307; Wilber v. Paine, 1 Ohio, 251; Hidden 
v. Jordan, 21 Cal. 92; Union Mutual Life Ins. Co. v. White, 
106 Ill. 67; Whitson v. Smith, 15 Tex. 33. 

It is stated in the last opinion in this case (65 Neb. 167), 
the plaintiff “has spent many of the best years of his life 
in the performance in good faith of the testamentary agree 
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ment, which the referee has found upon sufficient evidence, 
to have been entered into between himself and his parents. 
Ft does not appear to us that for a repudiation of the agree- 
ment by his father he could be adequately compensated 
in damages.” The grantee not only took with notice, but 
has no equities whatever. Her grantor is amply protected 
under the terms of the agreement. Repudiation of the 
agreement, assuming the facts to be as stated, is a fraud 
upon the plaintiff and will work an irreparable injury. A 
court of equity ought to interfere in such cases, if possible, 
and we think it has the power. 

But we are told the agreement is one for personal serv- 
ice, and hence is not specifically enforceable. To this there 
are two answers. In the first place, the contract provides 
for the care and maintenance of the promisor, or the al- 
lowance to him of a stipulated sum in lieu thereof, at his 
option. This feature of the agreement removes the objec- 
tionable features involved in an ordinary contract for 
support. Second, the agreement for service, as has been 
hereinbefore held, was substantially performed. If the 
agreement were newly made and the plaintiff were seeking 
specific performance, there would be another matter. Here, 
he has not only performed the services for many years, but 
has executed other portions of the contract, involving no 
little expenditure and labor. After performance, an ob- 
jection of this character comes too late. The rule that 
contracts for personal service will not be enforced specifi- 
cally, where full performance rests upon the will of the 
contracting party, is based on the consideration that the 
court can not make an efficient decree for specific perform- 
ance in such cases nor enforce its decree. when made. 3 
Pomeroy, Equity Jurisprudence (2d ed.), sec. 1405. When 
the service has been rendered, the reason of the rule fails 
and the rule ceases to operate. In almost all of the cases 
above cited personal services were the consideration of the 
contract. 

It is also argued that a testamentary agreement, being 
testamentary, must needs be ambulatory and revocatory. 
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Until performance on the part of the promisee, this might 
be true. Rut after the promisee has substantially per- 
formed all things to be done on his part, the contract to 
leave the property to him at the death of the promisor 
ceases to be wholly executory, and revocation would be an 
intolerable fraud, which a court of equity could not per- 
mit. Bruce v. Moon, 57 8. Car. 60. With the exception 
noted, the members of the court and of the commission, 
hearing oral arguments at the last submission of this 
cause, are all entirely agreed on the question hereinbefore 
discussed and decided. What has been said is to be re- 
garded as applying to the doctrine of specific performance 
of contracts of the nature of the one under consideration 
as they relate to real estate generally. A very important 
feature of the case at bar, and one of the chief points of 
controversy, bears upon the operation of the homestead 
law and its effect on the parol agreement as pleaded and 
proved. The subject has demanded no little research, in- 
vestigation and consideration. It is a fact established by 
the record that a portion of the real estate involved in the 
present litigation was, at the time of the making of the 
alleged agreement, the family homestead of the promisor 
and his wife, and occupied by them as such. Regarding 
the homestead, a question of prime importance arises, and 
that is, whether the agreement comes within the purview 
and inhibition of section 4 of the homestead act (Compiled 
Statutes, ch. 86; Annotated Statutes, 6200-6216), which 
declares that the homestead can not be conveyed or incum- 
bered, unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband 
and wife. In speaking of the homestead, we wish to be 
understood as having reference to that part of the real 
estate in controversy which consists of the dwelling house, 
in which the promisor, I*rederick Teske, and his family, at 
the time, resided, and its appurtenances and the land on 
which the same are situated, not exceeding 160 acres in 
area, nor $2,000 in value. Regarding the proper interpre- 
tation and construction of homestead statutes similar in 
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terms to ours, there is a sharp conflict in the authorities, 
and it is incumbent on us to adopt and hold to that doc- 
trine which seems consistent with our former decisions, 
and in harmony with the purposes and object of our home- 
stead act. While the agreement, as has been determined. 
is testamentary in character, yet its enforcement, by de- 
creeing specific performance, must rest upon equitable 
rules and principles applied generally to executory con- 
tracts for the sale and conveyance of real property. If a 
person may bind himself by contract to bequeath by will 
a certain estate in land, then, by the application of the 
same principle, he may be bound by an executory contract 
to convey the same estate by deed. In either event the 
promisee obtains an equitable right or interest which is 
recognized by courts of equity. The right of.the plaintiff 
to the specific performance of the contract relied upon, 
rests upon the alleged fact that he has substantially per- 

formed his part of the agreement, and that, thereby, an 
' equitable right to and interest in the land in controversy 
has arisen in his favor; that the enforcement of the agree- 
ment upon the part of the promisor, by a court in the ex- 
ercise of its equitable jurisdiction, is the only method by 
which he can obtain full and complete satisfaction, and 
thereby avoid an injury which otherwise would be the 
‘result. It is upon these same considerations that the 
specific performance of contracts generally for the sale of 
real estate by courts of equity is decreed. It is quite 
obvious, that if the agreement in the present case may be 
specifically enforced by resort to a court of equity as to 
the homestead of the promisor, then the doctrine is estab- 
lished in this jurisdiction that all executory contracts for 
the sale of real estate, even though a homestead, and in 
which the wife took no part, which are made subject to 
the rights and interest of the homestead claimants, may be 
specifically enforced, and the whole estate and legal title 
pass, when the homestead right and interest become ex- 
tinguished by death of the parties or by abandonment. In 
those states in which this doctrine obtains, the homestead 
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and reversionary estate are regarded as distinct and 
separate estates, the latter of which can be dealt with by 
the owner of the fee by contract, specifically enforceable, 
and which, it is held, does not violate the law granting and 
regulating the homestead right. 

The argument is advanced, in the present case, that be- 
cause the owner of the fee may, under the provisions of the 
homestead act, devise the homestead as he may elect, there 
exists no good reason for holding to the view that an agree- 
ment to will impinges on any of the provisions of the act, 
and that such agreements should, therefore, be specifically 
enforced in a proper case by a court of equity. To this it 
may be said that section 17 of the homestead act simply 
provides for the course of descent of the homestead after 
the homestead estate becomes extinguished, by directing 
its devolution on the heirs at law, subject to the right of 
disposition by will. In neither event does the course of 
descent and succession to the realty become fixed and cer- 
tain till the death of the owner of the fee. As has been 
seen, the agreement to will loses its ambulatory and revo- 
catory character after substantial performance by the 
promisee, while the disposition by will, under the pro- 
visions of section 17, is subject to revocation or annulment 
by proper conveyance of the homestead at any time before 
the death of the holder of the legal title. It can hardly be 
doubted that an agreement to devise property in a certain 
way, and on certain conditions, thereby subjecting it to a 
trust for the benefit of the promisee, is an incumbrance of 
the title, of the same nature and character as would be 
an agreement to convey the reversionary estate, reserving 
to the homestead claimants their homestead rights. Both 
agreements would rest upon the same general principles of 
law and equity for their enforcement and validity. To 
hold to the doctrine that such contracts are valid and en- 
forceable, is to restrict and limit the homestead estate to 
a mere matter of privilege of occupancy, and this, we are 
' of the opinion, was not in contemplation by the legislature 
when it enacted the homestead law. Our views in this 
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respect are strengthened by a reading of section 16, which 
exempts to the homestead claimant, and protects against 
legal processes for the time stated, the full value of the 
homestead, and provides that the disposition of one home- 
stead shall not be held to prevent the selection or purchase 
of another. Argument seems unnecessary in stating that 
the homestead, as viewed by the legislature, and which it 
provided for, was not simply the right to occupy as a place 
of abode, real estate, not exceeding the quantity and value 
mentioned, during the life of the homestead claimants. 
That which was evidently intended is that the physical 
property, including all and every interest and estate of the 
homestead claimants, should in no way be conveyed, en- 
cumbered or alienated, except by consent of both husband 
and wife in the manner pointed out by the act. If an 
agreement to will, which leaves the homestead right: un- 
affected so far as the use and occupancy of the homestead 
is concerned, is specifically enforceable, then it must fol- 
low, by the application of like principles, that an agree- 
ment to sell, reserving to the homestead claimants rights 
of the same character, is valid and may also be enforced, 
in a proper case, by a court of equity. And, carrying the 
doctrine to its logical conclusion, a conveyance absolute in 
form of the entire estate, by the owner of the legal title, 
would give to the grantee at least an equitable title to the 
reversionary estate, cognizable by a court of equity in a 
suitable proceeding when the homestead right becomes ex- 
tinguished. This is clearly inconsistent with our prior 
expression as to the true rule which should govern in such 
cases. A construction of the act leading to the result in- 
dicated would deprive the law of much of the wholesome 
and beneficent aims and purposes intended by the legisla- 
ture, and leave it a mere shadow of its former self as here- 
tofore construed. If the reversionary estate is encum- 
bered by contract, or conveyed to a third party by the 
holder of the title without the consent of the other claim- 
ant, every one must know that the homestead, that is the 
property, is materially and substantially diminished in 
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value and has lost its character for salability. The home- 
stead, as a species of property, has lost all value except 
for the right and privilege of use and occupancy during 
lives of the claimants. It could not then be sold and an- 
other homestead acquired with the proceeds, as is plainly 
contemplated may be done by the provisions of section 16. 
Many authorities of weight, and which are entitled to 
respectful consideration, are cited by appellee in support 
of his contention as to the validity of the agreement in so 
far as it affects the family homestead. Among these is 
Ferguson v. Mason, 60 Wis. 377, which is a leading case, 
and which, without question, fully supports the doctrine 
contended for. It is there held that a conveyance of land 
in fee to take effect at a future time, in which it is stipu- 
lated that the grantor shall have the possession and ab- 
solute use and control of the land during the life of him- 
self and wife, is valid, and vests the fee in the grantee, 
although the land was a homestead and the wife did not 
join. The opinion further holds that the wife has no in- 
terest in the homestead except that derived from the power 
to prevent an alienation thereof, and that at the death of 
the husband, the wife surviving, she becomes a tenant for 
life, and at her death, or second marriage, all her home- 
stead rights cease. That decision, it will be observed, 
although supported by authorities in many other jurisdic- 
tions, is not in harmony with the doctrine heretofore ex- 
pressed by this court on the same subject. In a later case, 
Jerdee v. Furbush, 115 Wis. 277, it is held that a convey- 
ance of the homestead by the husband, without the wife’s 
signature, conveys an equitable right to the legal title, 
enforceable on the extinguishment of the homestead by the 
death of the wife or otherwise. In the latter decision, 
Ferguson v. Mason, supra, was, as we read the opinion, 
reluctantly followed to its logical consequences. It is said, 
in the course of the opinion, that the court, in the prior 
case (Ferguson v. Mason), followed judicial decisions 
made under statutes more or less similar to those of Wis- 
consin, citing a number of such decisions, in preference 


Vou. 70] SEPTEMBER TERM, 1903. 555 
Teske v. Dittberner. 


to decisions to the contrary under like statutes, citing an- 
other line of decisions, in which is included from this state 
the case of Clarke v. Koenig, 36 Neb. 572. After discussing 
the subject further, it is observed by the court: 

“The law has thus stood for nearly a quarter of a cen- 
tury, and whether the court’s construction of the statute 
was right or wrong it must now be considered the law the 
same as if the idea involved were literally expressed in the 
statute. It relates to property. It has become, by the 
lapse of time, a rule of property, which, by well-settled 
principles, can only be rightly changed by a legislative 
enactment.” 

It is obvious that the court regards the later case as 
being ruled by Ferguson v. Jfason, solely by reason of the 
application of the doctrine of stare decisis, and it is fol- 
lowed with apparent hesitation. 

On the other side it is held, in Wettener v. Thingstad, 55 
Minn. 244, that the contract of the husband, without his 
wife joining therein, to convey his homestead is void for 
all purposes, and the husband is not liable in damages for 
its nonperformance. To the same effect is Barton v. Drake. 
21 Minn, 299. The supreme court of Alabama, in Alford v. 
Lehman, Durr & Co., 76 Ala. 526, holds that an attempted 
conveyance of the homestead, not executed in the manner 
provided by statute by both husband and wife, is a nullity, 
neither passing any estate to the grantee hor operating by 
way of estoppel against the grantors. After quoting from 
several other decisions of that court, it is observed by the 
court: 

“These decisions have failed to recognize any distinction 
between the conveyance of the homestead premises, and 
the mere right of homestead, which is recognized by some 
respectable authorities, and in support of which the ap- 
pellants’ counsel have made a most earnest and forcible 
argument. It is manifest that, if the owner were permitted 
to encumber the fee or reversion of his homestead, as dis- 
tinguished from the mere right of undisturbed occupancy— 
and by a mode of alienation dispensing with the voluntary 
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assent and signature of the wife—the provision of the con- 
stitution under discussion would have little more binding 
efficacy than a rope of sand, and its policy could be evaded 
by the husband with fatal facility. All that would be 
necessary, to effect such alienation, would be for the hus- 
band alone to convey or mortgage the premises one day, 
and abandon them the next; all of which might be done 
against the most earnest protest of an unwilling wife.” 

See also Phillips v. Stauch, 20 Mich. 369; Hall v. Loomis, 
63 Mich. 709; Pipkin v..Williams, 57 Ark. 242, 38 Am. St. 
Rep. 241; Thimes v. Stump/ff, 33 Kan. 58. 

In so far as this court has heretofore expressed itself 
regarding the scope and effect of our homestead statute, its 


decisions have generally been favorable to a liberal con-— 


struction of the act, such as would grant the fullest meas- 
ure of protection to the rights and interests of the home- 
stead claimants. The trend of the decisions has been 
toward a construction which would render an agreement 
or contract affecting the homestead, not executed in the 
manner provided by the act, void for all purposes. Gen- 
erally it is held, as we view the several utterances on the 
subject, that a contract relating to the homestead, not 
signed and acknowledged as required by the act, is a null- 
ity, and incapable of creating any rights, or affording a 
basis for the granting of relief either legal or equitable in 
its nature, not only in the homestead estate, but in the 
property itself embraced in the homestead. It. is very true 
that most of these decisions apply to contracts affecting 
directly the homestead right and estate, and yet, if the 
' reversionary estate is to be regarded as separable from the 
homestead estate, and capable of alienation by contract, 
executory in form or substance, then there is no reason 
why the doctrine obtaining in Wisconsin, as announced in 
Jerdee v. Furbush, supra, should not be held applicable 
here, and a conveyance or contract to convey, purporting 
to convey alt and every estate in the land, held to create 
an equitable right to the legal title, enforceable on the 
extinguishment of the homestead by the death of the wife 
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or by abandonment of the homestead. All of our prior 
utterances, we are satisfied, are inconsistent with this view 
and with such a construction of the homestead act. The 
very first utterance of this court on the subject is to the 
effect that a mortgage on the homestead, signed by the 
husband alone, is void. It is said: “The law proceeds 
upon the theory that both husband and wife are entitled 
to the benefit of the homestead act, and this right can not 
be waived except by the consent of both.” Bonorden & 
Ranck v. Kriz, 13 Neb. 121; Aultman & Taylor Co. v. 
Jenkins, 19 Neb. 209. It is held in Swift v. Dewey, 20 
Neb. 107, that a mortgage of a tract of land including 
a homestead, executed by a married man without the_ 
concurrence and signature of the wife, is invalid for 
the purpose of impairing, dismembering, or in any manner 
affecting such homestead or its appurtenances. To the 
same effect is McCreery v. Schaffer, 26 Neb. 178. Larson 
v. Butts, 22 Neb. 370, is a case wherein it is decided that 
a contract to convey a homestead, entered into by a wife 
in her own name, will not be specifically enforced because 
not signed and acknowledged by both husband and wife. 
“The title to a homestead,” say the court in another case, 
“can not be devested, or encumbered, by deed, unless such 
deed be executed and acknowledged by both husband and 
wife.” Betts v. Sims, 25 Neb. 166. Whitlock v. Gosson, 
35 Neb. 829, was a case where a mortgage had been 
executed on a homestead without the signature of the wife 
and under circumstances which appeal strongly to a court 
of equity for the granting of any relief which could be 
- extended by the application of legal or equitable prin- 
ciples, and yet the court said, after quoting the statute, 
that it was a plain provision against incumbrance of any 
kind and refused relief altogether. Clarke v. Koenig, 
supra, cited by the supreme court of Wisconsin, was a 
case regarding the specific performance of a contract for 
the sale of a homestead and it is said in substance: It is - 
the settled law of this state that the courts will not spe- 
cifically enforce such contracts not executed in the manner 
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pointed out by the act, and it is also held that the value 
of the property would not change the rule. In this case 
the subject matter of the controversy was a house and lot 
occupied as a homestead in a city. The doctrine thus 
announced is clearly inconsistent with and in opposition 
to that obtaining in Wisconsin and other jurisdictions 
holding similar views. We may cite also Violet v. Rose, 
39 Neb. 660; Prout v. Burke, 51 Neb. 24, as being in entire 
harmony with the cases preceding. But the court has 
gone further and committed itself to the doctrine that 
such a contract creates no rights either legal or equitable, 
but is a nullity for all purposes as declared by the statute. 
In Meek v. Lange, 65 Neb. 783, it is held that because of 
the provisions of section 4 of the homestead act, an ex- 
ecutory contract for the sale of the homestead to which 
the wife is not a party is invalid and its nonperformance 
does not furnish a basis for recovery of damages for the 
loss of the bargain. In the opinion it is said: 

“The doctrine that the contract was totally void, and 
would support no action for damages, is certainly sup- 
ported by text-writers and many decisions.” Citing nu- 
merous authorities in support of the proposition. Of like 
effect are Solt v. Anderson, 63 Neb. 734; Buettgenbach v. 
Gerbig, 2 Neb. (Unof.) 889. 

An examination of these several decisions and consid- 
erations of the homestead statute convinces us that the 
operation of the statute, and especially section 4, nullifies 
the parol agreement relied on by the appellee in so far as 
it relates to and affects the homestead property of the 
promisor and that specific performance of the contract 
as to such real estate should not be decreed by a court 
of equity. 

No valid objection, it would seem, from the foregoing 
discussion, can be urged against the authority of a court 
of equity to compel specific performance as to that part of 
the real estate involved in the present controversy not em- 
braced within the family homestead. Swift v. Dewey, 
supra; Weitener v. Thingstad, supra. 
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An examination of the evidence leads to the conclusion 
that the findings of fact and the views as expressed with 
reference thereto in the last opinion, except as the home- 
stead is affected, are sufficiently sustained, and for that 
reason should be adhered to. The former opinion is mod- 
ified as herein indicated, and the parole agreement on 
which the action is based, in so far as it relates to the 
homestead, is held to be a nullity and of no force and effect. 
The judgment last entered is set aside and vacated and 
the cause remanded to the district court for further pro- 
ceedings in harmony with the views herein expressed. 

It has been suggested that since the submission of this 
cause on rehearing, Frederick Teske, one of the appellants 
herein, has died. The rule is that where one of the parties 
dies between the date of submission of the cause in this 
court and the filing of an opinion therein, judgment may 
be entered as of the day on which the cause was submitted. 
Black v. Shaw, 20 Cal. 68; Danforth v. Danforth, 111 Tl. 
236; Jeffries v. Lamb, 73 Ind. 202; Bank of United States 
v. Weisiger, 2 Pet. (U. S.) 481; Bergen v. Wyckoff, 84 
N. Y. 659. 

The judgment entered in this court on this rehearing 
will, therefore, be entered as of the first day of January, 
1903. 

REVERSED. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY ET Al. 
v. LOUIS OLSEN.* 


Frrep DecemBer 16, 1903. No. 12,96L 


1. Remedies: ELecTIon or. One who is entitled to a choice of remedies, 
and takes such action as in law amounts to an election, is, by 
such election, precluded from pursuing the other remedy, but a 
mistaken and unsuccessful attempt to do so will not annul the 
former election, nor bar the right to pursue the remedy first 
selected. 


2. Application of Rule. The right given a member, by the regulations 
“Rehearing denied. See opinion, p, 570, post, 
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of the relief department of the defendant company, to “elect to 
accept the benefits in pursuance of these regulations, or to prose- 
cute such claims as he may have at law against the company,” 
when construed with the contract and regulations as a whole, 
requires the application of the well settled rule of law in regard 
to election of remedies. 


3. Railroad: ReEtierF DEPARTMENT: DisaBiLiry. The contract was for 
“payment for each day of disability by reason of accident,” and 
the regulations provide that “the word ‘disability’ shall be held 
to mean physical inability to work.” The decision of the medical 
examiner that plaintiff, who had suffered amputation of a leg by 
reason of his injury, was “able to work,” will not be construed 
to mean that plaintiff has recovered from his disability, when it 
is shown by the evidence that the examiner at the same time 
declared plaintiff “able to do light work at present, * * * but 
he is still disabled.” 


4. Disability: Decision or Examiner. The decision of the medical 
examiner that plaintiff is “not entitled to any further disability 
benefits” is a mere conclusion, and is not binding upon the 
parties. 


Error to the district court for Cass county: Pau Jus- 
SEN, JuDGE. Affirmed. 


J. W. Deweese, Byron Clark and Frank Bishop, for 
plaintiff in error. 


Matthew Gering, contra. 


SEDGWICK, J. 


The plaintiff in the court below was in the employ of 
the defendant company as a carpenter in its shops at 
Plattsmouth, Nebraska. He was also a member of the 
voluntary relief department of the company. The nature 
and terms of the contract of such membership are set forth 
in former opinions of this court. Chicago, B. & Q. R. Co. 
v. Wymore, 40 Neb. 645; Chicago, B. & Q. R. Co. v. Bell. 
44 Neb. 44. 

On the 14th day of August, 1896, while the plaintiff was 
engaged in his work for the company, he was injured 
by one of the company’s locomotives, from the effects of 
which he suffered an amputation of one of his legs, below 
the knee. He applied to the company for relief benefits 
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under his membership contract, and received onc dollar 
a day for fifty-two weeks, and fifty cents a day thereafter 
until the 16th day of September, 1897, He then applied to 
the company for work, stating that he was ready to work 
again, and the medical director of the department reported 
to the department that the plaintiff had recovered from 
his disability to work. A misunderstanding arose between 
the plaintiff and the defendant in regard to the terms of 
his reemployment with the company, and the plaintiff 
began an action in the district court for Cass county 
against the defendant to recover damages on account of 
his injury, which he claimed was the result of the negli- 
gence of the defendant. That action was tried by a jury, 
and a verdict rendered in favor of the defendant company, 
from which no appeal has been taken. Afterwards, the 
plaintiff brought this action in the district court for Cass 
county against the defendant company to recover relief 
benefits, claimed to be due the plaintiff from and after the 
16th day of September, 1897, at fifty cents a day. Upon 
the trial by the court without a jury there were findings 
- and judgment in favor of the plaintiff, which judgment 
the company seeks to have reviewed by these proceedings. 

1. The first defense is that the plaintilf, by the com- 
mencement of his action for damages, has forfeited his 
right to relief benefits under the contract. It is insisted 
that the rule of law, that “One who is entitled to a choice 
of remedies, and takes such action as in law amounts to 
an election, is, by such election, precluded from pursuing 
the other remedy, but a mistaken and unsuccessful at- 
tempt to do so will not annul the former election, nor bar 
the right to pursue the remedy first selected,’ does not 
apply in this case. 

In the brief upon this point it is said: 

“Tt.should be borne in mind that the plaintiff, inde- 
pendent of his contract of membership, has no claim what- 
ever on the relief fund, and under his contract he has no 
other or different right than what he contracted for. The 


relief benefit is governed by the terms of the contract. 
39 
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When he made the contract he knew, in case of injury, 
that he had a right, as between himself and the company, 
to look to the company for damages if he believed that 
the injury was caused by the company’s fault; and he had 
a perfect right to agree that, in case he brought suit to 
enforce a claim for damages, he would have no claim upon 
the relief fund mentioned in his contract. As he had no 
right to the relief fund prior to the making of the con- 
tract, he is in no position to urge a claim not in accord 
with the terms of the contract; so he must take his rights 
to the benefits under the contract, with the conditions im- 
posed in that contract, or not at all.” 

That is, by the contract for relief benefits, the plaintiff 
has agreed that his right to these benefits depends upon 
the condition named in the contract, that he shall not 
commence suit against the company for damages on ac- 
count of injury, and it is, therefore, not a case of the elec- 
tion of remedies. 

The contract under which the plaintiff claims relief 
benefits limits his right to maintain an action on that con- 
tract. It also imposes conditions upon the plaintiff, limit- 
ing his right to maintain an action for damages on 
account of the negligence of the defendant resulting in 
the injury. 

Rule 63, which is expressly made a part of the contract, 
was amended in 1894, before this cause of action arose, 
as follows: 

“In case of injury to a member, he may elect to accept 
the benefits in pursuance of these regulations, or to prose- 
cute such claims as he may have at law against the com- 
pany. ; 

“The acceptance by the member of benefits for injury 
shall operate as a release and satisfaction of all claims 
against the company * * * for damages arising 
from or growing out of such injury. * * * And 
further, if any suit shall be brought against the company 
for damages arising from or growing out of injury or 
death occuring to a member, the benefits otherwise pay- 
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able and all obligations of the relief department and of 
the company, created by the membership of such member 
in the relief fund, shall thereupon be forfeited without 
any declaration or other act by the relief department or 
the company.” 

This expressly makes the right to do the one depend 
upon his forbearing to do the other. By the terms of this 
contract, the acceptance by the member of relief benefits 
operates as a release and satisfaction of all claims against 
the company for damages arising from or growing out 
of such injury. Both remedies are thus brought within 
the purview of the contract. 

If an employee, who is a member of the relief depart- 
ment, is injured in the service of the company, his claim 
for relief benefits is a contract right. The provisions of 
the contract are clear and explicit. The amount due him 
is not subject to serious debate. His injury may or may 
not have been due to the negligence of the company. His 
supposed claim for damages may be doubtful, but his 
right to the benefits from the relief department is fixed 
and certain. He may have, as is said in defendant’s brief, 
“the sure benefits of relief funds under his contract with- 
out any expense or litigation.” After he has clected to 
avail himself of this contract and, by so doing, has there- 
by given the company an absolute defense against any 
suit for damages, shall he be held to have forfeited these 
“sure benefits” by an ill advised and wholly desperate 
suit against the company? Must he pay the company a 
specified amount (in this case $750) as a penalty for his 
‘hopeless action? If the contract were so worded as to 
preclude any other meaning, it is doubtful whether such 
‘a forfeiture would be enforced. While he has a doubtful 
‘claim for damages for the injury he has sustained, he 
may prosecute that claim, and, by so doing, abandon his 
claim for relief benefits. After he has elected to accept 
the relief benefits, in pursuance of his contract, he has 
thereby “released and satisfied” all claims against the 
company for damages from or growing out of the injury. 
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The rights of the parties are then absolutely fixed. He 
no longer has any claim against the company for dam- — 
ages, and the proposed penalty for attempting to assert 
one may well be thought too unconscionable to be en- 
forced by a court of justice. 

The provision that, “If any suit shall be brought against 
the company for damages arising from or growing out of 
injury or death occurring to a member, the benefits other- 
wise payable, and all obligations of the relief department 
of the company, created by the membership of such mem- 
ber in the relief fund, shall thereupon be forfeited,” 
must be construed in the light of the whole contract, and 
its effect is to designate what acts will be considered as 
an election to rely upon such claims as he may have at 
law against the company for damages. 

This language, construed with the leading clause in 
the same rule, “in case of injury to a member he may 
elect to accept the benefits in pursuance of these regula- 
tions, or to prosecute such claims as he may have against 
the company,’ provides for the application of the well 
settled rules of law in regard to election of remedies. 
This must be the fair construction of the rule when taken 
as a whole. 

There is no doubt that, if the plaintiff had elected to 
pursue one of the two courses, and had thereby fixed his 
rights under the contract, and he should afterwards de- 
sire to renounce that election and to take the other 
course, the defendant might consent to his so doing, and 
after such consent and action taken pursuant to such 
change of election, both parties might treat the latter 
course as the one elected by the plaintiff. 

This seems to have been the condition in Clinton v. 
Chicago, B. d Q. R. Co., 60 Neb. 692. In that case the 
plaintiff had received relief benefits under his contract. 
Afterwards, he attempted to renounce that election by 
prosecuting an action for damages for the injury sus- 
tained. The company paid him damages under this 
latter claim, and it was held that the plaintiff could not 


e 
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afterwards allege that he had not elected to prosecute his 
action for damages; and that his claim for the relief bene- 
fits of the contract was abandoned and forfeited. 

In the case at bar, the company insisted that the plain- 
tiff had made his election to rely upon his relief benefits 
under his contract, and that he could not be allowed to 
abandon that election and make a claim for damages 
for the injuries sustained. This contention of the company 
was sustained by the court. It was held that the plaintiff 
had elected to take the relief benefits and must abide by 
that election, and both parties must be now held to be 
bound by that determination. 

2. The remaining question controverted between the 
parties, is as to the meaning of the word “disability” as 
used in the contract between the parties. The contract 

‘provides for “payment for each day of disability by rea- 
son of accident occurring while the party is in the dis- 
charge of duty in the service.” The rule of the depart- 
ment, in force at the time the plaintiff became a member, 
-defines the word “disability” as follows: “Wherever 
used in these regulations, the word ‘disability’ shall be 
held to mean sickness or injury by reason of which an 
employee is unfit for duty in the service.” Afterwards, 
this rule was amended to read: “The word ‘disability’ 
shall be held to mean sickness or injury by reason of 
which, in the opinion of the superintendent of the relief 
department, a member should not work.” And still later 
the rule was again amended and provided: “The word 
‘disability’: shall be held to mean physical inability to 
work by reason of sickness or accidental injury; and 
the word ‘disabled’ shall apply to members thus physic- 
ally unable to work. The decision as to when members 
are disabled and when they are able to work, shall rest 
with the medical officers of the relief department.” 

The plaintiff contends that it does not sufficiently ap- 
pear that these amendments were made in such manner 
as.to be binding upon him, but, in our view of the matter, 
it is unnecessary to determine that question. What, 
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then, is the meaning of the word “disability” as used in 
the regulations of the department, as finally amended? 
Upon the cvidence contained in the record in this case, 
was the plaintiff disabled as the result of his injury, and 
did that disability continue during the time for which he 
seeks, in this’ action, to recover relief benefits? 

The plaintiff, as we have already seen, was paid bene- 
fits during the first year after his injury at the rate 
of one dollar a day, and for about one month thereafter 
at one-half that rate. The rule of the department, in that 
regard, provided for the payment to a member of the class 
to which plaintiff belonged of one dollar a day for a 
period of no longer than fifty-two weeks, and at half that 
rate thereafter during the continuance of the disability.” 

It is stipulated between the parties: “That on the 
16th day‘ of September, 1897, the medical examiner of 
said relief department, and who had had medical charge 
of the plaintiff during his disability, reported, to the rail- 
road company, the plaintiff, in accordance with the re- 
quirements of the relief department, as able to work on 
said day; and decided and reported that the plaintiff was 
not entitled to any further disability benefits.” - 

It also appears from the evidence that the plaintiff 
then applied to the company for work, and the company 
offered him employment, but the plaintiff insisted upon 
a guaranty of continued employment, or, as he stated it, 
he “thought he ought to have a guaranty for a life job.” 
This the company refused, and the company, on its part, 
required him, as a condition of his employment, to re- 
lease the company from further claims on account of 
his injury. 

The medical examiner testified upon the trial: 

Q. What conclusion did you come to with reference 
to his ability to work? 

A. I had seen Mr. Olsen almost every week since the 
time of his injury, and, after he was not confined to the 
house, he met me at the office of Dr. Livingston on Tues- 
days. When we had talked in regard to his condition, 
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off and on, I told Mr. Olsen I thought he was about able. 
for work soon. He said, “Yes, sir, I think I am.” I said, 
“T will see Mr. Helps, when I am at the shops some 
time, and see him in regard to work for you.” * * * 
He was wearing his artificial limb and said he was anx- 
ious to get to work, and I told him I thought he was able 
to work. And, after I made arrangements with Mr. Helps 
in regard to getting work, I saw him at Dr. Livingston’s 
office. * * * After examination, I came to the con- 
clusion he was able to do light work at present. 

And upon cross-examination he was questioned and 
answered as follows: 

Q. Then you think, Doctor, do you, that a man who 
has his leg cut off is fit for service? 

(The witness.) What kind of service? 

Q. Any kind of service which requires manual labor? 

(The witness.) I think there are lots of jobs he 
could do. 

Q. Do you think he could do carpenter’s work? 

A. It depends on what kind. 

Q. You know what kind of work he was engaged in— 
car repairing, climbing ladders about cars; you know 
about this? 

A. Yes, sir. I don’t think he could climb cars. No, sir. 

Q. Do you think he could perform service as carpenter, 
in the same way or any where near in the same manner 
as he did before the injury? 

A. I don’t think he could have filled the position he 
occupied at the time he was injured, at the time I re- 
ported him for work. 

Q. Do you mean to be understood as saying, upon your 
reputation as a professional man, that this man is not 
injured now the same way as he was during the early 
days of September, 1897? 

A. He has recovered from his injury, but he is disabled. 

Q. He will be disabled constantly? 

A. Yes, sir. 

Q. Isn’t he just as much disabled now, and wouldn’t 
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you say, Doctor, upon your professional knowledge, as he 
was on the Ist day of September, 1897? 

A, T have not cxamined him, but I should say, “No.” 

Q. State to the court in what particular there is any 
difference. 

A. He had been sick for a long while and was run down 
and had performed no exercise. I spoke of his condition 
then. He was not seasoned up, so to speak. 

Q. For instance, on or about the 15th of September, 
he was much more disabled than he is now? 

. His injury was healed. Perhaps not from his in- 


. From what then? 
A. From lack of exercise. 

Q. He was being paid for disability? 

A. Yes, sir. 

Q. He was receiving disability benefits? 

A. Yes, sir. 

Q. That disability you were allowing him because he 
had lost his leg? 

A. Yes, sir. 

Q. And it is still gone? 

A. Yes, sir. 

Q. Explain to the court where there is any difference 
in his injury, in his general health now and what it 
was then. 

A. He may get over the injury; recover. He can re- 
cover from that injury, but still he is disabled. 

Q. He is still disabled? 

A. For some things. 

Q. He is not disabled from running a bowling alley 
and billiard hall? 

A. I should think not. 

It appears from the above quoted stipulation that the 
decision of the medical examiner was, “That the plaintiff 
was able to work” and “was not entitled to any further 
disability benefits.” Of course, if he were still disabled, 
he would still be entitled to benefits. In that case, the 
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statement, that he was not entitled to benefits, would be 
a ‘conclusion only, and would be erroneous. What the 
examiner decided, then, was that the plaintiff was able 
to work, from which he concluded that he was not entitled 
to relief benefits. The evidence of the examiner shows, 
in what sense it could be said that plaintiff was able to 
work: ‘He was able to do light work at present;” “He 
has recovered from his injury, but he is disabled.” The 
contention of the defendant appears to be, that the mean- 
ing of the rules of the department is that the decision of 
the medical examiner is binding upon both parties, and 
that the point to be decided by the examiner was, whether 
plaintiff had so far recovered that he could work. How 
much or what kind of work he could do, was immaterial. 
If the decision was that he had so far recovered that he 
could do any act that could fairly be denominated work, 
his right to benefits was thereby terminated. This would 
seem to be the literal meaning of the words used, if taken 
by themselves. No doubt. this construction must be 
adopted unless the language, taken in connection with 
the remainder of the contract, is held to mean that in- 
ability to work is inability to perform his ordinary duties, 
in the employment in which he was engaged at the time 
of his injury. 

There seems to be no middle ground of construction 
of the contract. We can not give it the former meaning. 
The circumstances would be rare indeed, when the med- 
ical examiner of the company could not find something 
that the injured man might do, which could fairly be 
called work. These contracts for relief benefits are 
plainly not conceived in such a spirit. The latter con- 
struction is in harmony with the spirit and purpose of 
the contract, and we prefer to adopt it. Whether the 
meaning of the contract is that the decision of the med- 
ical examiner shall be conclusive upon the parties as to 
the question of disability, and whether such provision 
would be enforced, are questions not necessary to the de 
termination of this case, and are not decided. 
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There is no error in the record, and the judgment of 
the district court is 
AFFIRMED. 
The following opinion upon motion for rehearing was 
filed May 18, 1904. Rehearing denied: 


SEDGWICK, J. 


In the brief upon this motion for rehearing it is in- 
sisted that: 

“The hard and fast rule of determining the meaning 
of the words, ‘physical inability to work,’ by holding that 
they mean the same kind of work at which he was 
engaged at the time of the accident, * * * seems un- 
reasonable and unwarranted.” 

There seems to be force in the argument that, if the 
plaintiff had recovered from the injury so as to be able . 
to perform labor similar and equivalent to that required 
in the employment in which he was engaged at the time 
of the accident, or was able to perform the duties of an 
engagement that was open and available to him, whereby 
he could support and maintain himself as he was able to 
do before the accident, he was “able to work” within the 
meaning of that expression in the contract. 

The conclusion in this case would not be affected by 
such construction. The fact in this case as to whether he 
had recovered from his disability, as pointed out in the 
opinion, is to be determined upon the stipulation of the 
parties to the effect that the medical examiner decided 
“that the plaintiff was able to work” and “was not en- 
titled to any further disability benefits,’ and upon the 
evidence of the examiner himself showing in what sense, 
and to what extent, the plaintiff was “able to work.” 
Under that stipulation and evidence, the plaintiff was 
still disabled under either construction of the contract. 
It is therefore unnecessary, in this case, to decide 
whether “inability to work is inability to perform his 
ordinary duties in the employment in which he was en- 
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gaged at the time of his injury,” or the word inability 
should be construed as above indicated. 

Upon the other point urged in the motion and brief, 
no authority is cited supporting the proposition that the 
defendant could, in the first action, take the position that 
it was not liable for damages because plaintiff had elected 
to receive relief benefits, and, having defeated plaintiff’s 
action for damages upon that contention, then insist that 
it was not liable for relief benefits because of the bring- 
ing of the action which it had so defeated. ; 

We are satisfied with our conclusion upon this point, for 
the reasons stated in the opinion. . 

The motion for rehearing is, therefore, overruled. 


REHEARING DENIED. 


HERMAN KIELBECK, ADMINISTRATOR OF THE ESTATE OF 
CHARLOTTE BARTENBECK, DECEASED, V. CHICAGO, Bur- 
LINGTON & QUINCY RAILROAD COMPANY. 


Fitep DECEMBER 16, 1903. No. 13,180. 


1. Trial: Evipence: The trial court is not required to submit a case 
to the jury unless the evidence supporting it is of such a char- 
acter that it would warrant the jury in basing a verdict upon it, 
and a fact may be so conclusively established that slight evi- 
dence, suspicious and uncertain, will not be allowed to over- 
throw it. 


2. Verdict: Instructions. If a verdict is the only one justifiable by 
the evidence, instructions to the jury will not be examined. 


Error to the district court for Furnas county: HANSON 
M. Grimes, JupGE. Affirmed. 


Ernest B. Perry, Thomas 8. Allen, Addison 8. Tibbets 
and Walter L. Anderson, for plaintiff in error. 


J. W. Deweese, Frank EH. Bishop and J. T. McClure, 
contra. 
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AMES, C. 


The track of the defendant company extends easterly 
and westerly from a point in this state where there is a 
passenger station, and an unincorporated village called 
Holbrook. Immediately to the westward of the station 
the track is crossed at right angles by a public road. About 
180 feet north from the crossing, begins a scattered row 
of houses on the east side of the highway, merging some 
distance further northward in a cluster of buildings con- 
stituting the hamlet. The station house stands on the 
opposite or south side of the track. From the crossing 
eastward along the track, 23 feet from it on the north side, 
measuring from center to center, extends a side track. 
Strung along the north side of the side track and beginning 
74 feet east of the east side of the public road, are the fol- 
lowing buildings upon the defendant’s right of way: First, 
a small coal shed, not so large or high as to obstruct a 
view from the highway of a locomotive headlight; second, 
at a distance of 208 feet eastward from the coal shed, the 
intervening space being open and unobstructed, and at 
about 300 feet from the highway, is a grain elevator, 48 
feet in length, along the track; and third, eastward from 
the elevator, after an interval of 204 feet, or about 600 
feet from the crossing, some low, fenced, open cattle pens, 
commonly known as stock yards. The northern boundary 
of the defendant’s right of way along this space is 150 
feet from the main track, and along this northern boun- 
dary, adjacent to a public road or street, are standing at 
intervals some ordinary corn cribs. There was also, at the 
time below mentioned, a box car standing on the side track 
immediately east of the crossing. There are ten or more 
regular trains passing this point daily, but often not on 
schedule time, and there are occasional special or extra 
‘trains, so that the passage of a train, at any time, may 
reasonably be expected. 

At 6: 38 o’clock P. M., on the 10th day of October, 1900, 
one of the defendant’s passenger trains arrived from the 
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east, halted at the station to discharge and receive pass- 
engers and express matter, and passed on westward. It 
was followed shortly afterwards by what is called a “lone 
engine,” that is, a locomotive not hauling any cars except 
its own tender. There are several guesses by the witnesses 
as to the interval between the passage of the train and that 
of the engine, varying between 5 and 20 minutes. The only 
definite testimony on the point is that of one of the wit- 
nesses of the plaintiff, that he arrived at the scene of the 
accident, below mentioned, at 15 minutes after it occurred, 
which was 15 minntes past 7 o’clock. The consensus of 
opinion of all the witnesses is that the train and engine 
were running at about the saine rate of speed, which was 
estimated at 30 miles an hour. This being, as we are 
bound to presume it to have been, the fact, the interval of 
time was 22 minutes, and the train was 11 miles away 
when the engine arrived at the crossing. Just before the 
arrival of the latter, a witness named Jaynes drove with 
a team and bugey from the village toward the track, and 
when within two or three rods of the crossing saw the head- 
light, and heard the whistle and bell of the locomotive, and 
stopped in the road to permit of passage of the latter un- 
obstructed. Immediately afterwards a lumber wagon 
drawn by two horses, and containing three women and 
three small children, came on from the north and, turning 
to one side, drove past him. Once as they were passing, 
and once afterwards, he cried out to them to “hold on 
there, a train is coming,” or words of that import; but they 
drove on heedlessly, at a trot, until they collided with the 
engine. Whether they heard the warning is not known. 
All the women and one of the children were instantly 
killed. 

The plaintiff, who is administrator of one of the de- 
ceased women, contends for four propositions: First, that. 
the structures along the north side of the side track and 
the right of way were so built as wrongfully or negligently 
to obscure the approach of trains from the east to persons 
traveling along the highway, but there is not shown to be 
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anything unusual about their structure or situation; the 
approach of the locomotive in question was seen in due 
season by every witness who was on or near the highway 
at the time of the casualty, and no one complains of having 
suffered any inconvenience from this cause at any other 
time. The complaint is, therefore, clearly without evi- 
dence in its support. Second, that the engine was driven 
at a too great and negligent rate of speed. It does not 
appear that there was any peculiar or unusual circum- 
stance or condition attending the scene of this accident, 
and it has been uniformly held, both in this state and 
elsewhere, that a railway company is not liable in damages 
resulting from the usual and ordinary operation of its 
trains, and that outside of thickly populated neighbor- 
hoods in and near considerable cities and villages, the rate 
of speed of a train or locomotive is not, of itself, evidence 
of negligence. If the law were otherwise, and a rate of 30 
miles an hour were adjudged to be such evidence, the so- 
called “limited” trains and “flyers,” in use between the 
principal centers of population, would be compelled to go 
out of service. We think that so revolutionary a regula- 
tion ought to be left to legislation other than judicial. 
Third, that the engine and the train were run so near to- 
gether that the noises of the two were confounded and con- 
fusing. Granting the plaintiff’s rate of speed, and taking 
the guess of his lowest witness as to the interval of time, 
the distance could not have been Jess than two and a half 
or three miles, while his other witnesses would make it 
from five to seven and a half or ten miles; and, besides, no 
one testifies to having been confused in this manner; one 
witness merely testifying to the effect that when he first 
heard the engine nothing had occurred to arrest his atten- 
tion; and he did not notice but what the noise was that of 
the train. 

Finally, it is said there is a conflict in the evidence as 
to whether the approach of the engine was duly signaled. 
We are unable to discover it. All are agreed that a head- 
light, denoting a “special,” was burning, and that a blast, 


VOL. 70] SEPTEMBER TERM, 1903. 575 


Kie!lbeck v. Chieago, B. & Q. R. Co. 


from the whistle was blown at or about the usual place, 
80 rods east of the station. Some of the witnesses testify 
to having heard subsequent blasts, and others that they did 
not hear them or did not take notice. Similarly with re- 
spect to the bell. Jaynes, the witness above mentioned, 
who alone of all those sworn was in a situation clearly to 
observe the fact and to have it indelibly stamped upon his 
memory, testifies, without hesitancy, that it rang con- 
tinually until the instant of the collision. He is corrob- 
orated by two or more others, who testify to having heard 
the ringing. All the witnesses are, so far as appears, dis- 
interested. One of those who remembers having heard the 
whistle more than once was called by the plaintiff, but for 
the plaintiff there are several who say. they did not hear, 
or did not notice the bell. They were not at the time near 
the crossing, and before the collision there had nothing 
occurred to attract their particular attention or to fix any 
circumstance upon their minds, and none of them is willing 
to go so far as to say that the whistle was not blown re- 
peatedly, or that the bell was not rung continuously. 

We do not think that such testimony, though, in this 
ease, no doubt truthful, can be dignified by the name of 
evidence. There are millions of people in this country who 
did not see the last partial eclipse of the sun, although it 
was visible from all parts of the United States, and the 
sky was clear over nearly the whole territory. People sit 
for hours in their own quiet homes without hearing the 
clock strike. Few of the dwellers in the larger cities hear 
the alarms from the fire department stations, or the whist- 
ling of tugs in the harbors. But the clock strikes every 
hour or oftener; the alarms are sounded frequently, and 
the tugs blow their blasts almost constantly. There is no 
class of occurrences which people are less likely to notice 
or remember than those with which, from frequent repe- 
tition, they are familiar, or those which, happening at 
stated intervals or in connection with other familiar hap- 
penings, are expected. 

But it is unnecessary to pursue the subject further, This 
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court seems to us to have set the matter at rest in a recent 
decision pronounced, after mature deliberation, in Chi- 
cago, h. L. & P. &. Co. v. Sporer, 69 Neb. 8: “The trial court 
is not required to submit a case to the jury unless the evi- 
dence supporting it is of such a character that it would 
warrant the jury in basing a verdict upon it,” and “A fact 
may be so conclusively established that slight evidence 
suspicious and uncertain will not be allowed to overthrow 
it;” citing to the same effect Commissioners of Marion 
County v. Clark, 94 U.S. 278, 24 L. ed. 59. We think that 
the rule thus announced applies with accuracy to the case 
at bar. 

It would be possible to presume that that which the 
plaintiff’s witnesses say, merely, that they did not hear, 
‘or did not take notice of, did not happen, and that the 
defendant’s witnesses, who testify positively to the clearest 
recollection of hearing it, and who, therefore, can not be 
mistaken, are perjured; but surely such a presumption 
would be supported only by the slightest, most uncertain 
and most suspicious of testimony. A verdict having so 
flimsy a foundation could not, under the authorities cited, 
be upheld. It is unnecessary to discuss the evidence of 
contributory negligence, which is without conflict and, as 
it seems to us, conclusive. 

At the conclusion of the trial, the court submitted the 
case to the jury by a series of instructions, which, from a 
cursory reading, appear to be objectionable only for the 
reason that they were unnecessary, and the jury returned 
a verdict for the defendant, upon which a judgment was 
entered, which the plaintiff seeks to reverse by this pro- 
ceeding. The plaintiff asks a reversal for the sole reason 
that, as he contends, the instructions, or some of them, are 
erroneous, but, even if they be so, the verdict being the 
only one justifiable by the evidence, he has suffered no 
prejudice. 

It is recommended that the judgment of the district 
court be affirmed. 


HAstTines and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


WILLIAM SCHMIDT, JR., A MINOR, BY WILLIAM SCHMIDT, 
Sk., HIS NEXT FRIEND, V. CITY OF FREMONT. 


Firzep DecemBer 16, 1903. No. 18,233. 


1, Cities: Notice. The maxim that physical incapacity to perform a 
duty enjoined by law excuses nonperformance, is not available 
to extend the time, or afford an opportunity, for the fixing of a 
statutory liability upon another. 


DEFECTIVE SIDEWALKS: Liapiyiry. Unless the notice re- 
quired by section 39, article 3, chapter 13, of the Compiled Stat- 
utes of 1901, governing cities of more than 5,000 and less than 
25,000 inhabitants, has been given within the prescribed time, 
there can be no recovery from such a city of damages arising 
from the causes therein mentioned. 


2. 


Error to the district court for Dodge county: Jamus A. 
GRIMISON, JUDGE. Affirmed. 


Frank Dolezal, for plaintiff in error. 


Charles EH. Abbott, contra. 


AMES, C. 


The plaintiff in error, when a boy ten years of age, fell 
on a sidewalk in the city of Fremont and broke his arm. 
This action was brought to recover damages from the city, 
for alleged negligence in permitting the sidewalk to be 
dangerously out of repair, and thereby causing the fall. 
After the introduction of evidence by both parties, the 
jury were instructed to return a verdict for the defendant, 
which they did; and a judgment was rendered accordingly. 
The statute governing the city at the time of the accident 
contained the following section: 


“No city shall be liable for damages arising from defec- - 
40 
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tive streets, alleys, sidewalks, * * * within such city, 
unless actual notice in writing of the accident or injury 
complained of, with a statement of the nature and extent 
thereof, and of the time when and the place where the same 
occurred, shall be proved to have been given to the mayor 
or city clerk within thirty (30) days after the occurrence 
of such accident or injury.” 

No notice conformable to the statute was served upon 
the mayor or city clerk, or attempted so to be, until the 
37th day after the accident complained of. The plaintiff 
contends that he is excused for failure to give such notice 
sooner, by reason of incapacity caused by his injury. 
Whether he is so or not is the only question presented for 
review. The plaintiff cites no authority directly in point 
supporting his contention, but urges that physical inability 
to comply with the law, without fault on his part, is, like 
the act of God, a sufficient excuse for noncompliance. The 
validity of the general rule is not doubtful, but we appre- 
hend that it is available only as an excuse for the non- 
performance of a legal duty by the party pleading it, but 
not to extend the time, or afford an opportunity, for the 
fixing of the statutory liability upon another. 

This court held in Goddard v. City of Lincoln, 68 Neb. 
594: 

“The liability of a city, for injuries resulting from de- 
fective streets or sidewalks, rests exclusively upon ex- 
press or implied provisions of the statute, and it is com- 
petent for the legislature to limit such liability or remove 
it entirely. Where a duty is imposed by the legislature, 
that body may qualify and limit it, and one complaining 
of an omission to discharge such duty will not be heard to 

‘complain of the qualifications and limitations accompany- 
ing it.” 

The notice required by this statute, like the three days’ 
notice required in forcible detainer proceedings, is in the 
nature of a process by which the action to recover damages 
is begun, and the statute itself is in the nature of a special 
statute of limitations without exceptions. We are of opin- 
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ion that the court can not engraft an exception upon it by 
construction. 

It is recommended that the judgment of the district 
court be affirmed. 


Hastines and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


CorN EXCHANGE NATIONAL BANK, APPELLANT, V. PETER 
JANSEN ET AL., APPELLEES. 


Fitep DecemMBER 16, 1903. No. 13,252. 


1. Contract: Vaxipity. The validity of a contract assailed for illegal- 
ity is not determined by its formal incidents but by the nature of 
the transaction and the intent of the parties. 


A contract, void for illegality in its inception, is 
not validated by being sued upon in a foreign jurisdiction. 


3. Findings: Evipence. From an examination of the record it ap- 
pears that the evidence sustains the findings and judgment of 
the trial court. : 


APPEAL from the district court for Jeffersen county: 
JOHN 8. STULL, JUDGE. Affirmed. 


Arnott C. Ricketts and Lowe A. Ricketts, for appellant. 
Frank M. Hall and John Heasty, contra. 


AMES, C. 


In and prior to the year 1893 Peter Jansen was en- 
gaged, through the agency of Congdon & Co., commission 
dealers in Chicago, in gambling in grain options on the 
board of trade in that city. That the transactions in which 
he was engaged, the buying and selling of options to be 
settled at future dates, by ascertainments and adjustments 
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of differences in market prices, without the delivery of the 
commodities nominally dealt in, was gambling, within the 
meaning of that word at the common law, is agreed by 
counsel and need not be discussed. It is, indeed, contended 
by counsel for the plaintiff that, at the time the several 
purchases and sales were made, there was no agreement 
that grain should not be delivered pursuant to them, and 
that, in fact, either party to any such transaction was law- 
fully entitled to such delivery. But we are of opinion that 
the intent of the parties, as disclosed by a long course of 
transactions, is more indicative of the real nature of the 
latter than are the forms observed in effecting their pur- 
pose, and that illegal practices are not purged of their 
vice because of a superficial resemblance to legality. 
Moneys required for the prosecution of these undertak- 
ings were furnished by Congdon & Co. to Jansen, frum 
time to time, and charged to him upon a pretended book 
account, upon which he was supposed to be credited with 
his winnings at the game. It does not appear that he ever 
owed them any lawful debt, but, at the time mentioned, he 
had. been charged by them on this account with a sum of 
money largely exceeding the aggregate amount of the 
securities in dispute in this action. Jansen was the owner 
and payee of three negotiable promissory notes, secured by 
as many several mortgages upon lands situate in this state, 
These notes he indorsed and delivered to Congdon & Co. 
at Chicago, as partial security for the sums charged 
against him on this account. Two of the notes became due 
January 2, 1896, and were returned to Jansen for the pur- 
pose of enabling him to procure, in substitution for them 
and the mortgages, new notes and new mortgages on the 
same lands. This he did, indorsing the new notes and for- 
warding them, together with the new mortgages, through 
the mails to Congdon & Co. These doings were all so evi- 
dently parts of a single transaction that it does not seem 
to us that the suggestion of counsel, that a different prin- 
ciple applies to the new securities from that which gov- 
erns those for which they were substituted, calls for com- 
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ment. Subsequently, Jansen acquired the title to all the 
mortgaged lands, and this suit was begun for the fore 
closure of the mortgages. The plaintiff claims to be the 
bona fide holder of the paper, by delivery from Congdon & 
Co. as collateral security for indebtedness by the latter 
to it. 

The defenses pleaded are two in number: First, that the 
indorsements are without consideration and void, both at 
common law and under statutes of the state of Illinois, be- 
cause of having been made on account of gambling trans- 
actions; second, that the paper was acquired by the plain- 
tiff after maturity and with the knowledge of the lack of 
consideration for the indorsements. The reply consists of 
a general denial and a plea of estoppel, to the effect that _ 
Jansen indorsed and delivered the paper to Congdon & Co. 
for the express purpose of enabling the latter to pledge it 
as collateral for their indebtedness to the plaintiff. In 
our opinion, if the first mentioned defense is valid, the 
matter pleaded in estoppel is ineffectual as an avoidance 
of it. The evidence makes it entirely clear that even if the 
purpose, or one of the purposes, of the transfer was to 
enable Congdon & Co. to make the specified use of the pa- 
per as collateral, still the consideration therefor was the 
pretended indebtedness upon gambling account, and both 
‘at common law and by the statute, it is the consideration 
of the contract, and not the purpose for which it is in- 
tended to be used, that affects its validity. 

Jansen lived in this state, and he indorsed the new notes 
and deposited them in an envelope addressed to Congdon 
& Co., in a post office here; and counsel for plaintiff there- 
fore claim that the delivery of them was made here, and his 
indorsements of them, Nebraska contracts. In support of 
this proposition, they cite authorities to the effect that the 
depositing in the post office of a postage paid, properly 
addressed letter, or the delivery of goods to a common 
carrier, is a delivery to the consignee or to the per- 
son named in the address. The correctness of this rule, 
subject to certain well known exceptions and limita- 
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tions, is not. doubted; but its applicability to the case in 
hand will not, in our opinion, bear analysis. There are two 
aspects in which the matter may be viewed. If the old 
securities were lawfully in the possession of Congdon &. 
Co., they lost neither their possession nor their right of 
possession by intrusting them to Jansen, as their agent, for 
the purpose of obtaining renewals or substitutions, and 
both attached to the new instruments the moment they 
came into existence. On another branch of the case, and 
with respect to an alleged similar transaction between the 
plaintiff and Congdon & Co., counsel contend for this doc- 
trine with forceful and convincing logic. But if, on the 
other hand, Congdon & Co., on account of the illegality of 
consideration, never had rightful or lawful possession of 
the old papers, or if their right was so infirm that it was 
lost by intrusting the documents to Jansen, then it must 
be admitted that the return of the new papers, upon the 
same invalid consideration, created no greater right in 
them than did the former transaction, which, at most, was 
that of a mere naked bailee without interest. In that view, 
it is evident that the only valid contract between the par- 
ties was that of bailment, and the relation of bailor and 
bailee did not come into existence until the articles came 
into the actual possession of the latter. In such a case 
the sender would have an undoubted right to stop the 
documents in transit, or, after their delivery, to demand 
them of the bailee, and, if refused, recover their possession 
by replevin. The only defense Congdon & Co. could have 
offered would have been the indorsement, but the signa- 
ture on the back of the note is not the contract of indorse- 
ment but only evidence of it, and consideration being want- 
ing or illegal, the bailees would have suffered defeat. In 
either aspect of the case, therefore, the rights of. the par- 
ties must be ascertained and governed by the laws of 
Illinois. That under the laws of that state the contract of 
indorsement was absolutely void, even in the hands of a 
subsequent bona fide transferee for value before due, is 
settled beyond controversy by the decisions of its own 
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courts, and of the supreme court of the United States. 
Pope v. Hanke, 155 Ill. 617; Tenney v. Foote, 95 Ill. 99; 
Pearce v. Foote, 113 Ill. 228; Cothran v. Ellis, 125 Til. 496; 
Soby v. Péople, 134 Ill. 66; Schneider v. Turner, 130 Tl. 
28; Pearce v. Rice, 142 U.S. 28, 40; Bibb v. Allen. 149 U. 
S. 481; Embrey v. Jemison, 131 U. 8. 336; Clews v. Jamie- 
son, 96 Fed. 648. 

We do not regard the objections of counsel, that to up- 
hold this defense would be to enforce the criminal laws of 
a sister state, as having any weight. As already said, the 
signature on the back of the note is not a contract of in- 
dorsement, but merely evidence of one. If a contract is 
void at its inception, it does not acquire validity by a suit 
in a foreign jurisdiction upon the instrument by which it 
is evidenced. 

It is further objected that the decisions of the Illinois 
court, not having been regularly introduced in evidence, 
this court is not bound by them. Granting this to be so, 
we are satisfied with the interpretation of the statute 
which that court has given to it, and are willing to adopt 
it as our own. 

The foregoing views suffice for a disposition of the case, 
but we have looked into the facts as far as, with the limited 
time at our command, we have been able to do so by the 
examination of a voluminous bill of exceptions, and concur 
with the district court in the opinion that the burden of 
proof, which is upon the plaintiff to establish its bona 
fides, is not satisfied. Its claim of ownership was not 
made known to the defendant until after the termination 
of a tedious and expensive litigation in the United States 
circuit court for this district, of which it must have had 
knowledge, and in which Congdon & Co. appeared as plain- 
tiffs and owners of the paper; and the testimony of its 
officers, in this action, lacks that degree of certainty and 
apparent candor essential to inspire confidence in their 
innocence as beneficiaries of a transaction surrounded by 
many suspicious circumstances. On the other hand the © 
testimony on behalf of the defense is wanting in neither of 
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these particulars, and the findings of the trial judge, who 
made a thorough and painstaking original investigation, 
although no longer conclusive, are entitled to respectful 
consideration, if not to considerable evidential weight, in 
this court. 

The trial court found the issues, both of fact and of law, 
in favor of the defendant, and dismissed the action. We 
recommend that the judgment be affirmed. 


HASTINGS and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


ESTATE oF GusTaF DAVIDSON V. ANDREW DAVIDSON ET AL. 
Firep December 16, 1903. No. 13,335. 


Instruction: Proor. The expression “unequivocal evidence,” in the 
syllabus and opinion in McCoy v. Conrad, 64 Neb. 150, was in- 
tended as the equivalent of “evidence of an unequivocal act or 
conduct.” <A simple preponderance of the evidence is all that is 
required to maintain an issue of fact in a civil action. 


Error to the district court for Phelps county: Ep L. 
ADAMS, JupGE. Reversed. 


Hector M. Sinclair and Shafer & Clay, for plaintiff in 
error. 


John L. McPheeley, William P. Hall and E. W. Reed, 
contra. 


AMES, C. 


This proceeding is a contest of the probate of an alleged 
will of one Gustaf Davidson, deceased. It is not con- 
tended that the name of the decedent, which is subscribed 
to the instrument, was written by him or by his direction. 
But there is a cross mark with pen and ink between his 
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Christian and surname which one party alleges, and the 
other denies, that he made himself, intending the same as 
his signature. The jury were instructed, in substance and 
without exception, that such a mark, so made, with such 
intent, would be a sufficient signing within the meaning of | 
the law; but the court also gave the following instrpction, 
which was excepted to and of which complaint is made in 
this proceeding in error: 

“You are further instructed that it is incumbent upon 
Caroline Davidson, the proponent, to establish by un- 
equivocal evidence that Gustaf Davidson, deceased, gave 
directions to the witness, P. O. Hedlund, to write his sig- 
nature to the instrument in controversy, or to make his 
mark thereto for him, consciously and explicitly, and in 
the free and voluntary exercise of his faculties, or you 
must find by such preponderance of the evidence that the 
said Gustaf Davidson made the mark, and for his signa- 
ture, intending the same as his signature to said instru- 
ment, before you would be warranted in a in a 
verdict for the proponents.” 

This instruction, which is copied in part from the opin- 
ion of this court in McCoy v. Conrad, 64 Neb. 150, is 
criticised upon two grounds; the first being because of the 
-use of the phrase, “unequivocal evidence.” Whether there 
is a notable difference in meaning between that phrase 
and the expression “evidence of an unequivocal act or con- 
duct,” such that the former would presumably mislead a 
jury, we are in doubt. The latter more accurately con- 
veys the idea which, it is apparent from the context, the 
writer of the opinion had in mind. Literally it is doubt- 
less true that equivocal evidence and evidence of an 
equivocal act, are not the same things, though practically 
and colloquially they often are. Doubtless the latter ex- 
pression would be better chosen. 

A more serious objection to this instruction is that it 
confuses the subscription of the testator’s name, which 
was not in controversy, with the making of his mark, 
which was so, and indicates by the words, “such prepon- 
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derance,” that more than a simple preponderance of the 
evidence is required to establish that he made his mark, 
“intending the same as his signature to the instrument.” 
If he made the mark himself, and of his own volition, there 
would, in ordinary circumstances, be no less presumption 
that he intended it for his signature than if he had sub- 
scribed his own name. The instruction, however, seemed 
to cast some suspicion upon the mere fact that he made his 
mark, if he did so, instead of writing his name, and to call 
for some evidence to overcome it. This we think was error. 

It is recommended that the judgment of the district 
court be reversed and a new trial granted. 


HASTINGS and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 

REVERSED. 


FARMERS BANKING AND LOAN CoMPANY Vv. H. H. MaucK 
ET AL. 


Fitep DecEmMBER 16, 1903. No. 13,240. 


1. County Court: Practice. Section 11, chapter 20, Compiled Statutes, 
providing that “the rules of practice concerning pleadings and 
processes in the district court shall be applicable so far as may 
be, to pleadings in the county court,” when the amount involved 
exceeds a justice’s jurisdiction, held, to authorize a summons in 
the form allowable in district court in such cases. 


2, Summons. It is not necessary to state the nature of the action in 
a district court summons. German Ins. Co. v. Frederick, 57 Neb. 
538. Consequently it is not necessary in county court cases above 
a justice’s jurisdiction. 


Error to the district court for Nuckolls county: Leg 8. 
Estetse£, JudGe. Reversed with instructions, 


E. P. Hotchkiss, for plaintiff in error. 
F. H. Stubbs, contra. 
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Hastings, C. 


This is an action brought by the plaintiff against the de- 
fendants, H. H. Mauck and G. W. Stubbs, upon two 
promissory notes, in the county court of Nuckolls county, 
asking for a judgment in the sum of $415.50 with interest, 
and costs of suit. The defendants filed separately a mo- 
tion to quash the summons issued by the county court, on 
five grounds: (1) That the summons was not served on 
the defendants in the time provided by law. (2) Plaintiff 
has no legal capacity to sue. (3) Summons does not ap- 
prise the defendant of the nature of the action against 
him. (4) No legal capacity to sue in this court. (5) 
Summons was not issued according to law. The motion 
was overruled. Defendants filed no answer and judgment 
by default was rendered against them. Defendants prose- 
cuted error to the district court, alleging as grounds of 
error the five points raised by the motion to quash. 

The district court reversed the judgment and taxed costs 
to plaintiff, to which the plaintiff excepted. Motion for 
new trial was filed, which was overruled, and plaintiff 
prosecutes error to this court. 

The error relied upon is that the district court was 
wrong in quashing the summons served upon the defend- 
ants. The summons was as follows: 


“To the sheritf or any constable in said county, Greeting: 

“You are hereby commanded to summons H. H. Mauck 
and G. W. Stubbs to appear before me, the undersigned 
county judge of Nuckolls county, on the 3d day of Feb- 
ruary, 1902, to answer the action of the Farmers Banking 
and Loan Company (a corporation), who sues to recover 
the sum of four hundred fifteen & 50-100 dollars and in- 
terest at 10 per cent. per annum from the 19th day of 
February, 1897. 

“You will make due return of this writ on the 3d day of 
February, 1902. 

“Witness my hand and seal of said court this 16th day 
of January, 1902. 

“ (SEAL. ). _ J.T. Dysart, County Judge.” 
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It was indorsed as follows: 


“County court, Nuckolls county, Farmers Banking and 
Loan Company (a corporation) v. H. H. Mauck and G. 
W. Stubbs. 

“If defendant fails to appear, plaintiff will take judg- 
ment>for $415.50 with interest thereon at 10 per cent. per 
annum from the 19th day of February, 1897. 

“Filed this 20th day of January, 1902. 

“J. T. Dysart, County Judge.” 


It was duly served and return made thereon. 

The only one of defendants’ five objections, which was 
sustained by the district court, and is now urged by de- 
fendants to sustain the judgment of the district court, is 
that this summons did not apprise the defendants of the 
nature of the action pending against them. 

Under section 910 of the code, the plaintiff’s cause of 
action in justice court is to be described in such general 
terms as to apprise the defendant of the nature of the 
claim against him. Under this section it is necessary to 
designate, in a general way, the plaintiff’s cause of action. 
In this summons the cause of action is described, only, as 
being “for $415.50 with interest thereon at 10 per cent. 
from the 19th day of February, 1897.” This would be suffi- 
cient if the process in this case is governed by the pro- 
visions relating to process in the district court. German 
Ins. Co. v. Frederick, 57 Neb. 538. It is insufficient, if the 
summons is governed by section 910 as to justice courts. 

Plaintiff in error says that as this action is beyond the 
jurisdiction of a justice of the peace, a method of proced- 
ure prescribed for him can have no application, and fur- 
ther that defendants’ complaint of no capacity to sue 
makes their motion a general appearance. Taking the 
last contention first, it would seem not well founded. The 
only thing asked by defendants in their motion was to 
quash the summons. It is true that they allege, among the 
grounds for doing so, that plaintiff had no capacity to 
sue, which would be no reason for quashing the summons, 
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but is made a ground of demurrer. Code, sec. 94. But, 
while this point is made, it is not made by way of obtain- 
ing a dismissal of plaintiff’s action, but a quashing of the 
summons. The powers of the court are invoked, as it 
seems to us, only-as to the question of jurisdiction in a 
motion to quash summons, no matter what reasons are 
assigned for doing so. 

It remains to consider the other attack upon the judg- 
ment of dismissal in this case, the claim that process in 
this case is governed by the rules of the district court. 
As we have seen, if that is true, no statement of the action 
was necessary. The assertion of the defendants rests 
upon the provision in section 2, chapter 20, Compiled 
Statutes (Annotated Statutes, 4786) : 

“The provisions of the code of civil procedure relative 
to justices of the peace, shall, where no specified provision 
is made in this subdivision, apply to the proceedings in all 
civil actions prosecuted before said county court.” 

Is there any other provision in that subdivision? Plain- 
tiff says there is, and that it is in section 11 of the same 
chapter (Annotated Statutes, 4795), which provides: 

“In actions before said court, where the amount claimed 
exceeds the jurisdiction of a justice of the peace, motions 
and demurrers shall be allowed, and the rules of practice 
concerning pleadings and processes in the district court 
shall be applicable, so far as may be, to pleadings in the 
county court.” 

It is objected that this section, by its terms, applies only 
to pleadings, and that no court is authorized to extend its 
terms. 

In Moline, Milburn & Stoddard Co. v. Curtis, 38 Neb. 
520, section 11 is styled, “A specific provision changing the 
general rule established by section 2 only in regard to 
pleadings and processes.” The question before the court 
was, whether the county judge was empowered by law to . 
sign a bill of exceptions embodying evidence of an attach- 
ment as to the dissolution of an attachment. It was con- 
cluded that there was no such right, and that the pro- 
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visions of section 11 applied “only to pleadings and pro- 
. cesses,” 

The question of whether or not “processes” were, within 
the terms of section 11, included in the matter in which the 
practice should be assimilated to that of the district court, 
was not raised and could not be decided in the Jfoline, 
Milburn & Stoddard Co. case. The declaration that they 

‘are, is therefore a dictum. It is a dictum, however, that 
no doubt expresses the general view and practice as to 
county courts of this state. Those courts, we think, have 
generally conformed their “processes,” in cases outside the 
justice’s jurisdiction, to that of the district court, except 
as they are prevented by the directions in section 8, chap- 
ter 20, Compiled Statutes (Annotated Statutes, 4792). 

It hardly seems to us that the word “processes” should 
be read out of the section. The effect of the district court’s 
holding is certainly to make section 11 bear precisely the 
meaning it would have with that word wholly omitted. 
Is it the same thing to say that the rules of practice in 
district court concerning pleadings and processes shall be 
applicable, as far as may be, to pleadings in county court, 
‘that it would be to say, merely, that the rules of practice 
concerning pleadings in district court shall be so ap- 
plicable? “Processes” issue upon pleadings, orders and 
judgments, and must be conformable~to such pleadings, 
when issued on them. Rules of practice, when controlling 
the form of process to be issued on a pleading, are “ap- 
plicable” to it. It is no strained construction, which makes 
the rules governing summons on the petition in this case, 
for $415.50 with interest, if it had been filed in the district 
court, applicable to it when filed in county court. At all 
events, not so strained as a construction that throws the 
word “processes” wholly out. 

It is to be said, too, that section 8 of the same statute 
makes a clear distinction between the service in county 
court and in justice court. It provides for at least ten 
days’ notice, and the summons to be served as in other 
civil cases, and to be returnable on the first Monday of the 
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ensuing month. No express mention is made as to its 
contents, outside of the words, “as in other civil cases.” 
These words, by their juxtaposition, would apply to the 
manner of serving alone, but could readily be taken to 
indicate the contents as well. 

It seems clear that the intention was to assimilate the 
practice in these county court cases to that of the district 
court, in the particulars mentioned, and among these is 
processes. We think, therefore, that the district court was 
wrong in holding that the summons in this case should 
have been a justice court’s summons, and in quashing the 
summons and dismissing the action for that reason. 

It is recommended that the judgment of the district 
court be reversed, and its action in reversing the county 
court’s judgment set aside and such judgment restored and 
affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
its action in reversing the county court’s judgment set 
. aside and such judgment restored and affirmed. 


REVERSED. 


OMAHA STREET RAILWAY COMPANY V. NELS LARSON. 
Fitrep DreceMBER 16, 1903. No. 13,226. 


1, Street Railway: NecLIGeNcE. Negligence of plaintiff in driving 
across a street railway track without stopping to look and listen, 
will not excuse the company from its duty to use reasonable dili- 
gence to stop its car after discovering the perilous situation, and 
if its failure to do so, after seeing the danger, directly and im- 
mediatély causes an injury to him, the company may be held 
liable for such injury. 


2. Question of Fact for Jury. Where the evidence is fairly conflicting, 
the question as to the direct and proximate cause of an alleged 
injury is one of fact for the determination of the jury. 


3. Experiments: Evivence. Proof of an experiment, without establish- 
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ing the fact that the person who made the experiment is com- 
petent te de so, and that the apparatus used was of the kind and 
in a condition suitable for the experiment, and that it was 
honestly and fairly made, is without probative force. 


4. Witness: CompreTency. A witness who sees @ moving car, and 
possesses a knowledge of time and distance, is competent to ex- 
press an opinion as to the rate of speed at which the car was 
moving. 


5. Pleading: Evmence. Evidence of an ordinance of a city, regulat- 
ing the rate of speed of street railway cars, is admissible under 
a general averment of negligence. 


Error to the district court for Douglas county: Pau 
JESSEN, JUDGE. Affirmed. 


John L. Webster, for plaintiff in error. 


Frank H. Gaines, James E. Kelby and John A. Storey, 
conira. 


OLDHAM, C. 


This is an action to recover damages alleged to have been 
sustained by reason of the negligence of the Omaha Street 
Railway Company. The allegations of the petition that 
are material to an understanding of this controversy are: 

“On September 16, 1899, plaintiff with his horse and 
wagon was driving northward on Military avenue in 
Omaha and, when about half way between Parker and 
Decatur streets in said city on the east side of Military 
avenue, desiring to cross to the west side of said Military 
avenue, turned his horse to do so, but, as the horse stepped 
between the two east rails of defendant’s tracks on said 
street, a motor car belonging to defendant, propelled by 
electricity and running at a dangerously and negligently 
high rate of speed, and without any warning to plaintiff, 
negligently ran into and struck plaintiff’s horse, which 
was hitched to the wagon in which plaintiff was riding, 
and said horse became entangled in the fender on the front 
end of defendant’s said motor car. 

“Plaintiff says that when defendant’s motor car struck 
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his horse, as aforesaid, the motorman in charge of said 
car, both seeing and knowing the imminent danger in 
which plaintiff was placed by the negligence of said de- 
fendant, and having the power to stop said car, in abso- 
lute disregard of defendant’s duty to stop said car and 
avoid injury to plaintiff, negligently failed even to di- 
minish the speed of said car, but on the contrary said 
motorman continued to run said car at great speed for 
about the total distance of a block, pushing, dragging and 
carrying plaintiff’s horse and wagon for the entire dis- 
tance. 

“Plaintiff says that, after defendant’s motor car struck 
his horse as aforesaid, defendant’s motorman who was in 
charge of said car, and who could have stopped said car, 
and whose duty it was to stop said car, negligently con- 
tinued to run it at great speed, whereby plaintiff was 
greatly and seriously injured, without the fault of plain- 
tiff, for, after defendant’s motor had, as aforesaid, pushed, 
dragged and carried plaintifi’s said horse and wagon for 
about 120 feet, plaintiff was forcibly and violently thrown 
from his wagon, and hurled to the pavement, and was 
seriously and severely cut, injured and bruised about his 
head, back, spine and legs, his right leg being so badly 
broken that it was necessary, in order to save plaintiff’s 
life, to amputate his leg, which was accordingly done, 
whereby the plaintiff was made to suffer great pain, and 
physical and mental anguish, and has become a cripple for 
life, and plaintiff still suffers from the injuries sustained 
by him in his head and spine.” 

Defendant answered with a genera] denial, coupled with 
a plea of contributory negligence. The reply was a gen- 
eral denial. There was a trial to a jury; verdict for plain- 
tiff ; judgment on the verdict, and the defendant brings the 
case to this court on error. 

It will-be observed that the charge of negligence in the 
petition was the failure of the defendant to check the speed 
of the car and stop it, after the impact of the car with the 


horse and wagon, and that, by its want of care in this 
41 
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particular, the injury was occasioned. This is the sole 
issue of negligence tendered by the petition. At the out- 
set it is insisted by the defendant Street Railway Co. that 
plaintiff has no right to maintain an action for defend- 
ant’s failure to use diligence in stopping its car, without 
showing himself free from negligence in going on the 
track; that the subsequent negligence, if any, of the com- 
pany is indivisible from the negligence of Larson in the 
first instance, and if as alleged by defendant he drove on 
the track without stopping to look and listen, such con- 
tributory negligence on his part constitutes a complete 
defense to the action. .On the question as to whether the 
defendant used ordinary diligence in attempting to stop 
the car, after the impact with defendant’s horse and 
wagon, the testimony is fairly conflicting. Plaintiff’s evi- 
dence tends to show that defendant was drageed about 116 
feet after the impact, before the vehicle was overturned 
and the injury inflicted. Defendant’s testimony, on the 
other hand, tended to show that the injury was inflicted 
within a few feet of the place of contact, and that reason- 
able efforts were used to stop the car after the collision. 
The question then arises as to whether plaintiff’s evidence 
tends to show an intervening efficient cause, which of itself 
directly and immediately occasioned the injury. The test 
is: Was the failure to stop the car a new and independent 
force, acting in and of itself in causing the injury? If so, 
it superseded the alleged contributory negligence com- 
plained of, so as to make plaintiff’s want of proper care in 
driving on the track remote in the chain of causation. 
This view is supported by numerous decisions of this. 
court. In Dailey v. Burlington & M. R. R. Co., 58 Neb. 
396, the court, speaking through HarRIson, C. J., say: 
“It is a well established doctrine that notwithstanding 
a person may have so placed himself as to be liable to in- 
jury, yet if another, after knowledge of the fact, inflict 
injury because of the failure of the latter to exercise or: 
dinary care to avoid it, the former may recover damages.” 
The same doctrine is announced in Union P, R. Co. v. 
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Mertes, 35 Neb. 204; St. Joseph & G.I. R. Co. v. Hedge, 44 
Neb, 448; Omaha Street R. Co. v. Martin, 48 Neb. 65. The 
petition is framed in accordance with this doctrine and, 
in our view, states a good cause of action, and whether or 
not the failure to use diligence in stopping the car after 
the collision was the direct cause of the injury, was a ques- 
tion of fact to be determined by the jury. St. Joseph & G. 
I. R. Co. v. Hedge, 44 Neb. 448; Milwaukee & St. P. R. Co. 
v. Kellog, 94 U. S. 469; Purcell v. St. Paul City R. Co., 48 
Minn. 134; Railroad Co. v. Kassen, 49 Ohio St. 230, 16 L, 
R. A. 674. 

It is further urged by the company that the court erred 
in refusing to permit it to prove the result of an experi. 
ment made in Stopping this same car at the place of tha 
accident. This experiment was made by one Rollo during 
the first trial of this case. Rollo was not offered as a wit- 
ness to prove this, but the company offered to prove the 
result of this experiment by onlookers. While experi- 
ments are sometimes admitted to illustrate a given sub- 
ject, we are not aware of any rule that permits onlookers 
to testify as to the result, without laying the foundation 
and showing that the result of the experiment can be relied 
on as a substantive fact. This means that, as a foundation 
for this testimony, it must be shown that the person who 
makes the experiment is competent to do so; that the ap- 
paratus used was of the kind and in the condition suitable 
for the experiment, and that the experiment was honestly 
and fairly made. Without these facts established, “the 
result” is without probative force. ; 

It is claimed that the court erred in permitting plain- 
tiff’s witnesses to testify as to the speed the car was run- 
ning. The objection is based upon the theory that they 
were incompetent for lack of experience in such matters. 
We think that a witness who sees a moving car, and .pos- 
sesses a knowledge of time and distance, is competent to 
express an opinion as to the rate at which the car is mov- 
ing. In Detroit & Milwaukee R. Co. v. Van Steinburg, 17 
Mich. 99, Cooley, J., in rendering the opinion, says; 
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“The point to which the attention of the witnesses was 
directed was the speed of a passing object. The motion of 
the train was to be compared to the motion of any other 
moving thing, with a view of obtaining the judgment of 
the witness as to its velocity. No question of science 
was involved, beyond what would have been, had the object 
been a man or a horse. It was not, therefore, a question 
for experts. Any intelligent man, who had been accustomed 
to observe moving objects, would be able to express an 
opinion of some value upon it, the first time he ever saw a 
train in motion. The opinion might not be so accurate and 
reliable as that of one who had been accustomed to observe, 
with time-piece in hand, the motion of an object of such 
size and momentum; but this would only go to the weight 
of the testimony, and not to its admissibility. Any man 
possessing a knowledge of time and distances would be 
competent to express an opinion upon the subject.” Chip- 
man v. Union P. R. Co., 12 Utah, 68; Walsh v. Missouri 
P, R. Co., 102 Mo. 582; Covell v. Wabash R. Co., 82 Mo. 
App. 180, 187. , 

It is also contended that the trial court erred in admit- 
ting in evidence an ordinance of the city of Omaha, limit- 
ing the speed of street cars upon certain streets of the 
city, including Military avenue. This was objected to on 
two grounds: (1) That it was not pleaded in the petition 
that the car was being run in violation of the ordinance; 
(2). that it was immaterial under the issues. As to the 
first ground of objection, we think that evidence of an 
ordinance, and its violation, is admissible under a general 
averment of negligence, where this question is material in 
acase. The reason is stated in Faber v. St. Paul, M. & M. 
R. Co., 29 Minn. 465: 

“The fact that the rate of speed at which the train was 
run was prohibited by the municipal law, was competent 
evidence going to prove negligence, and, being evidence 
of the fact pleaded, it might be proved, although the ex- 
istence of the ordinance had not been alleged in the com- 
plaint.” Union P. R. Co. v. Rassmussen, 25 Neb. 810; 
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Omaha Street R. Co. v. Duvall, 40 Neb. 29; Davis v. Gaur- 
nier, 45 Ohio St. 470; Watson, Damages for Personal In- 
juries, sec. 277. , 

This brings us to the second ground of objection. As 
a matter of fact, the speed at: which the car was running 
before it struck the wagon has nothing to do with this 
case, except as a circumstance tending to show a want of 
proper care in stopping the car. The only act of negli- 
gence charged was the failure to check the speed, and stop 
the car, after the car had struck the horse and wagon, and, 
for this reason, this evidence had only an indirect bearing 
on the issues, and in the very able brief of tlhe eminent 
counsel for the company there is nothing pointed out that 
suggests prejudice to defendant in its admission. The law 
does not condemn error in the abstract, but only such as is 
prejudicial. 

The defendant company also complains of instructions 
numbered 1, 5, 6 and 7 given by the court on its own mo- 
tion. The principal objection to each of these instructions 
is that they were drafted upon the theory that the plaintiff 
could recover, if the motorman was negligent in not stop- 
ping the car after it had struck the horse and wagon, not- 
withstanding the fault of plaintiff in negligently driving 
upon the track of the company. What has already been 
said disposes of these objections. We think the instruc- 
tions as a whole, fairly and fully directed the jury on each 
material fact at issue, and were as favorable to defendant 
as the law and evidence warranted. 

There was no dispute as to the extent of the injury, nor 
is there any claim that the damages awarded are excessive. 

We find no prejudicial error in the record, and it is 
therefore recommended that the judgment of the district 
court be affirmed. 


HASTINGS and AMEs, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


598 © NEBRASKA REPORTS. [Vou. 70 


Linton y. Cathers. 


Puase R. E. EB. LINTON ET AL. V. JOHN T. CATHERS. 
Firxp DecemBer 16, 1903. No. 13,246. 


Settlement: AvoIpDANcE: BurpEN or Proor. The burden of proof is 
upon the party admitting a settlement to establish the facts 
relied on in avoidance thereof. | 


Errore to the district court for Douglas county: Lmn 8. 
ESTELLE, JUDGE. Reversed. 


John O. Yeiser, for plaintiffs in error. 
John T. Cathers and Byron G. Burbank, contra. 


OLDHAM, ©. 


This was an action by plaintiff against the defendants 
for attorney’s fees. It appears that the cause was origin- 
ally instituted in the district court for Douglas county, 
Nebraska, on November 5, 1900, the amount then claimed 
being in excess of $5,000. The cause appears to have 
lingered on the docket until October 6, 1902, when defend- 
ants each filed a second amended and supplemental answer 
alleging, among other things, that since the issues were 
joined in the cause, and on May 18, 1901, the plaintiff and 
defendants entered into a full and complete settlement of 
the pending cause and all claims and demands stated 
therein; that a memorandum of said agreement was re- 
duced to writing, signed by plaintiff and delivered to de- 
fendants, a copy of which was attached to and made a 
part of the answer, and that the services were unskillfully 
performed and of no value. There were other things in 
the answer which need not be discussed. 

Plaintiff, in his reply to the amended answers, alleged 
that the memorandum set up in defendants’ answers re- 
ferred to another suit and not to the one now pending; ad- 
mitted that there was a settlement between plaintiff and 
the defendants in which plaintiff, on certain conditions set 
forth, did agree to dismiss the case now pending. He then 


VOL. 70] SEPTEMBER TERM, 1903. 599 


Linton v. Cathers. 


pleads in avoidance of the settlement, that it was procured 
by fraud, and that the conditions have not been fully per- 
formed by the defendants; that the money actually paid 
at the time of the settlement was less than the amount 
then due him on a certain judgment included in the settle 
ment, and asks that his cause of action be continued for 
the sum of $2,650 attorney’s fees. Under issues thus joined 
the cause was tried to a jury; verdict was returned for 
plaintiff for $1,100; there was judgment on the verdict, 
and defendants bring error to this court. 

At the trial of the cause defendants offered in evidence 
the written memorandum of the settlement pleaded in the 
answer, which was admitted without objection, and is as 
follows: 


“In the District Court for Douglas County, Nebraska. 

“JOHN T. CATHERS 
v. \ oe 65. No. 261. 
P. R. E. E. LINTON. 

“Received from Mrs. Phebe R. E. E. Linton, one of the 
above defendants, two thousand six hundred sixty dollars 
($2,660) in full of judgment in the above entitled cause, 
as follows: Five hundred dollars ($500) cash, one thou- 
sand dollars ($1,000) by check at thirty days from date 
hereof, and the mortgage on Argyle Place for one thouw- 
sand one hundred sixty dollars ($1,160) for one year. 
May 18, 1901. 

“Also I agree to dismiss the cause now pending in the © 
district court for Douglas county. 

“This to settle all old matters up to date. 

“JOHN T. CATHERS.” 


They also offered in evidence a letter from plaintiff to 
defendant, Phebe R. E. E. Linton, which was admitted 
to have been signed by plaintiff and mailed to the defend- 
ant, and contains the following reference to the settle- 
ment of May 18, 1901: 

“T supposed you knew of the settlement between Mr. 
Linton and myself of your matters, last May. I had ceased 
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to be your attorney, and Mr. Linton came and reemployed 
me, and we made an agreement whereby all matters in dis- 
pute between us were settled up in this way: I was to be 
your attorney exclusively in all matters here in Nebraska 
on condition that I settle up all matters then in dispute, 
and this was agreed to.” 

Plaintiff in rebuttal introduced evidence tending to im- 
peach the settlement for misrepresentation and fraud al- 
leged to have been practiced upon him by defendants in 
procuring such settlement. This perhaps is all that need 
be stated from a very voluminous record to reach a con- 
clusion necessary to dispose of this case. 

In this state of the evidence and the pleadings, defend- 
ants requested the court to instruct the jury, that the bur- 
den of proof was upon plaintiff to establish facts necessary 
to avoid the effect of the settlement. This the court re- 
fused and instructed the jury that: 

“The burden of proof is on the defendants to show that 
there had been a settlement of the claim for services set 
forth in plaintiff’s petition; and if, by a preponderance of 
the evidence, you find that said claim had been settled as 
alleged in defendants’ answer, it would then be your duty 
to find for the defendants.” 

We think the court was wrong in casting the burden 
upon defendants to establish a settlement, which was ad- 
mitted by the pleadings and by undisputed evidence to 
have been entered into, and that an instruction similar, 
in substance, to that asked by defendants should have been 
given. 

It is therefore recommended that the judgment of the 
trial court be reversed and the cause remanded for further 
proceedings. 


HAsTINGs and Ames, CC., concur. 
By the Court: for the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 
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PHase R. E. E. LINTON ET AL. V. JOHN T. CATHERS. 
FILep DECEMBER 16, 1903. No. 13,247. 
1. Error: Continuance. Action of the trial court in refusing a con- 
tinuance examined, and held not error. 
2. Judgment: Bar. Judgment in Linton v. Cathers, ante, p. 598, held 
not a bar to the action in the instant case. 


3. Error: Ruxines. Action of the trial court in the admission and 
exclusion of evidence examined, and held not error. 


Erzor to the district court for Douglas county: PAUL 
JESSEN, JUDGE. Affirmed. 


John O. Yeiser, for plaintiffs in error. 


John T. Cathers and Byron G. Burbank, contra. 


OLDHAM, C. 


This is a suit between plaintiff and defendants for at- 
torney’s fees and money advanced by plaintiff in paying 
costs and in paying delinquent taxes for the benefit of 
defendants. The petition was filed in February, 1902, 
about a year after the alleged settlement between these 
parties, a memorandum of which was set out in the opinion 
between the same parties, ante, p. 598. In plaintiff’s 
amended petition he carefully itemized each case in which 
services are alleged to have been rendered by the request 
and for the benefit of defendants, and in the second count 
of the petition, moneys alleged to have been expended at 
the request and for the use of defendants are itemized and 
set forth. The petition also sets forth the settlement of 
May 18, 1901, commented upon in the opinion, ante, p. 
598. Some of the items for services alleged were rendered 
prior to this settlement and a number were rendered after 
the settlement had been agreed upon. In his petition plain- 
tiff assumes the burden of showing facts necessary to 
avoid the effect of the settlement. Defendants’ answers 
pleaded the settlement of May 18, and denied that the 
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services rendered since such settlement were of any value, 
and charged mismanagement of the cases intrusted to 
plaintiff; and defendants also filed a counterclaim for 
damages on account of plaintiff’s mismanagement of the 
cases. - On issues thus joined there was a trial to a jury, 
judgment for plaintiff, and defendants bring error to this 
court. 

From the 116 allegations of error called to our atten- 
tion in the petition in error, we shall only consider such 
as present questions worthy of serious attention, for most 
of the allegations are vexatiously frivolous. One of the 
nuimerous errors alleged is as to the action of the trial 
court in refusing defendants’ application for a continu- 
ance because of the filing of an amended petition. The 
amended petition on which the case was finally tried was 
but a more detailed statement of the facts contained in 
the original petition and set up no new cause of action. 
This pleading was filed December 4, and the defendants 
were given until December 17 to answer, which we think 
afforded reasonable time for defendants to plead to the 
new petition. There is no showing in the record which 
remotely suggests an abuse of discretion reposed in the 
trial judge in refusing the application for a further con- 
tinuance. 

When the case, ante, p. 598, was reached for trial, the 
instant case was pending before another judge of the same 
court on defendants’ application for a continuance. De- 
fendants filed a motion to consolidate the two cases. The 
court after an examination of the pleadings in each of the 
cases denied the request; and the rule of the court in deny- 
ing the application for consolidation is now urged in bar 
of further proceedings in the instant case. We think it 
was not error, in refusing the consolidation of these cases; 
they were not pending at the same time; the former case 
having been filed November 5, 1900, and also Adolphus F. 
Linton, as trustee, was not a party to the former cause, 
and much of the services sought to be recovered for in 
this case were not rendered till more than a year after 
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the filing of the former petition, and the items sought to 
be recovered in the present suit are plainly divisible ‘from 
the items of services alleged in the former case; conse- 
quently the judgment in the former case was not a bar 
to the action for the services alleged to have been rendered 
in the present suit. Beck v. Deverauz, 9 Neb. 109; Weeks 
v. Wheeler, 41 Neb. 200. 

This cause of action presented little but disputed ques- 
tions of fact, which it was the peculiar province of the 
jury to determine. Plaintiff, as above stated, assumed the 
burden of showing facts in avoidance of the alleged settle- 
ment of 1901, in so far as it might have been taken to have 
affected any of the services performed by him for defend- 
ants prior to that date. The instructions of the court 
clearly and fairly submitted every disputed question to 
the jury. There are numerous errors alleged on the ad- 
mission and exclusion of testimony. We have examined 
these allegations patiently and in doing so have plodded | 
through a burdensome record of 630 pages, but we find 
nothing in the action of the trial court on the admission 
or exclusion of evidence that was in any wise prejudicial 
to defendants. 

It is therefore recommended that the judgment of the 
district court be affirmed. 


‘Hastines and AMES, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district. court is 


AFFIRMED. 


WILLIAM STANSBURY, APPELLANT, V. M. F. STORER ET AL., 
APPELLEES. 
FLep DeEcEMBER 16, 1903. No. 13,206. 


1. Judgment: Review: Presumprion. The judgments and orders of 
the district court are presumptively right, and will not be re- 
versed unless error affirmatively appears in the record. 
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2. Bill of Exceptions: Arrmpavits. Affidavits used as evidence on 2 
hearing in the district court can not be considered by the supreme 
court unless they are made a part of the record by being embodied 
in a bill of exceptions. 


3. Appeal: Recorp: Review. Where, on an appeal in equity from a 
judgment of the district court, the record contains no bill of ex- 
ceptions and the pleadings are sufficient to support the judgment, 
it will be affirmed. 


4. Amendments, An application on the part of appellant to amend 
his petition, having been made after the entry of the final judg- 
ment dismissing the case, came too late and was properly refused. 


ApprkaL from the district court for Nuckolls county: 
Lee S. ESTetis, JuDGH. Affirmed. 


Cole é& Brown, for appellant. 
8. A. Searle and 0. EB. Adams, contra. 


BaRNgs, C. 


This action was a suit in equity originally commenced 
in the district court for Nuckolls county to perpetually 
restrain the appellees from doing certain acts to the al- 
leged irreparable injury of the appellant. When the action 
was commenced, a temporary injunction was allowed. On 
the final hearing, the defendants demurred to the plain- 
tiff’s petition; the demurrer was sustained; and plaintiff 
declined to further plead, but brought the action to this 
court by a petition in error. On the hearing, it was found 
that the record contained no final judgment, and for that 
reason the petition in error was dismissed. See Stans- 
bury v. Storer & Ellis, 3 Neb. (Unof.) 100. When the 
mandate was returned to the district court, the defend- 
ants filed a motion to correct the record by entering the 
final judgment rendered by the court at the previous 
hearing. This motion was supported by affidavits on the 
one hand, and opposed by them on the other. The court, 
on consideration of the evidence, found for the defend- 
ants, and entered the final judgment from which the plain- 
tiff now appeals. An examination of the record discloses 
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that it contains no bill of exceptions, and the certificate 
of the clerk of the district court to the transcript, which 
is a]l there is before us, does not include or mention the 
affidavits used on the hearing in that court. It has been 
so frequently held by us that affidavits presented as evi- 
dence on a hearing in the district court will not be ex- 
amined in the supreme court, unless made a part of the 
record by being embodied in a bill of exceptions, that this 
is no longer an open question. AMcdlurtry v. State, 19 
Neb. 147; Burke v. Pepper, 29 Neb. 320; J/cCarn v. Cooley, 
30 Neb. 552; Beard v. Ringer, 41 Neb. 831; Beers v. State, 
24 Neb. 614; Korth v. State, 46 Neb. 6381; Norfolk Nat. 
Bank v. Job, 48 Neb. 774. 

The judgments and orders of the district court are pre- 
sumptively right, and will not be reversed unless error 
affirmatively appears in the record. Hobbs v. Warman, 
63 Neb. 703; Carter v. Gibson, 61 Neb. 207; First Nat. 
Bank v. Stockham, 59 Neb. 304. In an equity case, where 
there is no bill of exceptions preserved, the only question 
presented by the record is whether the decreé is supported 
by the pleadings. Pettibone v. Fitegerald, 62 Neb. 869. 
The pleadings in this case seem to be sufficient to sustain 
the judgment of the district court. Therefore there is 
nothing further for our consideration. 

The appellant contends, however, that the court should 
have permitted him to amend his petition in accordance 
with the request presented for that purpose. If the judg- 
ment of the district-court dismissing the action was right, 
as we must assume it was, the application to amend came 
too late and was properly denied. 

For the foregoing reasons, we recommend that the judg- 
ment of the district court be affirmed. 


GLANVILLE and ALBERT, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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STATE OF NEBRASKA, EX REL. BOARD oF CounTY CoMMIS- 
SIONERS OF COUNTY OF LANCASTER V. PAUL HOLM. 


Firep DecemBer 16, 1903. No. 13,273. 


1. County Officer: AccounTiINne. A county officer is not required to 
account for and pay over to his county money received by him 
in payment for services performed for another, by private agree- 
ment, which are no part of the duties of his office, and which are 
not incompatible with, and are not included within, his official 
duties. 


Dotirs. It is no part of the official duties of a register of 
deeds to search the records of his office, to ascertain whether 
persons signing a petition to obtain a liquor license are free- 
holders. 


ComPENnsATION. Such officer may, by agreement, perform 
such services for persons who, under the rules of the excise board 
of a city, are required to make proof of the qualifications of such 
signers by his certificate, and may collect and receive such com- 
pensation as may be agreed upon therefor. 


Accounting. In such a case, he must place the fee for his 
certificate and seal on his fee book, and account for and pay the 
same over fo the county, if in excess of the salary allowed him 
by law; but he can not be compelled to account for and pay over 
the amount received by him for his labor in searching the records. 


Error to the district court for Lancaster county: 
Epwagp P. HoLMEs, JUDGE. Affirmed. 


James L. Caldwell and William T. Stevens, for plaintiff 
in error. 


John M. Stewart and Thomas C. Munger, contra. 


BARNES, C. 


The plaintiff in error filed its petition in the district 
court against the defendant, praying for a writ of man- 
damus to compel him, as register of deeds of Lancaster 
county, to enter certain sums of money, received as here- 
inafter stated, on his fee books, and to account for and 
pay the same over to said county. Defendant filed his an- 
swer to the alternative writ, and on the issues thus joined, 
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together with a stipulation or agreed statement of facts, 
the court rendered a judgment denying the writ and dis- 
missing the relator’s action. From that judgment the 
county prosecuted error. 

It appears from the record that, during the time the 
defendant was the register of deeds of Lancaster county, 
the excise board of the city of Lincoln required every per- 
son applying for a saloon license in said city to obtain a | 
certificate of the register of deeds, to the effect that the 
persons signing his petition were freeholders; that, during 
the defendant’s two terms of office, he made search of the 
records and furnished such certificates for 224 applicants; 
that he charged each of such persons, for his investigation 
of the records, $3.50 and 50 cents for his certificate as reg- 
ister of deeds; that, in each case, he reported the 50 cents 
for the certificate, as fees, placed the same upon his fee 
book and duly accounted for and paid the same over to the 
county. 

It further appears that his salary fixed by law was 
$2,500 a year; that he received and retained that sum for 
each fiscal year, which included the sums so reported for 
certificates as aforesaid; that he refused to enter the 
amount paid him for searching the records on his fee 
book, and refused to pay it over to the county, claiming 
that such service was no part of his official duties; that 
he had the right to contract with the applicants for his 
work in examining the records, and receive from each of 
them such a sum as they should agree to pay him for the 
services so performed. It is contended, however, on the 
part of the relator, that the sums so received by the de- 
fendant were collected and received by him by virtue of 
his office; that he was entitled to receive only $2,500 a 
year from all sources, and that, therefore, the court erred 
in denying the writ and dismissing the action. This is the 
sole question presented for our consideration. 

It may be stated at the outset that, if the services, for 
which respondent received the money in question, were 
any part of the duties of his office, he would be required 
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to account for and pay the same over to the relator; and 
it would make no difference whether the statute prescrib- 
ing such duties fixed the amount of compensation therefor, 
or whether the amount was fixed by the agreement of the 
respondent and the person for whom he performed the 
service. Counsel for the relator contends that the money 
was received because of respondent’s official position, and 
the judgment should be reversed because of the rule an- 
nounced in State v. Sovereign, 17 Neb. 173. In that case 
the acts performed by Sovereign were a part of his official 
duties, and it was held that he could not, by making his 
certificate as a notary public instead of county clerk, avoid 
accounting for the fees which were fixed by law for the 
performance of those duties. We are also cited to the well 
known case of the State v. Leidtke, 12 Neb. 171. In that 
case Leidtke, who was the auditor of public accounts, per- 
formed certain duties in administering the law relating 
to insurance companies. Those duties were required of 
him by virtue of his office, and the fees therefor were fixed 
by law. The statute further provided that such fees 
should be paid to him as auditor. It was contended that, 
for that reason, he was entitled to retain those fees in ad- 
dition to the amount of his salary as fixed by law and the 
constitution. It was held that the constitution required 
these fees to be paid to the state treasurer, and Leidtke 
was, for that reason, ordered to account for and pay the 
same over to the state. 

Counsel also calls out attention to the case of the State - 
v. Wallichs, 16 Neb. 110. The only question involved in 
that case was whether or not a county, presenting its re- 
funding bonds to the auditor for registration, must pay 
one fourth of one per cent. on the dollar for each bond 
_ registered as provided by law. Our attention is also called 
to State v. Kelly, 30 Neb. 574. In that case it was held 
that, where a county clerk, who was also a notary public, 
took acknowledgments of deeds, mortgages, affidavits and 
depositions, as a notary public, it was his duty to enter 
upon his fee book, as county clerk, and report to the 
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county board, every item received by him for such services, 
under the rule laid down in State v. Sovereign, supra. It 
was further beld that he could not retain the fees received 
by him for making and certifying abstracts of title, which 
was a part of the duties of his office, although he was at 
that time a bonded abstracter. The relator relies also on 
the case of State v. Hazelet, 41 Neb. 257. In that case 
the county clerk insisted that he was entitled to receive, 
retain, and not account for and pay over to the county, 
the fee of $2 for furnishing the sheriff with a certificate of 
liens and incumbrances, in cases of appraisals and sale 
under decrees of foreclosure and on execution. It was 
held that it was a part of the official duties of the clerk to 
furnish such certificates, when requested to do so by the 
sheriff; that he was entitled to collect therefor the sum 
of $2 in each case, which he must enter upon his fee book 
and account for, notwithstanding the duty was performed 
by his deputies outside of regular office hours. State v. 
Silver, 9 Neb. 85, is also relied on by the relator. Silver 
was the county clerk of Lancaster county, and claimed 
that extra compensation should be allowed him by the 
board of commissioners for making the tax list and dupli- 
cates; his claim was disallowed, and it was held that a 
public officer must discharge all of the duties pertaining 
to his office for the compensation allowed by law, and that 
he can not be allowed compensation for extra work unless 
it is authorized by statute. We are further cited to Bayha 
v. County of Webster, 18 Neb. 131. The only question 
presented in that case was whether or not the clerk was 
entitled to extra compensation for making out the tax list, 
and it was again held that a public officer must discharge 
all the duties pertaining to his office for the compensation 
allowed by law; that he can receive no compensation for 
extra work unless it is authorized by statute. Lastly, our 
attention is called to the case of Heald v. Polk County, 46 
Neb. 28, where the same question was involved and was 
decided in the same way as in the case last above men- 


tioned. 
42 
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It is further contended that, even if it was not the off- 
cial duty of the respondent to perform these services, yet 
he was the county’s officer, and the custodian of its books 
and seal, and that he can not be heard to say that he per- 
formed them as an individual. To sustain this view the 
relator cites Blaco v. State, 58 Neb. 557. An examina- 
tion of that case discloses that the decision is based, as in 
ull of the foregoing cases, on the fact that the fees were 
received on account of official services provided for by 
law, and the particular point decided was, that the re- 
spondent must account for such fees whether he per- 
formed the services regularly or irregularly; and that his 
bondsmen could not escape liability on the claim that the 
services were irregularly performed. 

So it would seem that our decision must be based upon 
the sole question as to whether or not the services ren- 
dered for the applicants, as above stated, were a part of 
the official’ duties of the respondent. If they were, then 
he must account for and pay over the money received 
therefor to the relator. If, however, they were no part 
of his official duties, then the question falls within the 
rule announced in the case of the State v. Obert, 53 Kan. 
106, 36 Pac. 64, where it was held that a county treasurer 
who, for compensation, made searches and answered let- 
ters of inquiry and charged therefor, without a statute au- 
thorizing a charge, did not have to report such fees except 
for his certificate alone. The law of Kansas on this ques- 
tion, is the same as the law of this state. It was provided 
by the Kansas statutes that, in counties having a popula- 
tion of more than five thousand and not over ten thousand, 
the treasurer should receive $1,500 per annum; and that 
he should account for and pay over to the county, all of 
the money collected by him as fees in excess of that amount. 
It was stated in the body of the opinion that, under the 
general statutes relating to fees and salaries, county offi- 
cers are entitled to no more compensation than the sal- 
aries fixed by law; and that all fees received by them for 
official services should be accounted for, and deducted 
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from each quarterly allowance of salary. The court fur- 
ther said: , 

“We do not think that the fees Obert collected for mak- 
ing and certifying abstracts of title, and in writing letters 
and giving information therein as to taxes, etc., should be 
reported or accounted for. Such services are no part of 
the official duty of the county treasurer, as that duty is 
defined by statute,” citing Mallory v. Ferguson, 50 Kan. 
685, 32 Pac. 410. 

The same rule was announced in the case of the County 
of San Bernardino v. Davidson, 112 Cal. 508, 44 Pac. 659. 
In that case it was shown that it was a custom of miners 
to have the county recorder record notice of mining clainis. 
There was no statute requiring such work, but the clerk 
kept a record and charged for it. It was held that it was 
no duty imposed by law and no fees were fixed by law 
for it, and hence he need not account for such fees. The 
case of Cornell v. Irvine, 56 Neb. 657, seems to throw some 
light on this question. There it was said that where a 
state officer has rendered services outside of, and not in- 
compatible with, his duties as such officer, it is not proper 
for the auditor of public accounts to refuse to issue a war- 
rant in payment of such extra services, merely because 
the salary of such officer was already paid for the period 
during which said extra services were rendered. And so 
it was held that judge Irvine was entitled to receive com- 
pensation for lectures delivered to a law class of the state 
university, and that such services were not incompatible 
‘with, and were not included within the scope of, his duties 
as supreme court commissioner. We have recently held, 
in Shepard v. Easterling, 61 Neb. 882, that a county judge 
might be allowed the sum of $300 by the county board, 
for docketing several hundred old cases, and for making 
an index to the records of the probate court, because such 
services were extra official ; in other words, that the county 
judge could not be required, as a part of the duties of his 
office, to perform the services which should have been per-— 
formed by his predecessor, and, although no fees were fixed 
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by law for the performance of such services, he could con- 
tract with the commissioners to do that work, and would 
be entitled to receive the amount agreed upon, over and 
above the amount of fees which he could retain during his 
current term. In the case at bar, it can not be contended 
that the respondent was obliged to perform the services 
in question as a part of his official duties. The rule of the 
excise board of the city of Lincoln was in no manner bind- 
ing upon him. He could not be compelled to perform any 
duties or services, except such as the statute enjoined upon 
him. As a strict matter of law, there seems to be no rea- 
son why he could not contract with the persons applying 
for saloon licenses, to search the records for them and re- 
ceive such compensation therefor as might be agreed upon. 
The fact that such services were performed by his depu- 
ties, who had received payment from the county for their 
services, or that they were performed by himself person- 
ally, we are not at liberty to consider, because no compe- 
tent offer to prove that fact was made by the relator, 
While the conduct of the respondent may be of doubtful 
propriety, and while, perhaps, from an equitable stand- 
point, the money in question ought to be paid to the re- 
lator, yet these matters can not be taken into consideration 
by us in deciding this case. The question presented is 
whether or not, as a matter of law, the respondent can be 
compelled to account for and pay over the money in con- 
-troversy herein. It appearing that the services rendered 
by respondent were no part of the duties of his office, we. 
are constrained to hold that the money paid him therefor, 
under private contract or agreement, can not be recovered 
by the relator, and, therefore, the district court did not 
err in denying the writ and dismissing the action. 
For the reasons above given we recommend that the 
judgment of the district court be affirmed. 
ALBERT and GLANVILLE, CC., concur. 


By the Court: for the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ALFRED HIAZLETT, RECEIVER OF THE AMERICAN BANK OF 
BEATRICE, NEBRASKA, V. ESTATE OF WILLIAM BLAKELY, 
DECEASED, ET AL. 


Firep DEcEMBER 16, 1903. No. 13,165. 


“4. Administrator: Discuarace. . Ap executor or administrator may 
resign or may be removed for cause, but a county court has no 
authority to discharge such officer from his trust, merely upon 
the settlement of what is called a final account. 


Trust. The trust of such officer is a continuing 
one: and his formal discharge, in a decree upon final accounting, 
does not destroy the relation, but merely discharges him from 
liability for the past. 


3. Contingent Claim. A contingent claim does not become absolute, 
within the meaning of the decedent’s act, until it becomes a claim 
proper to be presented to the county court for final adjudication, 
as a claim against the estate. 


Error to the district court for Gage county; CHARLES 
B. Lerton, Jupce. Reversed. 


G. M. Johnson and Fulton Jack, for plaintiff in error. 


N. EK. Griggs, ‘Samuel Rinaker and Robert 8. Bibb. 
contra. 


ALBERT, C. 


On the 8th day of April, 1901, Alfred Hazlett, as receiver 
of the American Bank of Beatrice, Nebraska, whom we 
shall hereafter call the plaintiff, filed a petition in the 
county court of Gage county against Cornelia D. Blakely, 
administratrix of the estate of William Blakely, deceased, 
and his heirs at law, whom we shall hereafter call the de- 
fendants, which, omitting the formal parts, is as follows: 

“Comes now Alfred Hazlett, receiver of the American 
Bank of Beatrice, Nebraska, and represents and shows to 
the court that he is the duly appointed, qualified and act- 
ing receiver of the American Bank of Beatrice, Nebraska, 
a corporation organized under the laws of the state of 
Nebraska. That on or about January 2, 1898, the said 
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«a resident of said county oid state at the finite of his dead 
That on the 4th day of February, 1898, Cornelia D. Blakely, 
widow of said William Blakely, was duly appointed as 
administratrix of said estate of William Blakely, deceased, 
and qualified as such and entered upon the duties of such 
appointment. That on the 28th day of August, 1898, the 
said Alfred Hazlett, as receiver of the American Bank of 
Beatrice, Nebraska, began an action in the district court 
for Gage county, Nebraska, against Danforth E. Ains- 
worth and others, stockholders of the American Bank of 
Beatrice, Nebraska, to enforce against the persons defend- 
ant in such action their liability, under the statutes and 
constitution of the state of Nebraska, as such stockholders 
of said bank. That the said Cornelia D. Blakely, adminis- 
tratrix of the estate of William Blakely, deceased, was 
made a party in such action, the said William Blakely 
having béen a stockholder of said bank at the time the 
said bank became insolvent and also at the time of his 
death in, to wit, the amount of $1,000 in stock. That the 
said Cornelia D. Blakely as such administratrix of said 
estate was duly served with summons in said action, and 
appeared and defended in said action as administratrix 
of said estate. That afterwards,-.to wit, on the 13th day of 
April, 1900, judgment and decree were rendered in said 
action against the said Cornelia D. Blakely, as such ad- 
ministratrix, as follows: 

“That said plaintiff recover of and from Cornelia D. 
Blakely, as -administratrix of the estate of William 
Blakely, deceased, the sum of $1,000, but that no execution 
issue therefor, the said plaintiff being hereby authorized 
and instructed to proceed in the county court of Gage 
county, Nebraska, and take such other steps as may be 
necessary to enforce the collection of said amount from the 
said estate of said William Blakely, deceased, and his legal 
representatives. That the claim herein set forth and for 
which said decree and judgment were rendered was a con- 
tingent claim and of such a nature that the same could 
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not, in the first instance and prior to the rendition of said 
judgment and decree, be allowed or adjudicated by the 
county court of Gage county, Nebraska, for the reason 
Ahat, under the laws of the state of Nebraska, it was neces- 
sary that an action to enforce the stockholders’ liability 
in favor of all creditors be brought in the district court 
as an action in equity and against all stockholders within 
the jurisdiction of said court. That the said Cornelia D. 
Blakely, as administratrix of the estate of William 
Blakely, contested the action of the plaintiff in the said 
district court upon the ground, and for the reason, that the 
same had not been presented to and filed in the county 
court, within the time prescribed by order of said county 
court for presenting claims. And, upon the hearing of 
said cause in the said district court, the court held ad- 
versely to said contention of said administratrix and en- 
tered judgment and decree as aforesaid, and that the said 
liability then, on April 13, 1900, for the first time became 
absolute. And that after the said Cornelia D. Blakely had 
been served with summons in and had appeared in said 
action in the district court for Gage county, Nebraska, and 
knowing that said cause was pending and undetermined, 
and having full knowledge and notice of the existence of 
said claim and the liability of said estate therefor, she - 
procured an order for the settlement of said estate and for 
the discharge of herself as administratrix. That the said 
decree and judgment, and liability of said estate thereon, 
have not been paid or satisfied, either in whole or in part. 
That at the time said action was commenced against said 
Cornelia D. Blakely, the estate of said William Blakely, 
deceased, was solvent, and she had in her hands and pos- 
session sufficient property to pay said claim, and that her 
said discharge as administratrix was procured without any 
notice to plaintiff, or knowledge thereof on plaintiff’s part, 
until said settlement and discharge had been procured. 
This claimant therefore prays that this his claim be al- 
lowed in the sum of $1,000 and interest at 7 per cent. per 
annum from April 13, 1900, that the order closing said 
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estate and discharging said administratrix be set aside, 
and that the order of distribution of said estate be vacated, 
and that the said Cornelia D. Blakely be required, by no- 
tice served upon her, to appear and answer this applica- 
tion, and that she be required to pay said claim of this 
petitioner, and for such other and further relief as may — 
be proper in the premises.” 

Among the written objections interposed by the defend- 
ants to the granting of the prayer of the petition are the 
following: 

“1. Because the said estate of the said William Blakely, 
deceased, has been fully administered upon and settled 
within the time and in the manner provided by law, and a 
final order and decree of distribution has been made 
therein dividing and distributing said estate, and the ad- 
ministratrix of said estate has been discharged and said 
estate fully closed up, upon the 9th day of November, 1898. 

“2. Because the time limiting the filing of claims against 
said estate expired upon the 3d day of August, 1898, as per 
the order of the probate court of Gage county, Nebraska, 
made upon the 4th day of February, 1898, and more than 
two years and eight months have elapsed since the time for 
filing claims against said estate expired.” 

Upon a hearing had in the county court, the relief asked 
by the plaintiff was denied and the proceedings dismissed. 
The plaintiff then prosecuted an appeal to the district 
court, where the cause was submitted on the same record. 
The parties stipulated that the facts stated in the petition, 
as well as those included in the objections filed, were true. 
The only evidence offered was an order of the district 
court showing the plaintiff’s authority as receiver to in- 
stitute proceedings of this character. The district court 
found in favor of the defendants, and gave judgment ac- 
cordingly. The plaintiff brings the case here for review. 

It will be observed that a portion of the relief sought 
by the plaintiff was the vacation of a decree of final settle- 
ment and an order discharging the administratrix. But 
we do not think such relief is essential to the ultimate 
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relief sought, namely, the examination and allowance of 
the claim against the estate. The law appears to be that 
the forma] discharge contained in the decree on final ac- 
counting applies only as to the accounts of the parties up 
to that period. The trust of an administrator or executor 
is a continuing one, and a decree of final accounting does 
not destroy the relation of such officer, but only discharges 
him from liability for the past. 2 Woerner, American Law 
of Administration (2d ed.), sec. 571. In Diversey v. John- 
son, 93 Ill. 547, cited by the author above, the former de- 
cisions of that state on this point are reviewed. In refer- 
ring to one of these decisions the court say: 

“In Cutright v. Stanford, 81 Tl]. 240, the claim was 
presented and allowed in the probate court after two years 
from the grant of administration, and after the adminis- 
trator had distributed the residue in his hands to the heirs, 
and his final report had been approved by the court and 
he finally discharged from all duties and liabilities on 
acécount of his said administration, and yet the claim was 
held to be a valid one against the estate.” 

In Weyer v. Watt, 48 Ohio St. 545, it appears that the | 
executor had made what he called a final accounting, upon 
which the probate court made an order, that the account 
be made final, and the executor discharged from his trust. 
- The court said: 

“The only further inquiry, then, is whether the plaintiff, 
at the commencement of the action, had ceased to be 
executor; and that depends entirely upon the legal effect of 
the order of the probate court discharging him from the 
trust. Under our legislation, as we have already seen, an 
executor or administrator may be removed by the probate 
court, for cause, or he may resign his trust, with the con- 
sent of the court. But we find no power conferred upon 
that court to discharge an executor or administrator from 
his trust, upon the settlement of what is called a final ac- 
count, and thus extinguish his authority as trustee.” 

Our statute in respect to the discharge of an executor or 
administrator is substantially the same as that construed 
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by the court in the case cited. It follows, therefore, that 
decree of final settlement, and the discharge of the adminis. 
tratrix, is, of itself, no obstacle to the presentation and 
allowance of the plaintiff’s claim. 

This brings us to the principal question in the case, 
namely, whether the claim is barred by the provisions of 
the decedent’s act in respect to the time allowed for filing 
claims against an estate. The claim falls within the defini- 
tion of a contingent claim, given in Stichter v. Cow, 52 
Neb. 532. In 1901, section 226 of that act (ch. 23, Com- 
piled Statutes; Annotated Statutes, 5091), limiting the 
time for the presentation of claims proper to be allowed by 
the county court, to the executor or administrator, within 
the time limited by the court for that purpose, was 
amended to include contingent claims. The amendment 
was passed without an emergency clause, and did not take 
effect until after these proceedings were instituted; hence 
it may be disregarded in the further consideration of this 
case. 

The act, so far as relates to contingent claims, and as 
it stood when these proceedings were begun, is as follows: 

(Sec. 258.) “If any person shall be liable as security for 
the deceased, or have any other contingent claim against 
his estate, which can not be proved as a debt before the 
commissioners, or allowed by them, the same may be pre- 
sented, with the proper. proof, to the probate court or to 
the commissioners, who shall state the same in their report, 
if such claim was presented to them. 

(Sec. 259.) “If the court shall be satisfied, from the 
report of the commissioners, or by the proof exhibited, said 
court may order the executor or administrator to retain 
in his hands sufficient to pay such contingent claim, when 
the same shall become absolute; or, if the estate shall be 
insolvent, sufficient to pay a proportion equal to the divi- 
dends of other creditors. 

(Sec. 260.) “If such contingent claim shall become ab- 
solute, and shall be presented to the probate court, or to 
the executor or administrator, at any time within two 
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years from the time limited for other creditors to present 
their claims to the commissioners, it may be allowed by the 
probate court upon due proof, or it may be proved before 
the commissioners already appointed or before others to be 
appointed for that purpose, in the same manner as if 
presented for allowance before the commissioners had 
made their report; and the persons interested shall have 
the same right of appeal as in other cases. 

(Sec. 261.) “If such contingent claim shall be allowed, 
as mentioned in the preceding section, or established on 
appeal, the creditors shall be entitled to receive payment 
to the same extent as other creditors, if the estate retained 
by the executor or administrator shall be sufficient for that 
purpose; but if the claim shall not be finally established, 
as provided in the preceding section, or if the assets re- 
tained in the hands of the executor or administrator shall 
not be wholly exhausted in payment of such claim, such 
assets, or the residue of them, shall be disposed of, by order 
of the probate court, to the persons entitled to the same 
according to law. ; 

(Sec. 262.) “If the claim of any person shall accrue or 
become absolute at any time after the time limited for , 
creditors to present. their claims, the person having such 
claim may present it to the probate court, and prove the 
same at any time within one year after it shall accrue or 
become absolute; and if established in the manner pro- 
vided in this subdisivion, the executor or administrator 
shall be required to pay it, if he shall have sufficient assets 
for that purpose, and shall be required to pay such part as 
he shall have assets to pay, and if real or personal estate 
shall afterwards come to his possession, he shall be re- 
quired to pay such claim, or such part as he may have 
assets sufficient to pay, not exceeding the proportion of 
the other creditors, in such time as the probate court may 
prescribe. . 

(Sec. 263.) “When a claim shall be presented within 
one year from the time when it shall accrue and be estab- 
lished, as mentioned in the preceding section, and the ex- 
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ecutor or administrator shall not have sufficient to pay 
the whole of such claim, the creditor shall have the right to 
recover such part of his claim as the executor or adminis- 
trator has not assets to pay, against the heirs, devisees, or 
legatees, who shall have received sufficient real or per- 
sonal property from the estate.” 

The first four sections provide a remedy whereby the 
holder of a contingent claim may place himself on terms 
of approximate equality with the holders of absolute 
claims. There can be no doubt that such remedy was open 
to the plaintiff in this case, had he seen fit to invoke it. 
Had he done so, the limitation fixed by section 260, which 
applies exclusively to claims in respect to which such 
remedy is invoked, would have been the test in the present 
case. Not having availed himself of that remedy, the pro- 
visions of the first four sections have no application, and 
the plaintiffs rights must be measured by section 262, 
which limits the time for filing contingent claims to one 
year from the date it becomes absolute. 

This brings us down to the single question: Was the 
claim filed in the county court within one year from the 
date it became absolute? 

The defendants contend that the claim became absolute 
on the 27th day of June, 1898, when all the assets of the 
bank were exhausted, and the order was made by the 
district court directing the plaintiff as receiver to bring 
suit against the stockholders. To sustain this contention, 
we should be obliged to give a different meaning to the 
terms absolute and contingent than that which, from an 
examination of the entire act, we are satisfied the legisla- 
ture intended to convey. Section 214 provides that it shall 
be the duty of the county judge to receive, examine, adjust 
and allow all claims and demands of all persons against 
the deceased. In Huebener v. Sesseman, 38 Neb. 78, it was 
held, that an executor or administrator has no authority to 
pay a claim until it has been allowed by the county judge. 
It is manifest, therefore, that the act contemplates that 
all claims shall be passed upon and allowed by the county 
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judge; under our practice the orderly administration of 
an estate and an equitable distribution of the assets would 
be hardly possible otherwise. 

But while the act contemplates that all claims shall be 
allowed by the county judge, it also contemplates that cer- 
tain claims may be presented in the first instance in some 
other court, because section 227, impliedly authorizes ac- 
tions to be brought against an executor or administrator, 
as such, for the recovery of real or personal property, and 
for relief other than for the recovery of money only, etc. 
The claim in this case was the liability of a stockholder of 
an insolvent bank. It was, in the first instance, exclusively 
within the jurisdiction of the district court. German Nat. 
Bank v. Farmers & Merchants Bank, 54 Neb. 593, and did 
not become a claim “proper to be allowed by the county 
judge,” until it had passed to judgment. There can be 
no doubt, as already intimated, that it might have been 
filed as a contingent claim against the estate at any time. 
before judgment. But had it been thus filed, the county 
judge would have had no authority to pass upon it finally 
before the rendition of judgment in the district court. 
Until that was done, the claim was not absolute or certain, 
but dependent upon an event which might or might not 
happen, namely, judgment against the administratrix in 
the district court. In other words, the claim did not be- 
come absolute until judgment had been rendered thereon 
in the district court. We think this is in harmony with 
the definition of a contingent claim in Stichter v. Coz, 
supra. 

As we have seen, section 262 provides that a claim, which 
becomes absolute at any time after the time limited for 
creditors to present their claims, may be presented and 
proved in the probate court, at any time within one year 
after it becomes absolute. This claim became absolute 
after the time limited for creditors to present their claims, 
and was presented to the probate court within one year 
after it became absolute within the meaning of the statute, 
and was not, therefore, barred. 
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It follows that the judgment of the district court is 


Care 


erroneous, and we recommend that it be reversed and the 
cause remanded for further proceedings according to law. 


BaRNES and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


UNITED States FIDELITY AND GUARANTY COMPANY V. 
Harry B. RIpGLey. 


Firep Decempesr 16, 1903. No. 13,193. 


1. Fidelity Bond: Execution: Vaumiry. A fidelity bond for the in- 
demnity of an employer against the dishonesty of an employee, 
issued on the application of the latter who pays the premium and 
by him delivered to the former, which contains on its face, in 
addition to the contract of an indemnity, an undertaking of the 
employee to the obligor, and a provision that it shall not be bind- 
ing on the obligor unless signed by the employee, is not binding 
on the obligor unless thus signed, in the absence of a showing 
that the signature of the employee had been waived by the 
obligor. 


AGENCY: Walver. The signing of the bond by the obligor, 
and its delivery to the employee, does not constitute the employee 
the agent of the obligor, with authority to bind the latter by a 
waiver of such signature. Insurance contracts and contracts of 
this character distinguished. 


3. Retention of Premium. The fact that the obligor retained the pre- 
mium paid by the employee does not, under the circumstances 
shown in this case, constitute a waiver of the signature of the 
employee to the bond. 


4. Application: Wapranties. Statements made by an employer in 
support of his employee’s application for such bond, as to the na- 
ture of the duties of the employee, the extent of his authority, 
ete., are in the nature of warranties, and a breach thereof will 
avoid the bond. . 


Error to the district court for Lancaster county: 
EDWARD P. HoLMES, JUDGE. Reversed. 
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ALBERT, C. 


Harry B. Ridgley, whom we shall call the plaintiff, for 
present purposes, may be said to have been the owner of 
several stores and engaged in selling goods on the instal- 
ment plan, with headquarters at Des Moines, Iowa; one 
whom we shall call the employee was in his employ as 
manager of such stores, in the city of Lincoln. The plain- 
tiff required the employee to furnish a fidelity bond, in 
the sum of $500, whereupon the employee made application 
therefor to the defendant company, whose home office is in 
the city of Baltimore, through its agents at Lincoln. The 
application was supported by certain statements in writ- 
ing made by the plaintiff, in response to questions pro- 
pounded by the defendant, as to the nature of the em- 
ployee’s duties, extent of his authority in the conduct of 
the business, etc. The questions were on a printed blank 
furnished by the defendant and were preceded by these 
_words: “The company desires to have answers to the fol- 
lowing questions, and these answers will be taken as the 
basis of the bond if issued.” 

Among such questions and answers are the following: 

Q. What will be the title of applicant’s position? 

A. Manager Branch Store. 

Q. Will he be authorized to pay out of the cash in his 
custody any amounts on your account? 

A. Commission to agents, and his salary, and salary of 
his collector, and remit balance to me. 

Q. Is he required to make deposits in bank; if so how 
often? 

A. Yes. 

Q. State whether he is allowed to indorse checks drawn 
to your order and for what purpose. 

A. Only for remittance to me. 

. Q. Will he be authorized to sign checks on your behalf? 
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A. No, sir. 

Q. How frequently will he make settlement? 

A. Every Saturday. 

Q. What means will you use to ascertain whether his 
accounts are correct? 

A. A perfect report system. 

Q. How frequently will they be examined? 

A. Every Monday morning. 

The defendant accepted the application and forwarded 
the bond, duly signed and sealed, to its agents through 
whom the application was made, who delivered it to the 
employee upon the payment by him of the premium 
thereon. 

Among other conditions, appearing on the face of the 
bond, are the following: 

“And the said employee doth hereby, for himself, his 
heirs, executors and administrators, covenant and agree 
to and with the said company, that he will save, defend 
and keep harmless the said company from and against all 
loss and damage of whatever nature or kind, and from all 
legal or other costs and expenses, direct or incidental, 
which the said company shall or may, at any time, sustain, 
or be put to (whether before or after any legal proceedings 
by or against it to recover under this bond and without 
notice to him thereof) or for or by reason or in conse- 
quence of the said company having entered into the present 
bond.” 

The eniployee did not sign the bond but forwarded it, 
without his signature thereto, to the plaintiff who, when 
he received it, examined it no further than to ascertain 
the amount, which was satisfactory, and accepted it with- 
out knowing that the employee had not signed it.or that 
his signature thereto was required. 

This is an action on the bond brought by the plaintiff 
against the defendant to recover for money, securities and 
other personal property of the plaintiff which, it is al- 
leged, the employee unlawfully converted to his own use. 
. The bond is made a part of the petition, and in avoid- 
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ance of the omission of the employee’s signature from the 
bond the plaintiff alleges: 

“That said bond was not so signed and witnessed by said 
Frank L. Kelsey the employee, but that said defendant 
corporation had full knowledge that said bond was not 
so signed and witnessed and, with full knowledge thereof, 
the president and secretary of said corporation signed the 
same and (caused) to be affixed thereto the seal of the cor- 
poration, delivered said bond to the plaintiff, who then 
and at all times herein mentioned was a resident of the city 
of Des Moines, Iowa, and from him received and has ever 
since retained the premium required to be paid therefor. 
That, by reason of the foregoing acts and conduct of the 
defendant, it has waived said stipulations and provisions 
of said bond and is therefore estopped to deny its liability 
to plaintiff on said bond by reason of said omission.” 

The defendant answered, putting in issue the allega- 
tions of the petition in avoidance of the omission of the 
employee to sign the bond. The answer also contains the 
following allegations: 

“The defendant further alleges that the plaintiff had 
full knowledge of the delinquencies of the said Frank L. 
Kelsey, long prior to the 1st day of May, 1901, that the 
bank account of the plaintiff, kept by the said Kelsey in 
the city of Lincoln, was frequently overdrawn by said 
Kelsey with the full knowledge of the plaintiff, although 
from exhibit “A” hereto attached he was not authorized 
to draw against said bank account except for the purpose 
as shown by the weekly reports. 

“The defendant further alleges that the statements made 
and subscribed to by the defendant in Exhibit “A” were 
warranties. That the answers to questions 9 C, 10 A, 11, 
12 A & B, 14, 15 in said exhibit “A” are wholly false and 
were known to be false by the plaintiff at the time the same 
were made, and that the duties of and check upon the said 
Kelsey were not as set out in said answer, and that the 
liability under said bond was enlarged and varied from 


that contained in said written statement, and that no 
43 


626 NEBRASKA REPORTS. [Vou. 70 
United States Fidelity & Guaranty Co. v. Ridgley. 


check whatever was had upon the said Kelscy during the 
life of said alleged bond, that he was authorized to and did 
draw checks upon the said bank account, that settlements 
were not made once a week as warranted, that there was 
not a perfect report system or any other system which 
would ascertain the condition of the accounts of the said 
Kelsey once a week. That there has been a breach of all 
of said warranties and that instrument is absolutely void.” 

The foregoing allegations were put in issue by the reply. 

There was a verdict for the plaintiff, and judgment was 
given accordingly. The company brings error. 

At the close of the testimony the company asked the 
court to direct a verdict in its favor, and the overruling 
of its motion in that behalf is now assigned as error. 
There are, perhaps, technical objections to a consideration 
of that particular assignment, but as the same questions 
are presented in some other form, in other parts of the 
record, the objections that might be urged against their 
consideration under this assignment will be disregarded. 

It is tacitly conceded that the omission of the employee’s 
signature from the bond is fatal to a recovery in this case, 
unless it appear that the defendant has waived this omis- 
sion or is estopped to urge it as a defense. The plaintiff 
contends that, by the delivery of the bond to the employee 
without requiring him to sign it, the defendant thereby 
made him its agent for the delivery of the bond to the plain- 
tiff, and that such delivery, taken in connection with the 
receipt and retention by the defendant of the premium, 
was a waiver of the condition that the bond should be 
signed by the employee. In support of this contention the 
plaintiff cites Billings v. German Ins. Co., 34 Neb. 502; 
Burlington Voluntary Relief Department v. White, 41 
Neb. 547; German-American Ins. Co. v. Hart, 48 Neb. 441; 
German Insurance & Savings Institutions v. Kline, 44 Neb. 
395; Rochester Loan & Banking Co. v. Liberty Ins. Co., 
44 Neb. 537. These cases are all insurance cases, and the 
rule underlying them and which is invoked in the present 
case is that, where an insurer is informed of defects in the 
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contract of insurance which would avoid the policy but 
thereafter continues to treat it as binding and thereby 
induces the insured to act in the belief that it is binding, 
it will be held to be a waiver of such defects. This vule is 
founded on the doctrine of estoppel and its application is 
by no means limited to insurance cases. The same prin- 
ciple underlies the ruJe that a bond, perfect on its face, 
apparently duly executed by all whose names appear 
therein and actually delivered to the principal without 
stipulation, reservation or condition, can not be avoided by 
the sureties on the ground that they signed it on the con- 
dition that it should not be delivered unless executed by 
other persons who did not execute it, when it appears that 
the obligee had no notice of such condition and that he had 
been induced, on the faith of such bond, to act to his pre- 
judice. A surety who signs a note upon an agreement 
with the maker that it shall not be delivered to the payer 
until signed by other sureties can not plead, against an 
innocent payer without notice of the agreement, the fraud 
of the maker in delivering it without the additional sure- 
ties. It will be observed that one of the essential elements 
of the rule, whether applied to a policy of imsurance, a 
bond or commercial paper, is a lack of knowledge on the 
part of the person for whom the indemnity was intended 
of the defects in the contract. The importance of this 
element will be better understood in the light of other 
rules of the law of suretyship, one of which is that, if the 
surety signs an obligation in the body of which another is 
also named as surety, on the condition that he shall not 
be bound unless such other also sign, and delivers the bond 
to the principal who delivers it to the obligee without com- 
plying with the condition, the surety is not bound. An- 
other is that, if the instrument in its body purports to be 
signed by the principal but is not so signed, this is suffi- 
cient notice to the obligee that it is imperfect, and the 
sureties may show as defense that they signed on condi- 
tion that the principal should also sign. 2 Brandt, Surety- 
ship and Guaranty, secs. 408, 409, 411. The importance 
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of this element of the rule is further shown by the follow- 
ing cases: Nash v. Baker, 40 Neb. 294; Brant v. Virginia 
Coal & Iron Co., 93 U. S. 326; Pettit v. Johnson, 15 Ark. 
55; Huse v. Den, 85 Cal. 390; Rockwell v. Coffcy, 20 Colo. 
397; Carroll v. Turner, 54 Ga. 177; Holcomb v. Boynton, 
151 Ill. 294; Wolfe v. Sullivan, 1383 Ind. 331; Clark v. 
Coolidge, 8 Kan. 189; Afountain Lake Park Ass’n v, Shart- 
zer, 838 Md. 10; Norman v. Eckern, 60 Minn. 531; Blodgett 
v. Perry, 97 Mo. 263. 

There is a total lack of evidence in this case that the 
defendant had knowledge that the employce had failed 
to sign the bond. The plaintiff contends that knowledge 
of that fact is to be imputed to the defendant because its 
agents delivered the bond to the employee without request- 
ing him to sign it, and he was thereby made the agent of 
the defendant to deliver the bond to the plaintiff. We do 
not think the transaction will admit of that construction. 
It is true a contract of this character is a form of insur- 
ance, as was held in People v. Rose, 174 Ill. 310; People r. 
Fidelity & Casualty Co., 153 I. 25; Shakman v. United 
States Credit System Co., 92 Wis. 366; Robertson & Sons 
v. United States Credit System Co., 57 N. J. Law, 12. But 
it is something more than a contract of insurance. A con- 
tract of insurance is usually based on the application of 
the insured who pays the premium, and is between him and 
the insurer alone. The bond in suit was issued on the appli- 
cation of the employee who paid the premium, and, as 
drawn, contemplates not only a contract of indemnity he- 
tween the plaintiff and the defendant but also a contract 
between the defendant and the employee. By the express 
terms of the instrument the validity of the defendant’s un- 
dertaking to the plaintiff is made to depend on the formal 
execution of the instrument by the employee also. When the 
defendant delivered the bond to the employee, duly signed 
and completed so far as it was then in its power to com- 
plete it, the obligation of the defendant to the employee 
to furnish him the bond in consideration of the premium 
paid was fully discharged. By the delivery of the bond to 
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the employee the defendant did not make him its agent 
with authority to change the terms of the bond, or for the 
delivery of the bond in its then condition to the plaintiff, 
but merely gave him what he had bought and paid for, 
with the authority to make it effective by the addition 
thereto of his signature and its delivery to the plaintiff. 
Such authority was limited by the express provisions of 
the instrument itself, and the instrument therefore car- 
ried with it notice to the plaintiff of such Jimitation. When 
it was tendered to the plaintiff it showed on its face that 
it was incomplete and not a binding contract. That he 
omitted to read it and for that reason failed to discover 
its defects does not relieve him from the consequence of 
such defects. To hold otherwise would be to place a 
premium on wilful ignorance. Much stress is laid on the 
fact that the defendant retained the premium. It is argued 
that the defendant thereby waived the signature of the 
employee to the bond. The premium was paid by the em- 
ployee, and in consideration thereof the bond was delivered 
to him as completely executed as it was within the power 
of the defendant to execute it. The fact that the employee 
did not see fit to sign the bond and thereby make it effect- 
ive would not, of itself, entitle him to a return of the 
premium. To hold otherwise would be to say that a party 
to a contract, upon changing his mind, is entitled to a re- 
turn of the consideration paid by him. Besides, there is 
no evidence tending to charge the defendant with knowl- 
edge of the failure of the employee to sign the bond. In 
the absence of such knowledge there could be no waiver, 
because the term waiver implies knowledge of the thing 
waived on the part of the person bound by the waiver. 
Hoxie v. Home Ins. Co., 32 Conn. 21, 85 Am. Dec. 240; 
Sha v. Spencer, 100 Mass. 382, 97 Am. Dec. 107; Stewart 
v. Crosby, 50 Me. 130; Dawson v. Shillock, 29 Minn. 189. 
The court should have directed a verdict for the defendant. 
What has been said seems to dispose of this case, but it 
may not be out of place to notice some other questions 
raised. It is conceded that the statements made by the 
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plaintiff in support of the employee’s application for the 
bond are in the nature of warranties, and that a breach of 
any of such warranties would defeat a recovery on the 
bond. See Rice v. Fidelity & Deposit Co., 103 Fed. 427, 
and cases cited. One of such warranties is that the em- 
ployee should not be authorized to sign checks on behalf 
of the plaintiff. There is evidence at least tending to show 
that the employee had such authority, and the defendant 
tendered the following instruction based on such evidence: 

“You are instructed that the statements made by the 
plaintiff to the defendant on May 28, 1900, as a basis for 
the issuing of this bond amount to warranties. If you find 
from the evidence that the employee Kelsey was authorized 
to sign checks on behalf of the plaintiff, said authorization 
would be a breach of the warranties made by plaintiff and 
he could not recover on this bond.” 

The court refused to give the instruction, and its refusal 
is now assigned as error. The plaintiff insists that the 
statements of the plaintiff show that the employee had 
authority to draw checks on the bank for remittance to 
him, and that the instruction is therefore too broad. . We 
are unable to find anything in the plaintiff’s statements 
that shows that the employee was to have authority to 
draw checks for any purpose. One of the statements is to 
the effect that the employee would be allowed to indorse 
checks drawn to the plaintiff’s order, “only for remittance” 
to the latter. But when it comes to the specific question, 
whether the employee would be authorized to sign checks 
in the name of the plaintiff, the answer is an emphatic 
negative. But the plaintiff contends that the defendant 
must have known from the statements, taken together, 
that the employee was authorized to sign checks in behalf 
of the plaintiff for remittance to him, because they show 
that the funds were to be deposited in a bank by the em- 
ployee, who was required to make remittances thereof from 
time to time to the plaintiff. We are unable to adopt that 
view. The authority to sign checks on behalf of the plain- 
tiff, for any purpose, would be almost if not quite equiva- 
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lent, in the hands of a dishonest person, to authority to 
sign checks for all purposes, and would materially increase 
the risk the defendant intended to assume, and we do not 
think it can reasonably be inferred from the statements 
that the defendant understood that such authority was 
included. 

It may be true, as plaintiff claims, that the parties 
must have contemplated that the remittances should be 
made by draft, and that the bank would issue such draft 
only on a check drawn against the plaintiff’s account. But 
it does not follow that it was contemplated that this par- 
ticular employee should draw the checks. The plaintiff 
may have had, or the defendant may have supposed he had, 
some other person in his employ whom he was willing to 
trust with authority to draw checks in his name, or that 
some other plan would be adopted which would not require 
this particular employee to sign the plaintiff’s name. The 
instruction, in our judgment, should have been given. 

‘A number of other questions are discussed but it does 
not seem that they are necessary to a disposition of the 
case either in this court or the court below and, for that 
reason, they will not be considered. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings acording to law. 


BaRnes and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 
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Epear D. Preston v. MaBei A. Srover, ADMINISTRATRIX 
OF THE ESTATE OF GEoRGE W. Stover, DECEASED. 


Frrep DecemBER 16, 1908. No. 13,212. 


= 


. Directing Verdict: Review. In reviewing the action of a trial court 
in directing a verdict, this court will regard as conclusively 
established every fact favorable to the unsuccessful party which 
the evidence proves or tends to establish. 


2. Statutes: AMENDMENT. Under the old as well as under the present 
constitution, where the title to a bill is to amend a particular 
section of an act, no amendment is permissible which is not 
germane to the subject matter of the original section. 


ow 


. Unconstitutional Law. Previous to the act of 1903, section 1021 of 
the code, as amended by an act of 1875, p. 48, entitled “An act to 
amend section 1021 of the code of civil procedure, Revised 
Statutes, 1873,” was obnoxious to the foregoing rule, and uncon- 
stitutional. 


rs 


. Lease: Action. Where a lease provides, in effect, that, upon failure 
of the lessee to keep and perform certain covenants and agree- 
ments therein contained the lessor may terminate the lease and 
recover possession by action of forcible entry and detainer, such 
action may be maintained upon a breach of such covenants and 
agreements by the lessee, although the lease has not terminated 
by efflux of time. 


Error to the district court for Hamilton county: 
SAMUEL H. Sornzoreer, Jupeu. Reversed. 


E. J. Hainer and J. H. Smith, for plaintiff in error. 
John H. Whitmore, contra. 


ALBERT, C. 


The record in this case is of an action of forcible entry 
and detainer brought in the county court on the 4th day 
of December, 1902, and thence carried on appeal to the 
district court. At the close of the plaintiff’s evidence in 
the district court, the court directed a verdict for the de- 
fendant, and the plaintiff brings the record here for re- 
view. 

It is a familiar rule that, in reviewing the action of a 
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trial court in directing a verdict, the reviewing court will 
regard as conclusively established every fact favorable to 
the unsuccessful party which the evidence proves or tends 
to establish. Applying that rule, it is conclusively es- 
tablished in this case that at the commencement of this 
action the plaintiff was the owner in fee of the premises, 
and that the defendant had entered upon and retained pos- 
session thereof under a written lease between him and the 
plaintiff, executed on the 13th day of February, 1902, 
whereby the premises were let to the defendant for the 
term of one year from the first day of March, following the 
execution of the lease. Among other terms and conditions 
of the lease are these: 

“Said second party shall take good care of all buildings, 
fences, structures, trees of every kind, shrubbery, or other 
improvements upon said premises and shall keep the 
ground about the same free from weeds. The said party 
of the second part further covenants with the said party 
of the first part that, at the expiration of the time men- 
ioned in this lease, peaceable possession of the said 
premises shall be given to the party of the first part in as 
good condition as they now are, the usual wear, inevitable 
accidents, and loss by fire excepted; and that upon the 
nonpayment of the whole or any portion of the said rent at 
the time when the same is above promised to be paid, or 
a failure to perform any other agreement herein contained 
on his part to be done or performed, then the said party of 
the first part may, at his election, either distrain for said 
rent due, or declare this lease at an end and recover pos- 
session as if the same was held by forcible detainer, the 
said party of the second part hereby waiving any notice 
of such election or any demand for the possession of said 
premises.” 

“And it is further covenanted and agreed between the 
parties aforesaid, that the said second party is to pay cash 
rent for the use of pasture land and hog yard, at the rate 
of $2.50 an acre, payable on the Ist day of November, and 
it is expressly understood and agreed that this lease 
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operates ‘as a lien upon said crops for the payment of said 
cash rent as above described.” 

It is also established that on the first or second day of 
Noveniber, 1902, the plaintiff demanded payment of the 
cash rent reserved in the lease, that the plaintiff failed to 
pay the same, and that the same was unpaid at the time 
the case was tried in the district court; that without the 
consent of the plaintiff, during the defendant’s occupancy 
under the lease, he had cut down some forty trees which 
had been planted on the premises and were growing there, 
and burned them for fuel; and that due notice to vacate the 
premises had been given the defendant more than three 
days before the commencement of this action. Section 
1021 of the code, as it stood when this action was brought, 
was as follows: 

“A tenant shall be deemed to be holding over his term 
whenever he has failed, neglected, or refused to pay the 
rent, or any part thereof, when the same was due, and 
judgments, either before the justice or in the district court, 
under this chapter, shall not be a bar to any after action 
brought by either party.” 

That section was passed in 1875 as amendatory of sec- 
tion 1021 of the Revised Statutes, which was as follows: 

“Judgments, either before the justice or in the district 
court, under this chapter shall not be a bar to any after 
action brought by either party.” 

The amendatory act was passed under the old constitu- 
tion. Section 19, article II, of which provided: 

“No bill shall contain more than one subject, which shall 
be clearly expressed in its title; no law shall be revived 
or amended, unless the new act contain the entire act 
revived, and the sections amended; and the section or 
sections so amended shall be repealed.” 

This provision, so far as it bears on the present case, is 
substantially the same as the constitutional provision now 
in force relating to the same subject. In construing the 
latter, this court has frequently held that, where the title 
to a bill is to amend a particular section, no amendment is 
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permissible which is not germane to the subject matter 
of the section sought to be amended. Trumble v. Trumble, 
37 Neb. 340; State v. Tibbets, 52 Neb. 228; Armstrong v. 
Mayer, 60 Neb. 428. A comparison of the amendatory act 
with that sought to be amended clearly shows that the 
former is obnoxious to the foregoing rule of construction, 
and is therefore unconstitutional and void. This view of 
the amendatory act has been entertained by the profession 
for some time, and in consequence an act covering the same 
subject was passed, with an emergency clause, at the last 
session of the legislature. Sec. 1020 of the code. From 
the foregoing it follows that, when this action was com- 
menced, there was no statute in force whereby “a tenant 
should be deemed to be holding over his term when he 
failed, neglected or refused to pay the rent, or any part 
thereof, when the same became due.” 

This brings us to the question, whether, upon a breach 
of the covenant to pay cash rent at the stipulated time, 
and that against waste, the plaintiff had a right to term- 
inate the lease and maintain an action of forcible entry 
and detainer to recover possession of the premises. There 
are authorities on both sides of this question. 18 Am. & 
Eng. Ency. Law (2d ed.), 442 and notes. But an examina- 
tion of those authorities will disclose that they are based 
on laws which differ materially from our own, conse- 
quently they are of little aid in the present inquiry. In 
Stevenson v. Brodahl, 49 Neb. 703, this court held that a 
provision in the lease, that the lessee should give a chattel 
mortgage on the crop each year to secure a note given for 
the rent, though supplemented with another stipulation 
that the nonperformance of any of the terms of the lease 
would, at the election of the lessor, end the lease, did 
not entitle the lessor to maintain the action of forcible 
entry and detainer. But in that case the provision in the 
lease in regard to the chattel mortgage was that it was to 
be given each year to secure the note due for that year. The 
breach relied on for maintaining the action was that no 
mortgage had been made on the crop of 1891, though de- 
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manded about October 31 of that year,, toe secure the 
note falling due February 1, 1892. The ‘decision. as to 
that point is placed on the ground that there is nothing 
in the lease which required the lessee to give a chattel 
mortgage at the particular time it was demanded, the rent 
for 1891 having been paid and that for 1892 not being due. 
The implication is that, if a mortgage had been demanded 
at the time the lessee was required by the terms of the lease 
to give it, and he had refused to give it, the action could 
have been maintained. But, while such is the implication, 
the question was not before the court, nor are we aware 
of any case in which it has been directly presented to this 
court, consequently we treat it as an open one. We be- 
lieve it should be answered in the affirmative. We think 
that parties should be permitted to make their own con- 
tracts, and that so long as such contracts are lawful, and 
not in violation of some established rule of public policy, 
they should be enforced. The lease in this case was for 
one year, but at the same time it was stipulated that, upon 
the failure of the lessee to keep and perform certain cov- 
enants of the lease on his part to be kept and performed, 
the lessor should have the right, at his option, to terminate 
it. We can see no good reason why this part of the con- 
tract should not be enforced. It is one that can work no 
hardship on the tenant if he performs his part of the con- 
tract. If he elects not to do so, we are unable to see that 
he has any just ground for complaint if the lessor aecepts 
the alternative offered by the lease. 

Proceedings in forcible entry and detainer lie in all 
cases against tenants holding over their terms. Sec. 1020 
of the code. On the breach of the covenants as to the pay- 
ment of rent and against waste, the term in this instance 
terminated upon the election of the lessor to terminate it. 
Thereafter the tenant was holding over his term, and the 
action would lie. The plaintiff therefore made a prima 
facie case, and the direction of a verdict against him was 
error. 

It is recommended that the judgment of the district 
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court be reversed and the cause remanded for further pro- 
ceedings according to law. 


BaRNES and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


NELS J. NIELSEN vy. CEDAR COUNTY. 

Firep Decemper 16, 1903. No. 13,237. 
1. Rulings: Review. Certain rulings of the trial court rejecting offered 
testimony held to be reversible error. 


2. Witness: IMPEACHMENT: INSTRUCTION. Where an effort has been 
made to impeach the plaintiff as a witness by showing that he has 
made statements elsewhere at variance with those made on the 
witness stand, and the jury are told: “You are instructed that 
if a witness in the case has at another time and place made state- 
ments, materia! to the issue in this case, at variance with his 
testimony while on the witness stand, before you, then you are 
at liberty to disregard the whole of such witness’s testimony, 
except in so far as he is corroborated by other credible evidence,” 
a verdict against.the plaintiff will be set aside. 


Error to the district court for Cedar county: Guy T. 
GRAVES, JUDGE. Reversed. 


James C. Robinson, for plaintiff in error. 
R. J. Millard and F. EF, Snyder, contra. 


GLANVILLE, C. 


This’ is a proceeding in error seeking to reverse a judg- 
ment of the district court for Cedar county, dismissing 
plaintiff’s action with costs against him. The parties 
stand here in the same relation as below, and will be 
designated as plaintiff and defendant. Plaintiff com- 
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menced an action in the county court of Cedar county 
which, after jndgment, was taken to the district court on 
appeal, where a verdict was returned against him. The 
action was for damages alleged to have been occasioned by 
a defective culvert and fill, constituting a part of the public 
highway in that county, the defect causing plaintiff’s 
buggy, in which himself and wife were riding, to be over- 
turned while he was attempting to drive across the culvert 
in the main traveled road in the night-time. He claimed 
damages for injuries to his property, cost of medical at- 
tendance for his wife, and for loss of his wife’s services. 
The action was brought within thirty days under section 
117, chapter 78, Compiled Statutes (Annotated Statutes, 
6135). Cedar county is not under township organization. 
The answer was a general denial. 

It is urged that there is error in the rulings of the court 
rejecting certain offered testimony, and in certain instruc- 
tions given to the jury. 

The evidence shows that plaintiff’s wife was injured by 
the fall when the buggy was overturned at the time and 
place stated in the petition; that plaintiff consulted a prac- 
ticing physician and obtained medicine. The doctor 
visited Mrs. Nielsen, and was called upon by her, and he 
treated her for the injury and result of the injury. The 
error assigned is that testimony of the physician as to 
the value and amount of the services so rendered, offered 
by plaintiff, was ruled out. There is prejudicial error in 
this regard shown by the record, but, as the judgment must 
be reversed on other grounds, we will pass this assignment 
without further discussion. The error will undoubtedly 
be guarded against at another trial without more specific 
criticisms now. 

The first instruction herein complained of, which was 
duly excepted to, is one which gave the jury a copy of sec- 
tion 117, chapter 78, Compiled Statutes (Annotated Stat- 
utes, 6135). This section forms the basis of plaintiff’s 
right to recover for the damage alleged and, while parts of 
it have no application to the case on trial, we are disposed 
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to think there is no prejudicial error in giving the section 
in full. 

Instruction numbered 5, assigned as error, defines the 
term “public highway” in accordance with section 3 of the 
same chapter. The culvert and fill where this injury oc- 
curred were, by the parties during the trial, stipulated to 
be a part of the public highway. The definition taken from 
the statute, though correct, was unnecessary. While we 
would not reverse this case because of the giving of this 
instruction alone, yet, when the jury had been told that 
the answer was a general denial, and that the burden was 
upon plaintiff to prove every material allegation contained 
in his petition, without any attempt to instruct them as to 
what allegations were material, this instruction might 
easily do harm. The plaintiff did not prove the culvert in 
question to be a part of such public highway, because of 
a stipulation to that effect. This instruction was calcu- 
lated to lead the jury to suppose that such fact was still in 
issue, there being otherwise no possible need therefor. 

A most serious complaint is made against instruction 
numbered 10, which reads as follows: 

“You are instructed that if a witness in the case has at 
another time and place made statements, material to the 
issue in this case, at variance with his testimony while on 
the witness stand, before you, then you are at liberty to 
disregard the whole of such witness’s testimony, except in 
so far as he is corroborated by other credible evidence.” 

The only fact appearing from the bill of exceptions upon 
which any instruction of this nature could be proper is 
that the plaintiff’s testimony before the jury at this trial 
was sought to be discredited by testimony tending to prove 
that, upon presenting his claim to the county commission- 
ers and also upon the trial of the cause in the county court, 
he had made statements which showed that he knew of the 
bad condition of the culvert in question, and had even di- 
rectly admitted that he knew it was in a dangerous condi- 
tion before he attempted to cross it on the night in ques- 
tion, and that such statements and admissions were at 
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variance with his testimony before the district court. We 
are of the impression that the preponderance of the testi- 
mony in this regard shows that his statements before the 
commissioners and before the county court were consistent 
with his last testimony, but there is some direct and posi- 
tive evidence to the contrary. This instruction, therefore, 
had direct reference to plaintiff as a witness and to his 
testimony. That it is a gross misstatement of the law, 
and prejudicial to the plaintiff is too apparent to need 
argument. It allowed the jury to reject the plaintiff’s 
entire testimony without even finding any of it false, when, 
before they may do so, they must find some of it false, and 
knowingly and wilfully false. In Omaha & R. V. R. Co. 
v. Krayenbuhl, 48 Neb. 5538, it is held: 

“The maxim, falsus in uno, falsus in omnibus, applies 
only where a witness has knowingly and wilfully testified 
falsely as to a matter of fact.” 

Defendant contends that the error is cured by instruc- 
tion numbered 12, which reads: 

“The jury are instructed that, in determining the ques- 
tion of fact in this case, they should consider the entire 
evidence introduced by the respective parties; but the jury 
are at liberty to disregard the statements of all such wit- 
nesses, if any there be, as have been successfully impeached, 
either by direct contradiction or proof of having made 
different statements at different times, or by proof of bad 
reputation. for truth and veracity in the neighborhood in 
which they lived, except in so far as such witnesses have 
been corroborated by other credible evidence or by facts 
and circumstances proved on the trial. Still it is only in 
a case where it is palpable that a witness has intentionally 
and deliberately testified falsely as to some material mat- 
ter, and is not corroborated by other evidence, that a jury 
is warranted in disregarding his or her entire testimony.” 

This instruction was also excepted to by plaintiff, and is 
assigned as error. The positive statement of bad law con- 
tained in instruction numbered 10 can not be cured by in- 
consistent or contradictory statements in other instruc- 
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tions. Such contradiction or inconsistency leaves the entire 
instructions uncertain, confusing and misleading, and 
liable to do all the damage that could be done by the posi- 
tive bad statements standing alone. Instruction num- 
bered 12 is also inconsistent with itself and is liable to 
confuse and mislead. 

The record shows prejudicial error in the rejection of 
testimony and giving instructions, as above pointed out. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and a new trial awarded, and that 
the cause be remanded for further proceedings. 


Baknes and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, a 
new trial awarded, and the cause is remanded for further 
proceedings. + 

REVERSED. 


CHARLES SPIES ET AL. V. PAUL F. STEIN. 
Wiep DeceMBER 16, 1908. No. 13,188. 


1. Principal and Agent: UNauTHORIZED Acrs or AGENTS. The un- 
authorized acts and representations of an agent, not within the 
apparent scope of his authority, and in the absence of ratification 
by the principal, either actual or constructive, can not bind the 
principal. 

2. Replevin: AGENCY: Evmencr. An agent was sent by his principal 
in possession of certain goods, to a distant city, where he falsely 
represented himself as the general agent of another principal, 
and a creditor of the latter attached the goods in the agent’s 
possession. In an action by the owner to recover the possession 
of the goods from the constable who held them under the writ of 
attachment, in the absence of a showing that the owner knew of 
or acquiesced in the false representations of the agent, held, 
that such representations could not be shown to disprove the 
plaintiff’s evidence that he owned and was entitled to the pos- 
session of the goods. 


Error to the district court for Douglas county: Wu.- 


LARD W. SLABAUGH, JUDGE. Reversed. 
44 
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Stillman & Price, for plaintiff in error. 
W. A. Foster, contra. 


KIRKPATRICK, C. 


Plaintiffs in error, a copartnership (hereinafter plain- 
tiff), instituted a replevin action in the district court for 
Douglas county against Paul F. Stein, a constable (here- 
inafter defendant), to recover possession of certain prop- 
erty consisting of cans of coffee held by defendant under 
and by virtue of a writ of attachment. The petition con- 
tained the usual averments of ownership in plaintiff and 
the wrongful detention by defendant. The answer filed by 
defendant was a general denial. There was a trial to a 
jury, resulting in a verdict and judgment for defendant 
for $104.07; the value of the goods taken by plaintiff under 
its writ and retained by it, with interest and costs. The case 
is presented to this court by plaintiff, who alleges error in 
the proceedings in the lower court: Jfirst, in the admission 
of incompetent evidence; second, in the giving of oral in- 
structions to the jury; third, in the submission of the case 
to the jury, the evidence being insufficient to sustain a 
verdict and judgment for defendant. 

By the record, it is shown that one J. W. Johnson, some 
time prior to the commencement of this action, opened up 
offices in the Bee building in the city of Omaha, represent- 
ing himself as the general agent of the C. F. Blanke Tea 
& Coffee Company of St. Louis, Missouri. He had in his 
possession the cans of coffee which are the property in- 
volved in this action. He engaged actively in the adver- 
tisement of his goods and in his business of securing orders 
for coffee; and, in the course of his business conduct, con- 
tracted many obligations in the name of the C. F. Blanke 
Tea & Coffee Company, as a result of which an attach- 
ment was sued out by the Rees Printing Company of 
Omaba and, under this writ, the defendant seized the 
goods in controversy and removed them to a warehouse 
for storage. Another writ by another creditor was also 
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levied upon the same goods. These attachments were sub- 
sequently released upon the filing of bonds by the C. F. 
Blanke Tea & Coffee Company. By the testimony in this 
record, an explanation of the release of these attachments 
upon bonds given in the name of the Blanke company is 
given. That explanation is that the Blanke company dis- 
avowed all connection with, or responsibility for, or know]- 
edge of the acts of Johnson, and disclaimed any interest in 
or title to the goods levied upon; but that those goods had 
been purchased of the Blanke company by Charles Spies 
& Company, plaintiff, and had been at the time of the levy 
of the attachments, and prior thereto, in possession of 
Johnson as sample goods, to be used by him for the pur- 
pose of soliciting orders for plaintiff. When the goods 
were levied upon for claims against the Blanke company, 
that company authorized Charles Spies & Company to 
appear in the cases, using their own discretion as to 
whether to defend in the name of the Blanke company or 
otherwise. At all events, it seems that after the release of 
the attachments, the goods were at the disposal of Charles 
Spies & Company, remaining in the warehouse, where they 
had been taken by the constable. 

It is shown by the evidence that Charles Spies & Com- 
pany, plaintiff, is a copartnership, located at Kansas City, 
Missouri, and engaged in the wholesale trade in tea and 
coffee. They have a contract with the Blanke company, 
by which the latter is to sell tea and coffee to plaintiff at a 
certain price, and by which the Blanke company is not to 
sell any of its teas or coffees in a limited territory, includ- 
ing Nebraska. Pursuant to this arrangement, plaintiff 
sent Johnson to Omaha to solicit orders for tea and coffee, 
his compensation to be a commission payable on the basis 
of accepted orders. 

After the release of the two attachments in the manner 
heretofore indicated, the goods being in the warehouse sub- 
ject, as plaintiff contends, to its disposal, defendant again 
seized the goods under a writ of attachment sued out 
by the Orchard & Wilhelm Carpet Company of Omaha, 


644 _ NEBRASKA REPORTS. [Vou. 70 


Spies v. Stein. 


on a claim aguinst the C. F. Blanke Tea & Coffee Company. 
To recover the goods held under this last attachment, plain- 
tiff instituted this action. 

It is elementary that, in replevin actions, the burden of 
showing that the right of possession at the commencement 
of the action was in the plaintiff is on the plaintiff. Moore 
& Cozine v. Herron, 17 Neb. 697. The jury were properly 
instructed that the sole question for them to pass upon 
was whether or not at the commencement of the action the 
plaintiff was the owner and entitled to the possession of the 
property. Unless modified by testimony hereinafter con- 
sidered, admitted over objections of plaintiff, the proof is 
very clear that the property in controversy belonged to 
plaintiff, who originally purchased it from the Blanke 
company, who, however, never owned it after it was placed 
in the possession of Johnson. The property was placed in 
the possession of Johnson to be used by him as samples in 
his work of soliciting orders for coffee sold by plaintiff. 
If this testimony is uncontradicted by competent testi- 
mony, it would follow that the judgment should have gone 
for plaintiff. 

We now come to a consideration of that part of the tes- 
timony in the record upon which it is sought to sustain 
the judgment for defendant. It relates wholly to acis and 
declarations of Johnson, showing that he represented him- 
self as the general agent of the C. I’. Blanke Tea & Coffee 
Company of St. Louis. The purpose of this testimony was 
apparently to show that Johnson was the general agent of 
the C. F. Blanke Tea & Coffee Company, upon which to 
base an inference that the coffee in his possession was the 
property of the Blanke company and, therefore, not the 
property of plaintiff. This testimony, plaintiff contends, 
was inadmissible under the rule that acts and declarations 
of one claiming to be an agent, which are not shown to 
have been known to or ratified by the principal, can not be 
received in evidence against the latter. Burke v. Frye, 44 
Neb. 223. It is further contended that, if this cvidence was 
introduced to prove an estoppel against plaintiff to deny 
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that the property was that of the Blanke company, it was 
inadmissible for failure to show knowledge on the part of 
the principal of the alleged acts of the agent, and an op- 
portunity to disavow such acts, as, in the absence of such 
showing, ratification will not be presumed. Columbia 
Nat. Bank v. Rice & Co., 48 Neb. 428. On behalf of defend- 
ant it is contended that the testimony was properly ad- 
mitted, as being statements or declarations of a person in 
possession of personal property, explanatory of such pos- 
session. Nodle v. Hawthorn, 107 Ia. 380; Altschuler v. 
Coburn, 38 Neb. 881. 

To affirm the judgment upon the evidence in the record 
as to declarations of Johnson would be tantamount to say- 
ing that, where an agent is sent by his principal to a dis- 
tant city in possession of property to be used for a specific 
purpose, such agent may represent himself as the agent of a 
wholly different principal, whose creditors may seize and 
hold the property against the real owner, notwithstanding 
the latter may have promptly disavowed the unauthorized 
representations of his agent. To so hold would be to con- 
travene the rule that the unauthorized acts of an agent, 
not within the apparent scope of his authority, and in the 
absence of ratification by the principal, either actual or 
constructive, can not bind the principal. If there were 
evidence in this record justifying an inference that there 
had been an arrangement between plaintiff and Johnson, 
by which the latter should hold himself out as the agent 
of another than plaintiff, for the purpose of preventing 
creditors of plaintiff from seizing the property in John- 
son’s possession, or for any other purpose, the evidence ad- 
mitted would have been admissible. But the case made is 
without any such evidence. The evidence relied upon to 

- sustain the judgment is that Johnson represented himself 
.as the general agent of the Blanke company. The property 
was taken under an attachment sued out by a creditor of 
the latter company. We do not think that evidence of the 
declarations of Johnson, that he was the general agent of 
the attachment defendant, can justify the seizure of prop- 
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erty otherwise overwhelmingly shown to be that of a 
stranger to the attachment proceedings, in the absence of 
any showing that the claimant to the property knew and 
acquiesced in the false representations of the agent. If 
such were the law, it would hold out a strong temptation 
to dishonest creditors, whose debtors lived in distant ° 
places, to induce agents holding in their possession prop- 
erty of others to represent themselves as the agents of 
such debtors, in order to supply such creditors with the 
basis for an attachment of the property. 

It is conceded in brief of defendant that the evidence 
now under consideration would not have been competent 
in the attachment suit against the Blanke company for 
the purpose of proving an indebtedness against that com- 
pany, but inasmuch as the sole issue in this case is, 
whether the plaintiff is the owner and entitled to the pos- 
session of the property, evidence as to the declarations of 
one in possession of the property is admissible, not as 
declarations of an agent offered for the purpose of binding 
the ‘principal, but as declarations explanatory of the pos- 
session, whether he held in his own exclusive right, or as 
tenant of another, or in the capacity of partner, trustee, 
agent, ete. There is an absence of harmony in the de 
cisions wherein this rule has been applied, but we are 
confident that none can be found which would furnish 
authority for the reception of this testimony, or for hold- 
ing it sufficient to sustain the judgment in this case. But 
two cases are cited and relied on by defendant. 

In Nodle vr. Hawthorn, 107 Ta. 380, an execution was - 
levied upon property in the possession of one Ainsworth, 
the property consisting of the products of a mill being 
run by Aivsworth. Nodle brought an action of replevin to 
recover this property from the sheriff. Declarations of 
Ainsworth were admitted to the effect that he had leased 
the mill from Nodle, that he was running it on his own 
account, and that the property was his. Nodle had caused 
to be printed on the sacks in which the meal seized was 
contained, “Manufactured by A. D. Ainsworth, Ute, Iowa,” 


VoL. 70] SEPTEMBER TERM, 1903. * 647 


Sples v. Stein. 


and he had said that he had nothing to do with the mill, 
that Ainsworth was running it. This evidence was held 
sufficient to sustain a judgment for defendant, although 
there was in evidence a written contract between Nodle 
and Ainsworth, employing the latter to run the mill for 
Nodle. The reason and justice of admitting evidence of 
the declarations of Ainsworth explanatory of his pos- 
session of the property, in an action against the sheriff 
holding the property under an execution against him, 
showing that he held the property as his own, with the 
knowledge and acquiescence of the plaintiff in the replevin 
action, are accordingly apparent. There is no similarity 
in the case cited to the case at bar. 

In the other case, Altschuler v. Coburn, 38 Neb. 881, 
Altschuler brought an action of replevin to recover prop- 
erty taken by the sheriff from the possession of McGrath 
under an execution against Freyhan. Evidence on behalf 
of the defendant was admitted as to declarations made by 
McGrath, while in possession of the property, to the effect 
that Freyhan was the owner, but that McGrath was in- 
vested with the title because Freyhan was involved in 
debt. The admission df the testimony as to McGrath’s 
declarations was sustained by this court, upon the ground 
that a sufficient foundation therefor had been laid by evi- 
dence in support of the theory of the defendant that there 
was a conspiracy between the plaintiff and Freyhan and 
McGrath, the object of which was to defraud the creditors 
of Freyhan. The admission of the testimony was by this 
court sustained expressly upon the ground indicated. But 
no element of fraud or conspiracy enters in this case. 
The unauthorized declarations of Johnson, not shown to 
have been brought to the knowledge of plaintiff, nor rati- 
fied by it, and which were repudiated by it upon discovery, 
were not admissible against plaintiff for the purpose of 
showing that it was not the owner of the property in con- 
troversy. The judgment is accordingly wanting in suffi- 
cient competent evidence to support it, and it is therefore 
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recommended that the same be reversed and the cause 
remanded. ; 


DuFrtn, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 


BANKING Hovse or A. CaASTETrer y. BeetHa M. DUKES 
ET AL. 


Firep DECEMBER 16, 1903. No. 13,197. 


1. Judgment: Presumerions: CoLLaTeRaL ATTacK. All presumptions 
are in favor of the regularity of the proceedings of courts of 
record, when collaterally assailed, and even though the jurisdic- 
tion of the court was irregularly or erroneously exercised, the 
judgment will be final as between the parties and their privies. 


: JURISDICTION: ReEcorp. Where the steps by which a court 
of general jurisdiction is supposed to have acquired jurisdiction 
are all shown by the record, and it appears from an examination 
of the face of the record, without recourse to extraneous matter, 
that the court acted without jurisdiction, then the judgment is a 
mere nullity and may be attacked collaterally. 


Error to the district court for Washington county: 
Georen A. Day, JuDGE. Reversed. 


Albert W. Jefferis and Frank 8. Howell, for plaintiff 
in error. 


Lysle I. Abbott, contra. 


LETTON, C. 


This action was brought by Bertha M. Dukes, formerly 
Bertha M. Stewart, against the defendants Stockton and 
Cook and the Banking House of A. Castetter, to recover 
rents for the undivided one-half of lots 1 and 2, in block 
46, in the town of Blair. She states the lots were at one 
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time the property of her former husband, Edgar A. Stew- 
art, and were decreed to her as alimony in an action for 
divorce brought by her in said court against him. The 
defendants Stockton and Cook answered, admitting their 
liability to pay rent for the premises and their readiness 
to pay the same, but allege there are diverse claimants for 
the same, and asking the court to adjudge to whom the 
rent belongs. The Banking House of A. Castetter an- 
swered, setting up title in Edgar A. Stewart, and an as- 
signment of the rent to it by him, and further asserting 
that the decree in which the property is sought to be set 
apart to plaintiff as alimony was rendered without juris- 
diction and is void, and by cross-petition asks judgment 
for the rent against Stockton and Cook. The court found 
for the plaintiff and against defendants Stockton and 
Cooke, and dismissed the answer and cross-petition of the 
bank. 

The decision of the case rests upon the question, 
whether or not the district court for Washington county 
had jurisdiction in a certain action for divorce to render a 
decree setting over in fee to the plaintiff therein certain 
real estate as alimony. The petition in the divorce case 
contained the following allegations relating to the real 
estate of the defendant and no others: 

“Plaintiff further alleges that the defendant is seized in 
fee simple of lot 17, in block 57, in the city of Blair, Ne- 
braska, on which is situated a dwelling, and other build- 
ings, in which this plaintiff now resides, and has for many 
years resided, with the defendant, and it is their homestead, 
and has been such homestead for years, under the laws of 
the state of Nebraska. The defendant is also seized in 
fee simple of the undivided one half (44) of lots 1 and 2, 
in block 46, in the city of Blair aforesaid, and also owns 
ten acres well improved adjoining the city of Blair. And 
plaintiff further alleges that the defendant is heavily in 
debt, as affiant has been informed and believes to the full 
value of said property other than the homestead upon 
which plaintiff resides,” 
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Personal service was made upon the defendant, and de- 
fault was made by him. The prayer and ‘the decree, so far 
as concerned the real estate, were as follows: 

“And the court further finds that at the time of the 
commencement of this action the defendant was seized in 
fee simple of lot 17, in block 57, in the city of Blair, Ne- 
braska, and also the undivided one-half of lots 1 and 2, in 
block 46, including the buildings thereon and their ap- 
purtenances, also the east 4% of the west % of the south- 
west 4 of the northwest %4 of section 13, township 18 
north of range 11 east, in Washington county, Nebraska. 
And the court further finds that the plaintiff now resides 
upon lot 17, in block 57, aforesaid, and that the same is 
her homestead. And the court further finds that the de- 
fendant is not a suitable person to have the care, custody 
and education of their said daughter and that the plaintiff 
is in all respects suitable and competent to have such 
care, nurture, education and custody of such minor child. 
It is therefore considered, adjudged and decreed by the 
court that the bonds of matrimony heretofore existing 
between plaintiff and defendant be wholly canceled, an- 
nulled and set at naught and the plaintiff be and she is 
hereby divorced from the defendant, that the plaintiff 
have the care, custody and education of their minor child, 
to wit, Bessie Stewart, that all the property mentioned in 
this decree be decreed to this plaintiff for the support and 
maintenance of plaintiff and her said child, and that a 
copy of this decree may be spread upon the records of 
Washington county, Nebraska, and the same when so 
spread shall operate as a conveyance of all of said prop- 
erty from the defendant to the plaintiff, and that all per- 
sonal property now in the possession of the plaintiff, such 
as household furniture and all other articles, be decreed 
to plaintiff.” 

Mrs. Stewart afterwards married one Dukes. The con- 
troversy in this case is over the right to collect the rents 
of the undivided one-half of lots 1 and 2; this, of course, 
depending upon the question as to whether or not the title 
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of Edgar A. Stewart was devested by the decree in the 
divorce proceeding and passed thereby to Bertha M. Stew- 
art, now Dukes. 

This is a collateral attack upon the judgment of a court 
of general jurisdiction. The rule is elementary that all 
presumptions are in favor of the regularity of the pro-. 
ceedings of courts of record, when collaterally assailed, 
and, even though the jurisdiction of the court was ir- 
regularly or erroneously exercised, the judgment will be 
final as between the parties and their privies. Hilton v. 
Bachman, 24 Neb. 490; Chase v. Ailes, 43 Neb. 686; Sten- 
berg v. State, 48 Neb. 299, 316. Unless the district court 
for Washington county was absolutely without jurisdiction 
to set the property, the title to which is in controversy, 
over to Mrs. Stewart, as alimony, the decree must stand as 
final and Mrs. Stewart, now Dukes, be entitled to recover 
the rent of the same from the defendants Stockton and 
Cook. 

To what extent may the jurisdiction of a court of gen- 
eral jurisdiction be inquired into collaterally? We think 
that the true rule is laid down by a majority of the cases 
and adopted and approved by this court, namely, that, 
where the steps by which the court is supposed to have 
acquired jurisdiction are all shown by the record, and it 
appears from an examinaticn of the face of the record, 
without recourse to extraneous matter, that the court 
acted without jurisdiction, then the judgment is a mere 
nullity and may be attacked collaterally. Black, Judg- 
ments, sec. 218; Chicago, B. & Q. R. Co. v. Hitchcock 
County, 60 Neb. 722; Fogg v. Ellis, 61 Neb. 829. The 
record must recite all the jurisdictional facts for, if silent, 
jurisdiction is presumed, and the facts recited must be © 
insufficient to confer jurisdiction. In this case, as shown 
by the face of the record, the court acquired jurisdiction of 
the defendant by personal service of process and the sub- 
ject matter of divorce and alimony was within its juris- 
diction. 

It has often been somewhat loosely stated that, if a 
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court had jurisdiction of the person and of the subject 
matter, its judgments were not subject to collateral at- 
tack. While in a general sense this is true, there i¥ a 
qualifying principle that is often overlooked, which is, 
that the court must also have jurisdiction of the particu- 
_ lar question which it assumes to decide. Mr. Black states 
the rule as follows: 

“In order to the validity of a judgment, the court must 
have jurisdiction of the persons, of the subject matter, and 
of the particular question which it assumes to decide. 
* * * Tt can not adjudicate upon a subject which does 
not fall within its province as defined or limited by law. 
Neither can it go beyond the issues and pass upon a matter 
which the parties neither submitted nor intended to sub- 
mit for its determination.” 1 Black, Judgments (2d ed.), © 
sec. 215. 

It is quite difficult to reconcile the cases bearing upon 
this subject. Some courts give a liberal construction to 
the rule and others are strict constructionists, and it is 
not seldom that the decisions of the same court are not 
reconcilable in principle with each other. But in this 
state the question seems to be foreclosed. In State v. 
Haverly, 62 Neb. 767, Judge HoLcoMs says (p. 781): 

“Tt is fundamental that a judgment or final order made 
in the trial of a case must be founded upon and within 
the issues as made by the pleadings.” 

Says SuLLivan, J., in State v. Dickinson, 59 Neb. 753: 

“It is a rule everywhere recognized by courts adminis- 
tering our system of jurisprudence that the relief awarded 
by a court must respond to the issues—must be within the 
case made by the pleadings’; citing Kitchen Bros. Hotel 
Co. v. Hammond, 30 Neb. 618; Whitney v. Levon, 34 Neb. 
443; Lincoln Nat. Bank v. Virgin, 36 Neb. 735; Rockford 
Watch Co. v. Manifold, 36 Neb. 801; Ross v. Sumner, 57 
Neb. 588. See also Alter v. State, 62 Neb. 239. Also in 
Lincoln Nat. Bank v. Virgin, 36 Neb. 735, the court by 
Post, J., say: 

“This case rests upon an entirely different principle 
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from those cases in which the court had acquired juris- 
diction over the subject of the judgment or decree. In 
such cases the determination of the court, however erro- 
neous, can be called in question only by direct proceedings. 
We are aware that Mr. Freeman in his work on Judg-. 
ments, section 135a, expresses a preference for the view 
that a judgment is erroneous merely, and not necessarily 
void, although not responsive to any issue of law or fact. 
We are, however, unable to perceive wherein a judgment 
entered by a court confessedly outside of the issues sub- 
mitted for its determination can be said to rest upon any 
other or different principle than one in which the subject 
matter is entirely foreign to the jurisdiction conferred 
upon it.” Citing Spoors v. Coen, 44 Ohio St. 497; Shel- 
do's Lessee vu. Newton, 3 Ohio St. 494; Strobe v. Downer, 
13 Wis. 11; Straight v. Harris, 14 Wis. 553; Lewis v. 
Smith, 9 N. Y. 502; Williamson v. Probasco, 8 N. J. Eq. 
571; Steele v. Palmer, 41 Miss. 88; Armstrong v. Barton, 
42 Miss. 506; 1 Black, Judgments (4th ed.), 183, 184; 
Hie parte Lange, 18 Wall. (U. 8.) 163; Seamster v. Black- 
stock, 83 Va. 232; Anthony v. Kasey, 83 Va. 338; Munday 
». Vail, 34 N. J. Law, 418. 

The reasoning applies with greater force where, as in 
this case, the defendant makes default. The general rule 
is that a defanlt is an admission of such facts only as are 
properly alleged in the petition or complaint. 1 Herman, 
Estoppel, sec. 52; Russell v. Shurtleff, 28 Colo. 414, 65 
Pac. 27. 

We conclude, therefore, that if an examination of the 
entire record in the divorce case shows that the attempted 
conveyance of the lots in question to the plaintiff therein 
as alimony was in excess of the jurisdiction of the district 
court, the decree so far is void and may be attacked col- 
laterally. 

The petition, so far as it relates to real estate, alleges 
that the defendant is the owner of lot 17, in block 57, in the 
city of Blair, that it is the family homestead. That the 
defendant also owned an undivided one-half of lots 1 and 
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2, in biock 46, of the city of Blair, and also ten acres of 
land adjoining that city. The prayer, so far as relates to 
the title to real estate is “That the defendant may be en- 
joined from in any way or manner interfering with the 
possession of said homestead by the plaintiff * * * and 
that, upon the final hearing, she may be decreed and given, 
as permanent alimony, the articles of household furniture 
and other effects in said dwelling and also the house and 
lot above referred to, being lot 17, in block 57, aforesaid, 
free and clear of any debt owing by the said defendant.” 
The finding and decree, so far as they relate to real estate, 
were as follows: 

“And the court further finds that at the time of the com- 
mencement of this action the defendant was seized in fee 
simple of lot 17, in block 57, in the city of Blair, Nebraska, 
and also the undivided one-half of lots 1 and 2, in block 46, 
including the buildings thereon and their appurtenances, 
also the east 1% of the west 14 of the southwest 14 of the 
northwest 14 of section 13, township 18 north of range 11 
east, in Washington county, Nebraska. And the court 
further finds that the plaintiff now resides upon lot 17, 
in block 57, aforesaid, and that the same is her homestead. 
* * * Tt is therefore considered, adjudged and decreed 
by the court * * * that all of the property mentioned 
in this decree be decreed to this plaintiff for the support 
and maintenance of plaintiff and her said child, and that 
a copy of this decree may be spread upon the records of 
Washington county, Nebraska, and the same when so 
spread shall operate as a conveyance of all of said prop- 
erty from the defendant to the plaintiff.” 

It will be seen that neither in the allegations of the peti- 
tion nor in the prayer is there any lien, title or interest in 
the undivided one-half of lots 1 and 2, in block 46, claimed 
by the plaintiff. She asks specifically to have the home- 
stead set apart to her, but seeks no action affecting the 
title to the other real estate except so far as a judgment 
for temporary alimony might affect it. She alleges the 
defendant is heavily in debt to the full value of “said 
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property other than the homestead,” and she does not 
pray for any permanent alimony whatever. The petition 
does not seek to set the powers of the court in action in any 
respect as to any property but the homestead. Upon an 
inspection of the allegations of the petition, the defendant 
_ would see that the only property, the title to which was 
called in question, was the homestead, and would further 
see that no judgment for permanent alimony was prayed 
for. 

Under this state of facts, can it be said that the court 
ever acquired jurisdiction to take from him the title and 
ownership of his property not sought to be affected by the 
pleadings? He has never had his day in court with refer- 
ence thereto. He apparently was willing to let his wife 
obtain a divorce, the custody of the child and the title to 
the homestead and household property, but he was not 
advised of any intention on her part to interfere with his 
other property. Without placing any weight upon the 
fact that in divorce proceedings in this state a court has 
no power to set aside specific property as alimony unless, 
perhaps, by consent of the parties (Segear v. Segear, 23 
Neb. 306; Nygren v. Nygren, 42 Neb. 408; Leeder v. State, 
55 Neb. 183), it seems to us that the court clearly exceeded 
its jurisdiction in so far as it attempted to deal with the 
real estate in controversy. That, while it had jurisdiction 
of the person and the subject matter, it lacked “jurisdic- 
tion of the particular matter that it sought to decide,” and 
that the general prayer for relief could not aid it in ex- 
tending its action beyond the field covered by the allega- 
tions of the petition and the specific portions of the prayer. 

To hold otherwise would be to allow a court, upon a 
default, to enter judgments or decrees vitally affecting the 
property rights of individuals without their knowledge or 
consent, and thus deprive them of their property without 
“due process of law.” 

We are of the opinion that, in so far as the decree in 
the divorce case purported to set over and convey to the 
plaintiff Bertha M. Stewart the title to the undivided one- 
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half of iots 1 and 2, in block 46, including the buildings 
thereon and their appurtenances, in the city of Blair, it 
is absolutely void, and that it in no wise affected the title 
thereto. This being the case, the plaintiff Bertha M. 
Dukes had no title to the property and no right to recover 
the rents. No question is made in this case as to the 
action of the court in decreeing the homestead to the plain- 
tiff, and no opinion is expressed as to this. 

We recommend that the judgment of the district court 
be reversed. 


DUFFIE and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


Estate oF Eiias P. Deveres, DECEASED, V. LAURA Hawk- 
INS, GUARDIAN OF LOIS DEVRIES, A MINOR. 


Ficep DECEMBER 16, 1903. No. 13,272. 


1. Parol Trust. A trust in personal property may be created by parol. 


2. Assumpsit. Wherever one person has money to which in equity 
and good conscience another is entitled, the law creates a promise 
by the former to pay it to the latter and the obligation may be 
enforced by assumpsit. 


3. Trust: Action AGAINST Estate. Where a son constituted his father 
beneficiary in a fraternal life insurance beneficiary certificate for 
the purpose of indemnifying the father against loss by reason of 
having signed an obligation for the son, and afterwards the lia- 
bility of the father is discharged by the son, and a request made 
by the son that the money named in the certificate go to his infant 
daughter, which was agreed to by the father, and after the death 
of the son the father collects the money as beneficiary, and after 
its receipt declares that it is for the child and that it is to go to 
her, these facts constitute the father a trustee of the fund for the 
use and benefit of the child. The fund still being in his posses- 
sion at the time of his death, the same may be recovered from his 
estate by the child in an action for money had and received. 


Error to the district court for Washington county: 
GrorcE A. Day, JUDGE. Affirmed. 
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W. C. Walton, D. Z. Mummert and Frank Dolezal, for 
plaintiff in error. 


T. W. Blackburn, contra. 


Lerron, C. 


The evidence in this case shows that in 1902 Henry O. 
Devries, who was then engaged in business in Omaha, Ne- 
braska, carried three benefit certificates in the Bankers 
Life Association of Des Moines, Iowa, in the sum of 
$2,000 each, payable to his then wife, Flora Devries. That 
soon after that time his wife Flora Devries departed this 
life, and that afterwards he procured a change of bene- 
ficiary in each of the three certificates, ultimately making 
one of said certificates payable to his son, Wallace Olin 
Devries, another one payable to his second wife, Emma O. 
Devries, and a third to his father, Elias P. Devries. Some 
time prior to the change by which his father, Elias P. 
Devries, was made beneficiary of one of the certificates, 
Henry O. Devries had procured from the president of the 
Randolph National Bank of Vermont, a loan of $2,000, 
upon a note signed by Elias P. Devries and indorsed by 
Henry O. Devries; the money realized upon the note 
being for the use and benefit of Henry O. Devries. In 
order to secure Elias P. Devries against liability upon said 
note, Henry O. Devries caused his name to be inserted as 
beneficiary in the $2,000 certificate, before mentioned, and 
it was agreed that this was to be held by his father as © 
security for his liability upon said note. Subsequently the | 
affairs of the Globe Loan & Trust Company of Omaha, of 
which Henry O. Devries was ‘president, became somewhat 
involved. The father became anxious and uneasy for fear 
he would be compelled to pay the note to the Randolph 
National Bank and, in order to quiet his father’s mind and 
satisfy the debt, Henry O. Devries made a conveyance of 
certain real estate in the city of Omaha to the Randolph 
National Bank, and turned over certain collateral paper, 
and by this means procured the cancelation of his father’s 
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note. Soon after this the health of Henry O. Devries gave 
way and in February, 1900, he died. Prior to his death, 
however, he had a conversation with his father in which he 
reminded his father of the insurance money being given 
him as collateral and said, “It has not been changed back 
yet but, if I don’t get well, you remember that that money 
must go to the baby”; and his father said, “Yes, he would 
see that it went there.’ In June, 1897, a daughter, Lois 
Devries, the ward for whom Laura Hawkins, guardian in 
error, is acting, was born to Henry O. and Emma O. 
Devries. After the death of Henry O. Devries, the Bank- 
ers Life Insurance Company paid the full amount due 
upon each of the certificates to Wallace Orin Devries, 
Emma O. Devries and Elias P. Devries, respectively. 
After the payment of the amount due upon the certificate, 
to wit, $2,029 to Elias P. Devries, Emma O. Devries tes- 
tifies that in a conversation with Elias P. Devries he spoke 
of Oscar’s (Oscar being the usual family name of Henry 
QO. Devries) life insurance going to him, temporarily, and 
another time stating that he had received $2,000 and add- 
ing, “you know, of course, it is to go to the baby at my 
death.” Mrs. Emma O. Devries further testifies that she 
saw Elias P. Devries several times about it and that he 
never failed to mention the same. He always spoke of it 
either as Oscar’s life insurance or as the baby’s money. 
That he consulted with her with reference to the invest- 
ment of part of the $2,000, and said that he did not want 
to make any investment with the money, because it was 
for the baby, and he said, “I want your approval first, 
because the money will ultimately go to her.” After the 
death of Elias P. Devries in September, 1901, his son, J. 
S. Devries, was appointed administrator of his estate in 
the county court of Washington county. A claim was 
filed against the estate by Emma O. Devries, as guardian 
of Lois Devries, for the sum of $2,000 for money had and 
received, being the proceeds of the $2,000 certificate. The 
administrator objected to the allowance of the claim, for 
the reason that said claim “as filed is not a proper and 
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legal charge against said estate and denies that said 
estate is indebted to said claimant in any sum whatever.” 
A hearing was had, and the claim was rejected. An appeal 
was taken to the district court for Washington county. 
Pleadings were filed and the case was tried upon the same 
issue as raised in the county court, to wit, as a claim for 
money had and received, with a general denial for an- 
swer. Pending the proceedings in district court, Emma 
O. Devries resigned as guardian of Lois Devries, and 
Laura Hawkins was substituted as plaintiff. The district 
court found for the plaintiff and directed the county court 
to enter an order allowing the claim. The case is brought 
to this court upon error from the district court for Wash- 
ington county. 

It is urged by the plaintiff in error that the decision 
of the court in favor of the defendant in error is not sus- 
tained by sufficient evidence. ‘As to this, it is sufficient 
to say that the findings of the trial court are entitled to 
the same weight as the verdict of a jury, and that its find- 
ings of fact will not be disturbed unless clearly unsup- 
ported by the testimony. We have no doubt the evidence 
is sufficient to support the findings. 

Defendant in error insists: First, that no recovery can 
be had under the facts in the case upon a claim for money 
had and received. Second, that, even if the money were 
not the property of the estate of Elias P. Devries, no one 
but the administrator of the estate of Henry O. Devries 
could recover. Third, that Henry O. Devries had no prop- 
erty or title, during his life, in the money named in the 
certificate, but had only the right to have his contract with 
the association carried out as to assessment of members 
and payment of resulting money to his beneficiary. 

We agree with the plaintiff in error that Henry O. 
Devries had no vested interest in the money provided for 
by the beneficiary certificate, and we further assent to 
the proposition that, assuming that the money was not 
the property of the estate of Elias P. Devries but was the 
property of the estate of Henry O. Devries, no one but the 


660 NEBRASKA REPORTS. [Vou. 70 


Estate of Devries v. Hawkins. 


administrator of the estate of Henry O. Devries could re 
cover. 

But the case, as we view it, can not be decided upon 
these principles. It is a well settled principle that 
wherever one person has money to which in equity and 
good conscience another is entitled, the law creates a 
promise by the former to pay it to the latter and the ob- 
ligation may be enforced by assuinpsit. School District 
v. Thompson, 51 Neb. 857; Clarke, Contracts, sec. 317; 
Lockwood v. Kelsea, 41 N. H. 185; Walker v. Conant, 65 
Mich. 194. The action, though falling under the common - 
law class of assumpsit, is really in the nature of a bill 
in equity and lies whenever the party should by equity 
and natural principles of justice refund the money. Mer- 
chants’ & Miners’ Nat. Bank v. Barnes, 18 Mont. 335, 56 
Am. St. Rep. 586, and cases cited in note; Lanford v. Lee, 
119 Ala. 248, 72 Am. St. Rep. 914.. 

It appears from the evidence that Elias P. Devries was 
constituted the beneficiary in the insurance certificate, for 
the sole purpose of indemnifying him from any loss which 
he might suffer by reason of his having signed the $2,000 
note of his son to the Randolph National Bank, and that, 
after he was released from all liability upon this obliga- 
tion and during his son’s lifetime, he recognized the fact 
that his son desired the money to go to the child and as- 
sented to the request that the money should go to “the 
baby.” Sufficient time intervened, between the time of. 
this declaration upon his part and the death of his son 
Henry O. Devries, for his son to have changed the name 
of the beneficiary from that of Elias P. Devries to that of 
Lois Devries, had he been informed by the father that he 
would not hold the money for the child. But, upon the 
assent of the father that the money should go to the child, 
he apparently dismissed the matter from his mind and 
took no further steps,to secure the fund to his daughter. 

After the death of Henry O. Devries, and after he had 
received from the Bankers Life Insurance Company the 
full amount of the certificate, Elias P. Devries recognized 
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the moral and equitable obligation he was under to pay 
this fund to Lois Devries, by agreeing with her mother 
that the money should go to Lois, and by consulting and - 
advising with. the mother in regard to the investment of 
the fund. 

In September, 1901, Elias P. Devries died with part of 
the money and the securities in which the remainder had 
been invested still in his hands. The statute of frauds has 
no application since the trust fund was personalty. Hip- 
per v. Benner, 113 Mich. 75, and cases cited. In the case 
of Woodruff v. Tilman, 112 Mich. 188, the facts were, that 
Tilman borrowed of one Reh the sum of $150. Tilman was 
a member of the Ancient Order of United Workmen, in 
which he held a beneficiary certificate of $2,000. He made 
a will devising the beneficiary certificate to his wife, the 
defendant in the case, and providing that his wife should 
\pay to Charles Reh out of the $2,000 certificate the amount 
due Reh. Payment of the amount being refused, Reh 
brought a bill in equity to compel the payment of the 
amount due. The defendant’s answer admitted sub- 
stantially the allegations of the bill, but claimed that no 
change in the beneficiary named in the certificate was ever 
made by Tillman and that she was the beneficiary. Under 
these circumstances, the court held that the creditor was 
entitled to maintain his action and entered a decree in 
his favor. See also Hainer v. Iowa Legion of Honor, 78 
Ta. 245. In this case, as in the case at bar, the creditor 
could claim no right to the fund while in the hands of 
the insurance company. He did not claim that any re- 
lations existed between himself and the company that gave 
him a right to the fund as against it, but based his re- 
covery on an equitable right to the fund after its receipt 
by the beneficiary. 

Lois Devries has no rights against the insurance com- 
pany; her only right to the fund arises by reason of the 
manner of its acquirement by Elias P. Devries and his 
actions and declarations with reference to it when it 
reached his possession. 
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in Calder v. Moran, 49 Mich. 14, the facts were: Thomas 
Moran held a piece of land by a deed absolute in form; 
he sold the same and received and held the proceeds; the 
complainants alleged that he held the land in trust for 
them by a parol agreement and that, both before and after 
he sold it, he made repeated oral declarations of the trust 
and also that, by his words and conduct after the sale, he 
acknowledged he held the proceeds in trust for the com- 
plainants. The court say: 

“The fact that defendant held the land on an oral 
understanding that the whole benefit of it should inure to 
complainants’ father and his family, and that the defend- 
ant repeatedly declared and acknowledged the trust, 
would avail nothing. Neither would the fact of holding 
the proceeds subsequent to the conversion have been of 
any consequence to render the defendant liable. Yet the 
conversion having actually taken place, and the defendant 
having fully and distinctly declared the proceeds to be in 
trust for complainants, and having recognized his duty 
‘and their right by his acts, may not the antecedent fact 
that the land, according to his own statements and con- 
fessions, was taken and held in the same way, be allowed 
to operate as a good consideration in conscience to up- 
hold his declarations and admission by conduct relative 
to the personal proceeds of the land, and fix upon him the 
character of a responsible trustee of that personalty? 
No writing is required for a trust in such property and no 
good reason is perceived for a negative reply to this ques- 
tion.” 

Upholding the same principle is Hipper v. Benner, 113 
Mich. 75, and cases cited therein. 

This principle applies to the case under consideration. 
Elias P. Devries had no vested interest in the certificate, 
but a mere expectancy, liable to be defeated at any time 
by a change of beneficiary made by Henry O. Devries 
with the consent of the insurance company. Henry O. 
Devries had the right of disposal of the fund to any one 
within the class of relatives allowed by the rules of the 
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insurance company, among whom was his daughter Lois 
Devries. He could have taken the right to receive the 
fund from Elias P. Devries at any time during his life- 
time, but apparently relying upon his father’s promise, 
and perhaps induced thereto by the close family relations 
existing betwen himself and his father, he made no writ- 
ten request to the insurance company for a change of bene- 
ficiary. Only a few months intervened between his con- 
versation with his father as to the change of beneficiary 
and his death, and he was suffering from his last illness at 
the time of the conversation. 

These facts, together with the acknowledgment and 
declaration by Elias P. Devries, after the receipt of the 
money, that it belonged to the child, determine the rela- 
tion of Elias P. Devries to the fund in question, and what- 
ever the status of the case might have been before the 
acknowledgment by Elias P. Devries that the money re- 
ceived from the insurance company belonged to the child, 
we are of opinion that the entire transaction, together with 
the declarations, constituted him a trustee of the fund for 
the use and benefit of the child, and that his estate is 
liable to account for the same under a claim for money 
had and received to the use and benefit of Lois Devries. 

For these reasons, we recommend that the judgment of 
the district court be affirmed. 


Durrifz and Kirkpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


aT 


JANUARY TERM, 1904. 


LORENZO WooDRUFF V. GEORGE W. WELTON. 
Firep January 6, 1904. No. 13,287. 


1. Counties: Contract. Unless the statute regulating the letting of 
contracts for the furnishing of county supplies is strictly com- 
plied with, the proceeding and consequent contract will be void. 

2. Injunction: In~ecaL ExpenpirorE. A resident taxpayer, without 
showing any interest or injury peculiar to himself, may enjoin 
illegal expenditures by a public board or officer. 

In an action by a resident taxpayer to enjoin an 

illegal expenditure by a public board or officer, the plaintiff will 

not be required to show what the amount of the expenditure 
would have been if the law had been obeyed. 


Error to the district court for Lancaster county: 
Epwarp P. Hotmrs, Jupce. Reversed. Decree for plain- 


tiff. 
John M. Stewart and Thomas C. Munger, for plaintiff in 
error. 


James L. Caldwell, Frank M. Hall and C. C. Marlay, 
contra. 


Amgs, C. 


Sections 149, 150 and 151, article I, chapter 18, Com- 
piled Statutes (Annotated Statutes, 4498-4500), are the 
following: 

“Sec. 149. In all counties where the cost of furnishing 
the officers with books, blanks and stationery shall exceed 
the sum of $200 per year, ae capes for such purposes 

685 
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shall be let in separate contracts to the lowest competent 
bidder, who shall give bond for the faithful performance 
of his contract with at least two good and sufficient sure- 
ties, residents of the state. The bond required by this sec- 
tion shall be approved by the county board, and the sure- 
ties therein shall justify in the same manner as sureties on 
official bonds. 

“Sec. 150. It shall be the duty of the county clerk on or 
before the first day of December, annually, to prepare 
separate estimates of the books, and blanks, and stationery 
required for the use of the county officers during the com- 
ing year, and which by law are not required to be furnished 
by the state, and during the first week in December he shall 
publish a brief advertisement in one newspaper published 
in his county, stating the probable gross number of each 
item of books, blanks and stationery required by such 
county during the year following the first dav of January 
next ensuing, and inviting bids therefor, which bids shall 
be filed with said clerk on or before the said tirst day of 
January. 

“Sec. 151. The county board shall, at their first mecting 
in January in each year, open said bids, and award the con- 
tract for the furnishing of all such books, blanks and sta- 
tionery as may be required by county officers, to the lowest 
bidder competent under the provisions of this subdivision, 
and who complies with all its provisions; Prorided, That 
the county board may reject any or all bids.” 

In the year 1902 the county clerk of Lancaster county 
made and filed in his office an estimate of the books, blanks 
and stationery required for the use of the county officers 
during the then coming year. Whether the classifications 
in this estimate were such as to be in compliance with the 
law is disputed, but in our opinion the question is not ma- 
terial in this case. The only advertisement for bids for 
the furnishing of the supplies mentioned, which was pub- 
lished by the clerk in that year, was the following: 

“On or before January 1, 1903, I will receive sealed bids 
for the furnishing of supplies the county of Lancaster may 
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use during the ensuing year, consisting of books, blanks 
and stationery, to be furnished as per specification on file 
in my office.” 

In the light of the decisions of this court in State v. 
York County, 18 Neb. 57, and State v. Saline County, 19 
Neb. 258, it can not be contended for a moment that this 
procedure was not entirely void. Notwithstanding this 
fact, the State Journal Company and the Woodruff-Col- 
lins Printing Company both presented bids for the fur- 
nishing of the supplies mentioned in the estimate, and a 
contract therefor was entered into, or attempted so to be, 
between the county board and the Journal company. The 
plaintiff, who is a resident citizen and taxpayer of the 
county, as well as a member of the Woodruff-Collins Print- 
ing Company, begun this action against the members of 
the county board and the State Journal Company to enjoin 
the performance of the contract or the furnishing of the 
supplies by the latter named company. Previous to bring- 
ing the action, the Woodruff-Collins Printing Company 

‘had made an unsuccessful application to the district court 
for a mandamus to compel the letting of the contract to 
it. This suit was also dismissed, and the plaintiff prose- 
cutes error. The defendant in error first objects that the 
connection of the plaintiff with the Woodruff-Collins 
Printing Company estops him of the exercise of his right, 
if any, to complain as a citizen and taxpayer. This is an 
attempt to carry the doctrine of estoppel somewhat beyond 
its usual limits and, in the absence of authority therefor, 
we refrain from sanctioning it. The plaintiff and the cor- 
poration to which he belongs are, in law, two distinct 
persons, and mutuality, one of the essential elements of a 
valid plea of estoppel, is lacking. We are not called upon 
to criticise the plaintiff’s motives, but to ascertain whether 
he has a cause of action. 

Somewhat contradictory to the foregoing contention, the 
defendant urges that the plaintiff ought not to be per- 
mitted to prosecute his suit because it is not shown that 
he has suffered, or will suffer, any special or peculiar 
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damage by reason of the conduct of which he complains; 
but in this jurisdiction the law has long been settled be- 
yond debate that a resident taxpayer, as such, and without 
proof of peculiar interest or injury to himself, may enjoin 
the illegal expenditure of money by a public board or 
officer. Follmer v. Nuckolls County, 6 Neb. 204; Grand 
Island Gas Co. v. West, 28 Neb. 852; McHlhinney v. City 
of Superior, 32 Neb. 744; Poppleton v. Moores, 62 Neb. 851, 
reaffirmed 67 Neb. 388. 

In such cases, says Judge Dillon, 2 Municipal Corpora- 
tions (4th ed.), sec. 922, the court should regard the ac- 
tion as “in the nature of a public proceeding to test the 
validity of the corporate acts sought to be impeached, and 
deal with and control it accordingly.” It is evident that, 
if, in such cases as the present, a taxpayer can not inter- 
vene, no one else can except one who is a participant in the 
illegal proceedings, and who, according to the defendant’s 
first contention, will be estopped from so doing. 

‘Finally, it is insisted that the action ought not to be 
entertained, because it is not made to appear that the 
public has suffered, or is in danger of suffering, any injury 
from the proceeding complained of, it not being shown 
that, if the statute had been obeyed, a lower bid for furnish- 
ing the supplies in question would have been obtained. So 
to hold would be, practically, to repeal the statute. No 
one can say what would have happened if something which 
did not occur had taken place. 

It is recommended that the judgment of the district 
court be reversed and a judgment pursuant to the prayer 
of the petition be entered in this court. 


Hastines and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be reversed and a judgment pursuant to the prayer 
of the petition be entered in this court. 


REVERSED: DECRED FOR PLAINTIFF. 
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GEORGE W. MENKE VY. STATE OF NEBRASKA. 
FILeD JANUARY 6, 1904. No. 13,461. 


Constitutional Law: Prppiters: License. Sections 62, 63 and 64, 
article I, chapter 77 of the Compiled Statutes of 1903, providing 
for the licensing of peddlers, and denouncing a penalty for their 
violation, are not void as being in contravention either of the con- 
stitution of this state, or of the constitution of the United States, 
but they are inapplicable to transactions constituting interstate 
commerce. 


Error to the district court for Lancaster county: Eb- 
WARD P. Houmes, Jupce. Reversed and dismissed. 


John 8. Kirkpatrick and George E. Hager, for plaintiff 
in error. 


Frank N. Prout, Attorney General, Norris Brown and 
J. L. Caldwell, contra. 


AMES, C. 


Section 62, article I, chapter 77 of the Compiled Stat- 
utes of 1903, enacts that peddlers plying their vocation in 
this state shall pay a license tax for the privilege of so 
doing, and subsequent sections provide the manner of pro- 
curing such a license and a penalty for disobedience to the 
enactment. The validity of this statute was questioned as 
being violative of the constitution of this state, but upheld 
by this court in Rosenbloom v. State, 64 Neb. 342. 

The plaintiff in error herein, George W. Menke, was 
prosecuted for alleged violation of the statute, and the 
prescribed penalty was assessed against him by the lower - 
courts. The facts upon which the conviction was had are 
recited in an agreed statement thereof, preserved in the 
record, as follows: 

“That said George W. Menke called at the home of 
Henry Wrighter with samples of groceries and a price list, 
and solicited and took an order in writing for certain 
goods, a copy of said order being left with the said Henry 
Wrighter, and thereafter sent said order, along with nu- 
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merous other orders solicited and received in the same 
manner from divers other persons, by mail to Loverin & 
Browne Company, a corporation at Chicago, in the state of 
Tllinois, to fill. That said corporation, by its agents and: 
servants, put up the several items of goods named in each 
order, separately, and then packed the goods thus packed 
into a large shipping box, and shipped the same to ‘its 
order to the city of Lincoln, Nebraska. That the said 
George W. Menke received the same, the said box, and as 
the agent of the said Loverin & Browne Company, opened 
the same and’ delivered the goods therein contained to the 
said Henry Wrighter and to the several other persons from 
whom orders had been solicited and taken, receiving the 
money therefor, and remitted the same to the said Loverin 
& Browne Company. That each and every of said orders, 
above mentioned, were taken and said goods delivered 
within Lancaster county, Nebraska, and outside of an 
incorporated village, city or town.” 

The plaintiff in error renews the contention that the 
law is violative of the constitution of this state, but we re- 
gard the decision of this court, above cited, as having set 
that matter at rest, and decline further to consider it. He 
further urges that the business in which he was engaged 
was not that of a peddler within the meaning of the statute, 
citing several authorities in support of that contention. 
We are inclined to think it was so, within the common and 
popular understanding of the meaning of that word, but 
do not find it necessary to decide that question. Finally, 
it is argued that the statute is an attempt to regulate in- 
tersate commerce, and is void because of contravening the 
provisions of the constitution of the United States con- 
cerning the subject. We can find nothing in the statute 
having reference to that business, and are therefore unable 
to sustain this objection. Nevertheless, the conviction 
will, in our opinion, have to be reversed. 

The supreme court of the United States, in Caldwell v. 
North Carolina, 187 U. S. 622, 23 Sup. Ct. Rep. 229, held 
that transactions substantially identical with those de- 
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scribed in the above quoted statement of facts, constituted 
interstate commerce within the meaning of the federal 
constitution, and are withdrawn by that instrument from 
state taxation or regulation. That court is the final au- 
thority upon the question, and an adverse criticism of its 
views, even if we differed from them, which we do not, 
would be not less presumptuous than futile. It does not 
follow, however, that the statute is void, but that trans- 
actions such as those under discussion are not within its 
operation. 

It is recommended that the judgment of the district 
court be reversed and the action dismissed. 


Hastines and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 


REVERSED AND DISMISSED. 


F. B. Caruy v. Francis M. BONER ET AL., APPELLEES. 
BENJAMIN F. PITMAN, APPELLANT.* 


Frrep January 6, 1904. No. 18,396. 


Mortgage: ForEcLosuRE: REDEMPTION. Redemption from @ decree of 
foreclosure and from a sale thereunder for taxes, by a mortgagor 
who has covenanted that, upon his default in the payment of 
taxes, his mortgagee may pay them and add the amount to the 
mortgage debt, will both discharge the decree of foreclosure and 
the sale pursuant to it, and satisfy the lien of the tax. Redemp- 
tion by the holder of such mortgage will discharge the decree 
of foreclosure and the sale thereunder; but a lien for the re- 
demption money and interest will subsist for the protection of his 
security in accordance with the covenants of the instrument. 


APPEAL from the district court for Dawes county: WIL- 
TAM H. Westover, JupGE. Reversed. 


* Rehearing allowed. See opinion, p, 674, post. 


672 NEBRASKA REPORTS. [VoL. 70 


Carly v. Boner. 


Albert W. Crites, for appellant. 
‘Allen G. Fisher, contra. 
AMES, C. 


The facts in this case are undisputed as they are recited 
in the brief of counsel for the appellant, Pitman, as fol- 
lows: 

- “The Boners, husband and wife, mortgaged the hus- 
band’s real estate to Ball to secure their negotiable bond. 
The mortgage contained covenants in substance to the 
effect that they would seasonably pay all taxes levied on 
the land during the existence of the mortgage debt, and, 
in case of their default, the mortgagee might do so, and 
tack such payment to the mortgage debt. They neglected 
to pay any of these taxes, and allowed the mortgaged real 
estate to go to tax sale, at which the plaintiff Carly became 
a purchaser, and thereupon brought this. suit to foreclose 
his tax certificate, making the Boners and Ball defendants. 
The latter was served by publication, and never appeared 
in the cause. On February 26, 1900, a decree by default 
was given in the cause, and, six days thereafter, Ball in- 
dorsed, assigned and delivered the bond and mortgage to 
the appellant, Pitman. A sale was had, and the land 
struck off to Dunn. He paid the bid, and sale was con- 
firmed. The Boners appealed to this court from the order 
of confirmation, but filed no brief, and, when the case was 
reached for submission, suggested their desire to redeem, 
and moved for the issuance of a Satisfaction certificate. 
Pitman intervened and filed an objection to the granting 
of leave to redeem, unless allowed without prejudice to his 
mortgage, and he also asked leave to redeem under his 
mortgage. No specific action was ever taken on either of 
these applications, but this court prepared and filed a 
memorandum opinion, holding that the Boners were en- 
titled to redeem from the sale, while Pitman was entitled 
to redeem from the taxes. On April 30, 1902, Alexander 
paid into the court below the amount of the bid, with 
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twelve per centum interest from the date of sale, as as- 
signee and grantee of the Boners, pendente lite, and for a 
redemption from such sale. He never filed any pleading 
of any sort. No notice of such payment was given to Pit- 
man. However, Susan E. Boner, the wife, on March 1, 
1902, filed a motion below in her own behalf for leave to 
redeem, but never paid any money into court. On May 3, 
1902, Pitman filed in the court below objections to any 
redemption by either Boner or Alexander, unless it be 
done without prejudice to his mortgage, and on May 31, 
1902, he also filed an application for leave to redeem, him- 
self, and paid into court the amount necessary to pay the 
decree with interest and costs. At the January term, 1903, 
this court dismissed the appeal, and a mandate of such 
dismissal was filed in the court below, on February 27, 
1903. Boner filed an answer to Pitman’s application be- 
low for leave to redeem, and all of said motions and said 
payment coming on to be heard together before Judge 
Westover, he held that the payment into court by said 
Alexander was a good and sufficient redemption from said 
taxes and from said sale, and was operative to free the 
land from the lien of said mortgage, and to transfer said 
lien to the surplus arising on said sale; and it is from this 
decision that this appeal is taken. Separate findings of 
fact and conclusions of law were made by the court, upon 
which the appeal is taken, and from which the foregoing 
condensation is made.” ‘ 

The foregoing decree is manifestly erroneous. The 
right of redemption of both the mortgagor and the mort- 
gagee was established by the former judgment of this 
court. Redemption by the mortgagor or his grantee, Alex- 
ander, would discharge the decree of foreclosure, and the 
sale pursuant to it, and satisfy the lien for taxes. Unless 
it would have that effect it would have none at all. The 
consequence of such redemption would be that the land 
would remain subject to the lien of the mortgage in all 
respects as though the mortgagor had paid the taxes to 
the county treasurer at the time of their accrual. Re- 
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demption by the mortgagee, or his assignee Pitman, would 
also discharge the decree of foreclosure and the sale pur- 
suant to it, but a lien for the redemption money and in- 
terest would subsist in favor of the holder of the mortgage 
for his protection in accordance with the covenants of the 
instrument. 

It is recommended that the judgment of the district 
court be reversed and that the cause be remanded for 
further proceedings in conformity with law. 


Hastines and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and that the cause be remanded for fur- 
ther proceedings in conformity with law. 


REVERSED. 


The following opinion on rehearing was filed March 8, 
1905. Judgment of reversal adhered to and decree entered: 


1. Right of Redemption: Res Jupicata. An interlocutory order en- 
tered on a former appeal of this case considered, and held not to 
be res judicata as to the rights of the parties to redeem land from 
a decree rendered in the action and sale made in pursuance 
thereof so as to become the law of the case. 


The statutory right of redemption from sale differs essen- 
tially from the equity of redemption proper; it is usually self 
executing, and to enjoy the benefit thereof, no proceedings are 
ordinarily required to be had in the courts to make such right 
effective. This right or privilege is given by statute to the owner 
of the equity of redemption or his grantee. 


3. pate of Assignee of Mortgagee Not in Issue. Whether or not 
the redemption of real estate by the owner of the equity of re- 
demption or his grantee from the decree and the sale made there- 
under, as effectuated, is with or without prejudice to the rights of 
one claiming as the assignee of a mortgagee, is not determined. 
This question is not within the issues raised by the application 
to redeem, nor is it involved in the exercise of the statutory right 
of redemption from a decree and a sale of real estate made in 
pursuance thereof. 
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Hotcomp, C. J. 


This action is pending in this court on appeal. The 
only question in controversy is with reference to the right 
of redemption of certain real property sold under a decree 
duly rendered in a proceeding begun in the district court 
for the purpose of foreclosing a tax lien existing on and 
against certain real estate, and directing a sale thereof for 
the satisfaction of the lien thus established. 

After a sale of the land under and in pursuance of the 
decree rendered in the foreclosure proceedings, and pend- 
ing an appeal from an order of the district court confirm- 
ing the sale and directing the sheriff to execute a deed to 
the purchaser, the owner of the equity of redemption or 
his grantee asked to be allowed to redeem the property 
from the decree and sale rendered and made, as above 
stated. This application to be allowed to redeem was re- 
sisted by the appellant in this action, who claims an in- 
terest in the property as an assignee of a mortgagee, who 
was made a party defendant in the tax foreclosure pro- 
ceedings and served by publication, but who failed to 
appear or plead in the action, and whose default was duly 
entered of record. The appeal was thereupon dismissed 
and the cause remanded to the district court, so that re- 
demption from the.decree and sale might be effectuated. 
In the district court it was held that the appellee had 
effected a redemption of the land from the decree and the 
sale had thereunder, and it was adjudged that he took the 
land free from the lien created by the mortgage executed 
by the owners of the land in favor of the appellant’s as- 
signor, a party defendant in the foreclosure proceedings 
as aforesaid. This decree was on a former hearing re- 
versed. Carly v. Boner, ante, p. 671. 

1. Some confusion apparently has arisen in respect of 
an interlocutory order or memorandum opinion entered 
by this court in the appeal proceedings from the order of 
confirmation of sale under the tax foreclosure decree, with 
reference to the question of the right of redemption. When 
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application to redeem was made in this court during the 
pendency of the appeal proceedings and objections inter- 
posed it was announced that the owner of the equity of 
redemption (or his grantee) had the right to redeem the 
property from the decree and sale thereunder; and this 
whether the tax lien was owned by the tax purchaser or 
had been transferred to the mortgagee or her assignee. 
It was further found that the mortgagee or her assignee 
was entitled to redeem from the tax lien, but was not en- 
titled to redeem the property sold under the decree of 
foreclosure. It was especially stated that as to the juris- 
diction of the court to make an order on the questions 
raised by the record—that is with reference to the right of 
redemption—the question of jurisdiction, not having been 
discussed, is not determined, and no adjudication of the 
rights of the parties is made at this time. 

It will thus be seen that there was no such adjudication 
on the question of the right of redemption as to make the 
interlocutory order res judicata as to the rights of the re- 
spective parties to redeem so as to become the law of the 
case. The order entered is to the effect that the right of 
redemption of the land from the decree and sale belonged 
to the owner of the equity of redemption, and that a mort- 
gagee’s right of redemption is restricted to redeeming or 
discharging the tax lien for the purpose of preserving and 
protecting his security, by adding the amount thus re- 
quired to redeem the tax lien to his indebtedness, or by 
being subrogated to the rights of the owner of the tax lien 
as thus redeemed. The right of the owner of the equity of 
redemption to redeem the real estate from the decree and 
sale was deemed paramount, and it was so stated. 

2. The right to redeem the property from the decree and 
sale is a right belonging to the owner of the equity of re- 
demption or his grantee, and is given by statute. Sec. 
497%a of the code. It is a right of redemption which differs 
essentially from the equity of redemption proper. The 
statutory right of redemption from sale, as distinguished 
from the equity of redemption, is usually self executing, 
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and, to enjoy the benefit thereof, no proceedings are ordi- 
narily required to be had in the courts to make such right 
effective. The appellee has taken advantage of this stat- 
utory right of redemption from sale, and has redeemed the 
property, and the order confirming such redemption to the 
extent that it recognized the right as being in the appellee, 
was right and proper and the only one which ought to have 
been entered. 

3. The appellant objects to the appellees’ being allowed 
to redeem the land from -the decree and sale thereunder, 
unless it be without prejudice to his alleged rights as the 
assignee of the mortgagee of the land thus sought to be 
redeemed. Whether the redemption be with or without 
prejudice to the appellant would, it seems, depend upon 
the question of the force and effect of the decree under 
which the sale was made. If the lien of the mortgage is 
merged in or barred by the decree, the judgment in the 
action is an adjudication of the appellant’s rights and in- 
terest in the land, from the consequences of which he can 
not escape. But this question is not properly before us, 
nor is it within the issues raised by the appellees’ applica- 
tion to redeem. In the exercise of his statutory right with 
reference to redemption, the scope and effect of the decree 
as to appellant’s lien by virtue of the mortgage under 
which he claims is not properly involved, and this question 
has never been fairly nor fully presented, and we do not, 
therefore, herein undertake to determine it. The reversal 
of the decree of the district court heretofore entered is ad- 
hered to, and a decree will be entered herein confirming 
and establishing the appellees’ right of redemption here- 
tofore effectuated. 

JUDGMENT ACCORDINGLY. 


678 NEBRASKA REPORTS. [ Vou. 70 


Davis v. Hall. 


J. W. Davis v. W. O. HALL. 
Fitep January 6, 1904. No. 13,281. 


1. Judgment: Verpict. Where a verdict exceeds the amount claimed 
in his pleadings, by the party gaining it, it is error to enter 
judgment for the full amount found. 


2. Remittitur. Where such a verdict has been rendered, and the evi- 
dence would support one for the correct amount, the party should 
be allowed to remit the excess. 


3. Instructions: Review. Instructions to the jury, not complained of 
in the motion for a new trial, will not be examined. 


: Refusal of an instruction whose contents are fully 
covered by others given is not error. 


5. Payments: BURDEN oF Proor. The burden of proof is on defendant 
to establish payments, and on plaintiff to show that an admitted 
payment was properly applied on another debt. 


6. Instructions. Instructions given held applicable to the evidence. 


Error to the district court for Adams county: Ep. L. 
ADAMS, JUDGE, Affirmed if remittitur made. 


Bod. Capps, for plaintiff in error. 


Batty & Dungan, contra. 


Hastines, C. 


Defendant in error, hereinafter styled the plaintiff, on 
October 9, 1901, filed in the district court for Adams 
county a petition upon two promissory notes; one orig- 
inally for $3,578, on which there was alleged to be due, 
October 1, 1901, $2,321.44, and the other originally for 
$800, on which there was alleged to be due, October 1, 
1901, $1.73. The defendant Davis answered, admitting the 
execution of the two notes, and alleged that both were 
part of the same transaction, and his only notes to the 
plaintiff; alleged an oral agreement that the interest 
should not excced seyen per cent. per annum; alleged an 
indebtedness by the plaintiff to himself of $6,065 for money 
had and received, in amounts and at dates set out in a 
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tabulated statement, and alleged a balance in his own 
favor of $1,164.15, for which he asked judgment. Plain- 
tiff’s reply set up the statute of limitations against the first 
charge of $1,050 in the defendant’s account, and denied 
indebtedness on it; denied the verbal agreement as to in- 
terest ; admits the receipt of $700 about September 1, 1895, 
and says at that time he held another note against defend- 
ant amounting to $620; that he canceled this note and 
sent it to defendant and indorsed the $80 remaining upon 
the $800 note sued on; that of the item charged by the de 
fendant as $420 paid- January 1, 1896, he received only 
$390, not upon the date alleged but at various times and 
in various amounts prior to that time; the other amounts 
claimed by defendant to have been paid are admitted, with 
some variations in dates. The questions in the case there- 
fore arise upon the answer and the reply, and are as to the 
item of $1,050; the existence of the other note amounting 
to $620, and whether only $390 were actually paid of the 
$420 claimed by the defendant. The jury rendered a ver- 
dict, on February 16, 1903, for the plaintiff in the sum of 
$2,687.44, on which judgment was rendered thereafter, 
after the overruling of defendant’s motion for new trial. 
This motion was for the following reasons: The verdict 
was contrary to law; errors of law occurring at the trial; 
the verdict was contrary to the first and second instruc- 
tions of the court; error in giving instructions three and 
four on the court’s own motion and number one asked by 
plaintiff; error in refusing the first and second instruc- 
tions asked by defendant, and the verdict is excessive. 
The first error urged in the brief is the last one. The 
allegations of the petition are that there are due on the 
notes $2,323.22 and ten per cent. interest from October 1, 
1901. The first day of the term of court, at which the 
judgment was rendered, seems to have been February 16, 
1903. The interest on $2,323.22, at ten per cent. per annum 
from October 1, 1901, to February 16, 1903, is $319.44, 
making the total $2,642.66. The verdict therefore is for 
the sum of $44.78 more than the amount alleged in the 
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pleadings, and the judgment should at least be reduced 
that amount. 

The next complaint made in the brief is the refusal of 
instruction numbered one asked by defendant. This in- 
struction told the jury that it was their province to de- 
cide upon the weight of testimony; that it was to be har- 
monized, so far as could be done, and, in case of conflict, 
the jury were to decide which to believe, giving the usual 
tests. This matter was fully covered by the second in- 
struction offered by the defendant, which was given by the 
.court, and the giving of this instrnction would have been 
a mere repetition. Its refusal was not error. 

The next complaint is the refusal of instruction num- 
bered four asked by defendant. This is not mentioned in 
the motion for new trial. It seems to relate to allegations 
in the petition, and the issues in this case are altogether in 
the answer and reply. 

The next complaint is of instruction numbered one 
given by the court on its own motion. No complaint is 
inade of this in the motion for a new trial and there is no 
occasion to examine it. The same is true with regard to 
instruction numbered two given on the court’s own mo- 
tion. 

Number three is complained of, in the motion for new 
trial, only on the ground that it fails to properly instruct 
the jury relative to the burden of proof. The instruction 
was that the burden of proof rests on the defendant to 
show that the defendant expended the $1,050 at plaintiff’s 
request and on plaintiff’s behalf; that on the defendant 
also rested the burden of proof to show that, he paid the 
additional $30 which was denied by plaintiff, and that the 
burden rested upon the plaintiff to prove proper applica- 
tion of the $620 to the payment of another separate note, 
as claimed by him. We see no error in this instruction. 

The next complaint is of the giving of instruction one 
offered by the plaintiff. This is complained of in the mo- 
tion for new trial on the ground that there was no testi- 
mony as to a settlement. The instruction, in fact, told the 


Vou. 70] JANUARY TERM, 1904. 681 


State v. Scott. 


jury that, if they found that the claim of $1,050 had been 
settled and, under such settlement, the defendant:gave his 
promissory note for $612 for a remainder due plaintiff, 
they should allow the defendant nothing on this $1,050 
item. We see no error in this instruction. There was evi- 
dence that the whole $1,050 had been settled between the 
. parties. Both Hall and his wife testified to such a settle 
ment. The preponderance of the evidence seems to sup- 
port the findings of the jury. 

It is recommended that the defendant in error be al- 
lowed to remit from his judgment, within 20 days herefrom, 
the sum of $44.78, and, in the event of such remission, that 
judgment be affirmed for the sum of $2,642.66, and, in de- 
fault thereof, that the judgment be reversed and the cause 
remanded for further proceedings according to law. 


AMEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the defendant in error is allowed to remit from 
his judgment, within 20 days herefrom, the sum of $44.78, 
and in the event of such remission, judgment is affirmed 
for the sum of $2,642.66, and, in default thereof, the judg- 
ment will be reversed and the cause remanded for further 
proceedings according to law. 

JUDGMENT ACCORDINGLY. 


STATB OF NEBRASKA V. WINFIELD 8S. Scorr.* 
Frrep January 6, 1904. No. 13,441. 


Quo Warranto: Duties or County Surveyor. An information in the 
nature of quo warranto will not lie to inquire into the right of 
eounty surveyors, in counties having more than 50,000 population, 
to perform and exercise the duties of county engineer, as provided 

_for by chapter 32 of the laws of 1903. 


ORIGINAL proceeding in the nature of quo warranto to 
Ee Ot ae 
* Rehearing allowed. See opinion, p, 685, post. 


682 NEBRASKA REPORTS. [Vou. 70 


State v. Scott. 


determine the right of respondent to exercise the duties of 
county engineer. Dismissed. 


Frank N. Prout, Attorney General, aud Jesse B. Strode, 
for the state. 


Arnott C. Ricketts, contra. 


OLDHAM, C. 


This is an original information in the nature of quo 
warranto, filed by the attorney general for the purpose of 
determining the right of respondent to exercise the duties 
of county engineer in Lancaster county, Nebraska. The 
information alleges that the respondent is the duly elected, 
qualified and acting surveyor of the county of Lancaster; 
that, as such officer, he is performing and threatens to 
exercise the duties of the office of county engineer, under 
and by virtue of chapter 32, laws of 1903, entitled “An 
act to constitute the county surveyor ex officio county 
engineer in addition to his powers and dutics of county 
surveyor, and to define his powers and describe his duties 
as county engineer, and to repeal all acts and parts of 
acts inconsistent or in conflict with this act.” The infor- 
mation sets forth that Lancaster county is a county of 
more than 50,000 population; that the act of the legisla- 
ture of 1903, providing for the duties of county engineer, 
was passed in violation of section 15, article 3 of the con- 
stitution of Nebraska. The respondent, for answer, admits 
that he is the duly qualified and acting surveyor of Lan- 
easter county; that, as such surveyor, he has exercised and 
intends to exercise the duties of county engineer of said 
county as provided for by the act of 1903, supra. He fur- 
ther alleges that there is no such office as that of county 
engineer; that the provisions of the act of 1903 did not 
create an additional office, but only imposed additional 
duties upon the office of the county surveyor, in counties — 
having more than 50,000 population; that quo warranto 
will not lie to question his right to exercise the duties of 
county engineer. 
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The dispute arising upon the information of the relator 
and answer of the respondent is one of law and not of fact. 
Informations in the nature of quo warranto are provided 
for in but two sections of our statute; one is found in sec- 
tion 1, chapter 71, Compiled Statutes (Annotated Stat- 
utes, 1706). This section applies exclusively to claimants 
of the office which is usurped, invaded or unlawfully ex- 
ercised by another, and plainly has no application to the 
case at bar, because no one else is claiming the right to ex- 
ercise the duties of the office. The only provision on which 
this action could be grounded is found in section 704 of the 
code, and is as follows: 

“An information may be filed against any person unlaw- 
fully holding or exercising any public office or franchise 
within this state, or any office in any corporation created 
by the laws of this state, or when any public officer has 
done or suffered any act which works a forfeiture of his 
office, or when any persons act as a corporation within this 
state without being authorized by law, or if, being incor- 
porated, they do or omit acts which amount to a surrender 
or forfeiture of their rights and privileges as a corporation, 
or when they exercise powers not conferred by law.” 

The provisions of the above section applicable to public 
officers warrant an information “against any person un- 
lawfully holding or exercising any public office’ within 
the state, “or when any public officer has done or suffered 
any act which works a forfeiture of his office.” There is 
no charge in the information that the respondent is unlaw- 
fully exercising the duties of the office of county surveyor, 
or that he has been guilty of any official misconduct which 
would work a forfeiture of that office; but the information 
is directed solely at his right tq exercise the duties of 
county engineer, in addition to those attaching to the office 
of county surveyor prior to the act of 1903. The question 
then to be determined is, did the act of 1903 attempt to 
create a new and independent office of county engineer, in 
counties having more than 50,000 population, or did it 
merely prescribe additional duties to be performed by 
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county surveyors in counties containing this population? 
An inspection of the provisions of chapter 32, supra, shows 
that the intent of the legislature was that county survey- 
ors, in counties having more than 50,000 inhabitanis, 
shall be “ex officio county engineer,” and that it shall 
be their duty to prepare plans, specifications and details 
for the use of county boards in aiding and letting contracts 
for the building or repairing of bridges, culverts and im- 
provements upon public roads, and to make estimates for 
the costs of conteniplated improvements, and to superin- 
tend such improvements, and to inspect the work and ma- 
terials placed therein, and to report in writing to the 
county board as to whether the same comply with the plans, 
specifications, etc. It also provides that the county en- 
gineer shall perform such services for the county as the 
county board may from time to time require and direct, 
and make his reports in writing to the county board. These 
are the essential provisions of the act. There is nothing 
in the act that requires the county surveyor to qualify as 
county engineer by taking an official oath or by giving a 
bond, nor is there any provision in the act allowing any 
compensation for the services performed as county en- 
gineer. We do not think, after an examination of the act, 
that it was the intention of the legislature to create a new 
and independent ‘office, in counties having the required 
population, but all that was attempted was the im- 
position of new duties upon the office of county surveyor 
in such counties. It has been repeatedly held by this court 
that the imposition of new duties upon executive officers 
of this state does not create new executive officers. In re 
Railroad Commissioners, 15 Neb. 680; Nebraska Telephone 
Co. v. Cornell, 59 Neb. 737. Since the remedy by informa- 
tion in the nature of quo warranto is employed to test the 
actual right to an office or franchise, it seems that it can 
not be extended to relieve against official misconduct which 
does not work a forfeiture of the office. High, Extraordi- 
nary Legal Remedies (3d ed.), sec. 618. The original writ 
of quo warranto, which has been largely superseded by 
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informations in the nature of quo warranto, was a high 
prerogative writ and, like all other extraordinary processes, 
it generally would only lie when no other adequate remedy 
would afford the required relief. The rule appears to even 
go further with reference to quo warranto than with refer- 
ence to extraordinary proceedings by injunction or man- 
damus. In the latter, it being the rule that they may be 
invoked where there is no adequate remedy at law, but in 
quo warranto it is held that it will not lie where there is 
even aD adequate remedy by billin equity. People v. Whit- 
comb, 55 Ill. 172; Dart v. Houston, 22 Ga. 506. If, then, as 
alleged in the information, the respondent is the legally 
qualified and acting county surveyor of Lancaster county, 
and if he is attempting without authority to exercise the 
duties of county engineer of said county, injunction would 
atford an adequate equitable remedy to restrain his con- 
templated illegal acts. 

We are therefore of the opinion that quo warranto will 
not lie in the case at bar, and recommend that the pro- 
ceedings be dismissed. 


HAstines and AMES, CC., concur. 


By the Court: For the reasons stated in the opinion, the 


proceedings are 
DISMISSED. 


The following opinion on rehearing was filed September 
22,1904. Judgment of dismissal adhered to: 


1. Constitutional Law: Srrctan LegistatTIon: County Surveror. An 
act of the legislature which regulates a county office, and which 
by its terms limits its operation to counties having a population 
of 50,000 “according to the census of 1900,” is local and special 
in its application, since it can never apply to any other counties 
than the two which were in the class at the time of the passage 
of the act. 


Chapter 32, laws of 1903, entitled “An act to con- 
stitute the county surveyor ex officio county engineer in addition 
to his powers and duties of county surveyor,” etc., is in violation 
of section 15, article 3 of the constitution, which prohibits the 


686 NEBRASKA REPORTS. [ Vox. 70 
State v. Scott. 


passage of local or special laws regulating county or township 
offices, and further provides that, in all cases where a general 
law can be made applicable, no special law shall be enacted, and 
is void. 


LETron, C. 


At the former hearing of this case (ante, p. 681), we 
held that an information in the nature of quo warranto 
would not lie in the case. At that time our attention was 
mainly directed to the question of practice as to whether 
or not the remedy of quo warranto was a proper one to be 
applied under the circumstances. At this hearing, how- 
ever, our attention has mainly been called to the question 
whether or not the law of 1903, chapter 32 (sec. 181a, art. 
1, ch. 18, Compiled Statutes, Annotated Statutes, 9224), 
by which the county surveyor is made, ex officio, county 
engineer, is in violation of the constitution. It seems clear 
to us that this act is a clear and palpable violation of sec- 
tion 15, article III of the constitution of Nebraska, which 
prohibits the passage of local or special laws regulating 
county and township offices, and further provides that in 
all cases where a general law can be made applicable no 
special law shall be enacted. By the provisions of the act 
under consideration, it is provided that, in all counties of 
the state of Nebraska having over 50,000 inhabitants ae- 
cording to the census of 1900, the county surveyor shall 
be, ex officio, county engineer, etc. The operation of the act 
is limited to counties having over 50,000 inhabitants ac- 
cording to the census of 1900. The court takes judicial 
notice of the fact that there are only two counties in the 
state of Nebraska which had over 50,000 inhabitants ac- 
cording to the census of 1900. These are the counties of 
Douglas and Lancaster, and the act might as well have 
stated in express terms that in the counties of Douglas and 
Lancaster the county surveyor shall be, ex officio, county 
engineer, as to limit the class of counties to which it is 
applicable to a class which plainly and inevitably con- 
tains only the two counties named. The object of the law 
may be wise, and the reform sought to be accomplished 
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may be salutary. It may be that the heavier burden placed 
upon the roads and bridges of the counties named, by 
reason of the greater density of population and conse- 
quently increased amount of travel and intercourse car- 
ried on upon the public highways, renders it necessary 
that a skilled officer shall have the general charge and 
supervision of road work and of the selection of materials 
for, and the construction and repair of, bridges. But this 
end is as necessary to be attained in all counties which may 
in the future reach the population prescribed by this act, as 
in those which are now in the class. This act is so framed 
that it can not in the future apply to other counties which 
may attain the requisite population. The classification 
therefore is arbitrary and points out the two counties 
named as clearly and specifically as if they had been des- 
ignated by their proper names. The effect of the statute is 
to remove the counties of Douglas and Lancaster from the 
operation of general laws applying to all counties in the 
state. A general law can plainly be made applicable to 
all counties having the required population, without the 
limitation to those which had 50,000 population by the 
census of 1900. It is clear, therefore, that this is a local 
and special act applying only to these two counties, that a 
general law may be made applicable, and that the act 
therefore is in violation of the constitutional restrictions. 
State v. Mitchell, 31 Ohio St. 592, 607; State v. Anderson, 
44 Ohio St. 247; City of Topeka'v. Gillett, 32 Kan. 431; 
Woodard v. Brien, 14 Lea (Tenn.), 520. 

The act which imposes the additional duties upon the 
county surveyor being void, he has acquired no duties or 
privileges other or further than those prescribed for the 
office of county surveyor, and, so far as he may undertake 
to transcend those duties, he has no greater right than any 
other private citizen. This being the case, the relators have 
a full and adequate remedy at law. The former decision 
dismissing the case is right and should be adhered to. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the former decision dismissing 
- the case be adhered to. 

DISMISSED. 


PUNTENEY-MITCHELL MANUFACTURING COMPANY V. T. G. 
. NORTHWALL COMPANY. 


> 


Finep January 6, 1904. No. 13,291. 


1, Evidence. Evidence examined, and held sufficient to sustain the 
finding of the trial court. ; 


2. Action: Breach or WARRANTY: Damages. In an action to recover 
the purchase price of cultivators sold by a manufacturer to a 
jobber in agricultural implements for the express purpose of 
resale to the trade, ‘the jobber may, on a counterclaim for dam- 
ages for a breach of warranty, recover the profits on resales 
actually made and completed, where such profits are fixed, certain 
and capable of accurate proof, and were evidently contemplated 
by the parties when the contract was made. 


3, Case Distinguished. The case of Silurian Mineral Springs Oo. v. 
Kuhn & Co., 65 Neb. 646, distinguished and approved. 


Error to the district court for Douglas county: Guy R. 
C. Reap, JupeGE. Affirmed. 


Thomas D. Crane and J. J. Boucher, for plaintiff in 
error. 


Thomas W. Blackburn and George W. Spurlock. contra. 


Barnes, ©. 


During the season of 1898 the plaintiff, Punteney-Mit- 
chell Manufacturing Company of Kansas City, Missouri, 
sold and delivered to the defendant, the T. G. Northwall 
Company of Omaha, Nebraska, ten Diamond corn cultiva- 
tors at $10 each, and forty-three Diamond dise cultivators 
at $15 each. The defendant was a jobber of agricultural 
implements, and the evidence shows that the goods were 
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bought for the sole purpose of resale to retail dealers, 
which purpose was known to the plaintiff at the time of 
said purchase and sale. The cultivators were warranted 
to be first class in quality and construction, and it was 
represented that they would do the work for which they 
were intended, as well as any other first class cultivators. 
It was also understood, at the time the contract was made, 
that the dise cultivators should be resold to the trade at 
from $19 to $20 each. A considerable number of these 
cultivators were, at the defendant’s request, shipped di- 
rect to retail dealers, while the others were delivered to the 
defendant at Omaha; and it appears that all of them were 
resold to retail dealers at $19 each. It was soon discovered 
that the disc cultivators were defective in material and 
construction, and would not do the work for which they 
were designed, and they were all returned to the defendant. 
who, in turn, tendered back forty-two of them to the 
plaintiff. The Diamond corn cultivators gave entire satis- 
faction to the persons purchasing them, and for these the 
plaintiff was entitled to receive from the defendant the 
sun of $100. This suit was brought in the district court 
for Douglas county to recover the full price of all of the 
cultivators. The defendant, in its answer, alleged a credit 
of $25.64 on account of an overcharge of freight, which 
was conceded by the plaintiff. It also pleaded, as a 
counterclaim, damages to the amount of $35.50 for freight 
charges, which were agreed upon, and the further sum 
of $168 loss of profits on the resale of forty-two disc 
cultivators by reason of a breach of warranty. The 
case was tried to a jury and resulted in a verdict 
and judgment for the defendant for $62.40. The plain- 
tiff prosecuted error, and on the hearing in this court 
the judgment was reversed and the cause remanded 
for a new trial. Punteney-Mitchell Mfg. Co. v. Northwall 
Co., 66 Neb. 5. By our former decision, all questions re- 
lating to the breach of warranty and the sufficiency of the 
offer to return the cultivators in question were disposed of, 


so nothing was left for trial but the question of damages. 
47 
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After the mandate was returned, the cause was again tried 
in the district court for Douglas county, without the in- 
tervention of a jury, and the defendant had judgment for 
$149.47, from which the plaintiff again prosecutes error. 

But one question is presented for our consideration and 
that is the correct rule of damages to be applied to the 
facts above stated. The trial court found that “It was 
expressly understood that the Diamond disc cultivators 
were to be sold by defendant to retailers at $19 to $20 a 
cultivator, and the same were so sold and delivered to the 
retail dealers at the price of $19 each,” and the court there- 
upon held that the defendant was entitled to recover the 
sum of $4 as his profit on the resale of each of the cultiva- 
tors. It is now contended by the plaintiff that the evidence 
does not sustain the finding of the trial court above quoted, 
and that the profits above mentioned were not a proper ele- 
ment of damages. We will dispose of the first point before 
we determine the question of the measure of damages. 

T. G. Northwall, the president of the defendant com- 
pany, testified as follows: 

Q. You may describe, in your own way, the conversation 
you had with Mr. Peacock, the agent of the plaintiff, and 
the time when you had the conversation. 

A. My recollection is that it was in January of 1898, 
early part of January; the exact words of the conversation 
I could not give; it was in reference to the contract, or the 
making of a contract with Punteney-Mitchell Manufactur- 
ing Company for some disc cultivators and some Diamond 
listing cultivators; the details were gone over about the 
work they would do, and the work they would do in com- 
parison with any other first class goods of the same class; 
also in reference to the selling price, which was agreed on 
to be from $19 to $20 to the dealer, which was based on the 
average price of the same class of goods of other make. 

Q. How many of these Diamond disc cultivators did 
vour firm sell to the dealers in the spring of 1898? 

A. Forty-three. 

°Q. At what price? 
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A. $19. I wish to add that there might possibly have 
been some sold at $20, but if there were it was some single 
case; none were sold for less than $19. 

Q. And none were Decomned to be sold at less than $19? 

A. No, sir. 

Q. It was stipulated and agreed between you and the 
Punteney-Mitchell Manufacturing Company that none 
should be sold for less than $19? 

A. It was not provided in the contract; it was gone over 
the same as is always done with the factory in making a | 
contract with the factory what the goods should be sold at. 

Q. There was no contract made except the verbal con- 
tract you speak of?. 

A. No contract made on the price; no. 

Q. It was agreed between you and the Punteney-Mitchell 
Manufacturing Company that you should sell none for less 
than $19? 

A. It was agreed that the price they should be sold at 
should be $19 or $20. If we chose to sell for $15 I presume 
we could have done so, or sold for $25. It was agreed that 
the profits should be based on $19 to $20. 

Q. All these forty-three cultivators which were returned 
to you were sold for $19 each? 

A. They were sold for $19 or more, possibly some went 
at $20. 

This evidence is not disputed or questioned in any man- 
ner, and it seems to be sufficient to sustain the finding com- 
plained of. 

We come now to the question of damages. It may be 
stated at the outset, that we are firmly committed to the 
rule that “Damages in the nature of anticipated profits on 
conjectured, expected or hoped for sales can not be recoy- 
ered. Such damages are too speculative, remote and conse- 
quential; they lack the element of certainty necessary to 
authorize a recovery therefor.” Silurian Mineral Springs 
Co. v. Kuhn & Co., 65 Neb. 646. This is our latest expres- 
‘sion on this question, and is the result of our holdings in 
numerous other cases of a like nature. We approve of 
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these decisions, and shall not attempt to question the cor- 
rectness of this rule in the present opinion. We are alse 
committed as firmly to another rule, that what are some- 
times denominated consequential damages, but which were 
in contemplation of the parties when the contract was 
made, may be recovered in an action for a breach of war- 
ranty, if they are certain and determinate in their nature 
or amount, or can be rendered so by evidence, and are di- 
rectly attributable to the breach of the contract as their 
cause. This question was before the court in Burr v. Red- 
head, Norton, Lathrop Co., 52 Neb. 617. In that case the 
company sold Burr a lot of bicycles and warranted them to 
be properly made of good material, to be of the highest 
possible grade, and that they would give the purchasers 
thereof every satisfaction. They proved to be of inferior 
quality, of a poor grade, and failed to give satisfaction. A 
part of them were sold by Burr to his customers, but were - 
returned on account of their worthless condition. An 
action was instituted by the company in the county court 
of York county to recover a balance claimed to be due from 
Burr on account of such sale. On appeal, in the district 
court, an answer was filed setting up the warranty and the 
breach thereof, together with a counterclaim for damages. 
In this claim there was an item of $100 for loss of profits 
on the sales of the machines returned by the purchasers 
because unsatisfactory and defective, and, on motion, this 
item was stricken out. The case came to this court on 
error, and on that question the court made use of the fol- 
lowing language: , 

“A portion of the answer referred to loss of profits on 
‘wheels’ which had been purchased of plaintiffs in error 
and returned by purchasers because defective. This was a 
proper element of damages, having its origin in the breach 
of warranty and must have been in contemplation of the 
parties when the contract was made, as a probable conse- 
quence of its breach. The court should not have stricken 
out the portion of the answer in which this claim of dam- 
ages was made, or excluded the offered evidential facts of 
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this claim of damages. Both this and the claim in relation 
to repairs were certain in their nature, or could be rendered 
reasonably so by the evidence, and were also certain in 
respect to what caused them, hence were proper elements 
of damages.” ; 

In Russell v. Horn, Brannen & Forsyth Mfg. Co., 41 Neb. 
567, this question was before the court in another form. 
The company in that case made a contract with Russell 
whereby he was to have the exclusive right to sell its manu- 
factured goods in certain territory; another agent of the 
company sold goods in such territory, and Russell claimed 
damages in the nature of profits on such sales. It was held 
that the measure of damages, because of such sales, was the 
profits which Russell might, with reasonable certainty, 
show he was prevented from realizing by reason of the 
breach of contract. In Wittenberg v. Mollyneaus, 55 Neb. 
429, it was held that “A party injured by a breach of con- 
tract may recover for gains prevented, provided they are 
within the established rules permitting consequential dam- 
ages, and provided they can be proved to a reasonable 
degree of certainty.” 

In.Western Union Telegraph Co. v. Wilhelm, 48 Neb. 
910, where, by reason of the failure of the company to de- 
liver a certain telegram, Wilhelm was prevented from con- 
summating the exchange of a piece of land for a stock of 
goods, and thereby lost the profits he would have made had 
such exchange been effected, it was held that the telegraph 
company was liable to him for such profits. In the body 
of the opinion we find the following language: 

“Since it appears from the evidence that the message 
delivered to the telegraph company for Wilhelm was never 
- delivered; that by reason of the failure of the telegraph 
company to deliver the message the exchange of proper- 
ties was not consummated, and he thereby lost the profits 
he would have made upon that exchange; and since the evi- 
dence warrants the conclusion that had the message been 
delivered the exchange would have been consummated, we 
think the evidence sustains the finding that the neglect of 
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the telegraph company to deliver the message was the 
proximate cause of the loss and damages sustained.” 

The same rule was recognized in Schneider v. Patterson, 
Murphy & Co., 38 Neb. 680. Thorne v. McVcagh, 75 Ill. 81, 
was a case where a lot of hams were sold in Chicago, with 
a warranty that they were first class in every respect, the 
purchaser not seeing them, and the seller knowing that they 
were bought for a customer in Salt Lake City under a con- 
tract with the latter. They were shipped by the seller to 
Salt Lake City for the purchaser. The hams not being of 
the quality represented the purchaser lost the benefit of his 
resale. On these facts it was held that he was entitled to 
recover, among other items, the profits which might be rea- 
sonably expected on the resale. In Griffin v. Colver, 16 
N. Y. 489, it was held that loss of profit not speculative or 
contingent may be considered in estimating the damages 
for a breach of contract. This is a leading case on this 
question, and the opinion fully discusses the general prin- 
ciple, together with the exceptions thereto. In Schile v. 
Brokhahus, 80 N. Y. 614, it was held that the loss of profits 
consequent upon a trespass is properly allowed as an item 
of damages, provided they are such as might naturally be 
expected to follow from the wrongful act, and are certain 
both as to their nature and their cause. It may be stated 
as a broad, general rule, that a party injured by a breach of 
contract is entitled to recover all his damages, including 
gains prevented as well as loss sustained, subject to the 
conditions and limitations that it must appear that the 
profits were reasonably certain to have been realized by 
performance; that they must have been in the contempla- 
tion of the parties when they made the contract, not specu- 
lative or contingent, and the loss must appear to have re- — 
sulted proximately and naturally from the breach. To 
which may be added that they must not have proceeded 
from the injured party’s own neglect, inattention or mis- 
management. Note to Griffin v. Colver, reported in 69 
Am. Dec. (N. Y.) 718, 725. Indeed this rule was recog- 
nized and commented on in Silurian Mineral Springs Co. ». 
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Kuhn & Co., 65 Neb. 646, where we cited and discussed 
Messmore v. New York Shot and Lead Co., 40 N. Y. 422, 
and other cases holding the same doctrine, but concluded 
that the facts in that case brought it within the rule of 
anticipated profits on conjectured, expected or hoped for 
sales, rather than profits on completed sales where the 
damages are certain, fixed and capable of proof. In our 
former opinion in this case it was said: 

“The plaintiff knew the purpose for which the goods 
were bought, and must have known that the carrying out of 
such purpose would entail certain expenses, and that the 
alleged defects in all probability would not be discovered 
until after the delivery of the goods to the defendant’s cus- 
tomers.” 

To this we may add, that it was known by the plaintiff at 
the time of the purchase and sale that the defendant was a 
jobber; that the machines would not be sold at retail, but 
would be sold and delivered to the trade, to wit, to dealers; 
that they were purchased for the sole purpose of resale, and 
it having been understood that they were to be resold at an 
advance over the contract price of $4 each, that sum must 
have been in the contemplation of both the seller and pur- 
chaser as the amount of damage which would be sustained 
on each machine in case of a breach of the warranty. 

It is claimed. by the plaintiff that the facts in this case 
bring it within the rule announced in Alpha Checkrower 
Co. v. Bradley & Co., 105 Ia. 537, and it is true that as to 
certain facts the cases seem to be alike; but in that case 
the machines were not actually resold, and the decision was 
in fact based on the insufficiency of the answer. In the 
case at bar all of the cultivators were actually resold, and 
if they had been of the kind and quality they were repre- 
sented and warranted to be, the defendant would have re- 
ceived a profit of $4 on each one of them, or $168 as the 
result of its resales. It had fully earned this profit, and 
was deprived of it solely because of the breach of the war- 
ranty. The measure of damages having been based on the 
fully completed resales of the cultivators, the amount 
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thereof being fixed, certain and capable of accurate proof, 
and evidently within the contemplation of the parties 
when the contract was made, it fuilows that the judgment 
of the district court was right, and we recommend that it 
be affirmed. 


ALBERT and GLANVILLE CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Cuicaeo, Rock Ishanp & Paciric RAILWAY COMPANY Y. 
RvutH BROWN ET AL. 


Firep JANUARY 6, 1904. No. 138,435. 


1. Accord and Satisfaction. An accord, even between the plaintiff and 
a third party, as to the subject matter of an action, and a satis- 
faction moving from such third party to the plaintiff, are available 
in bar of the action, if the defendant has authorized or ratified the 


settlement. 

2." Ratiricarion. A plea interposing such defense is of itself 
a ratification of the settlement. 

3. CoNSIDERATION. That it is uncertain which of two parties, 


both of whom deny liability, is liable for a debt of a fixed and cer- 
tain amount, is a sufficient consideration to support a settlement 
between one of such parties and the creditor, whereby the creditor 
accepts a part of the amount due in discharge of the debt. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, Jupcr. Reversed. 


W. F. Evans, Lorenzo W. Billingsley, Robert J. Greene 
and Richard H. Hagelin, for plaintiff in error. 


Benjamin F'. Johnson, contra. 


ALBERT, C. 


The plaintiff in error, hereinafter-called the company, 
began proceedings in the county court for the condemna- 
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tion of certain real estate, a part of which was owned by 
the defendants in error, the rest by another party. The 
damages were assessed at $1,700 and the amount was de- 
posited by the company with the county judge. On appeal 
the award was set aside. A new commission was then ap- 
pointed, who assessed the damages at $950. Thereupon it 
was agreed between the parties that the award should be in- 
creased to $1,200, one-half of which should be paid to the 
defendants in error, the remainder to the other owner. 
The company permitted the county judge to retain the 
amount it had deposited with him, directing him to apply 
it, so far as requisite, to the satisfaction of such amount 
as should be awarded the owners as damages. As to the 
share of the defendants in error, it was stipulated be- 
tween them and the company that it should not be paid 
until they should convey the fee title to that part of 
the land belonging to them to the company by good and 
sufficient deeds. Such conveyances were afterwards made. 
The damages due the defendants in error were not paid, 
and they brought this action against the company for 
the recovery thereof. 

The district court held that, by the deposit of the 
amount of the award with the county judge, the com- 
pany had discharged its liability to the defendants in 
error, and gave judgment accordingly. The defendants 
in error then brought the case to this court for review. 
The opinion is reported under the title of Brown v. Chi- 
cago, R. I. & P. R. Co., 64 Neb. 62. In disposing of the 
case this court held: 

“The deposit of money by a railway company with. a 
county judge, during the progress of proceedings to ob- 
tain a right of way, does not, unless it is withdrawn by 
the property owner, discharge the obligation of the com- 
pany to make just compensation for the property taken 
or damaged.” 

The judgment of the district court was reversed and 
the cause remanded for a new trial. 

After the case had been remanded the company filed 
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a supplemental answer, which, so far as is material at 
present, is as follows: 

“The defendant further and as supplemental to the 
defense set forth in its answer heretofore filed, and aris- 
ing since said answer was filed, alleges that on or about 
the 6th day of January, 1899, the plaintiffs herein de- 
manded of one Isaac M. Raymond payment of the sum of 
$600 and interest accrued, claiming that the said Ray- 
mond, by reason of the fact that he was surety on the 
bond of I. W. Lansing, county judge of Lancaster 
county, Nebraska, at the time alleged in the answer of 
the defendant, and the further fact that said Lansing 
had failed to pay said sum to the parties entitled there- 
to, or to his successor in office, was liable to pay ‘said 
sum of $600 to plaintiffs; that said Raymond denied the 
liability of said railway company, of said Lansing, and 
of said Lansing’s bondsmen upon the claim of the plain- 
tiff herein sued on; that the facts were disputed by the 
parties, and finally as a settlement, compromise, accord 
and satisfaction, it was agreed by and between the 
parties that the said Raymond should pay to the said 
plaintiffs, in full discharge of all liability of all the parties 
resulting from the appropriation by the Chicago, Rock 
Island & Pacific Railway Company of the east 42 feet of 
the south half of lot C, subdivision of lots 4, 5 and 6, in 
block 28, Kinney’s O Street Addition to the city of Lin- 
coln, Lancaster county, Nebraska, and said Raymond 
thereupon paid to said plaintiffs the sum of $475, and, as 
evidence of the acts of the parties in the premises, re- 
ceived from said plaintiffs the discharge and release of all 
the parties from all liability sued for herein, as follows, to 
wit: 


“In the Matter of the Claim of Ruth Brown and B. F. 
Johnson, against the bondsmen of I. W. Lansing, 
late county judge of Lancaster county, Nebraska. 

“ ‘Tn consideration of the payment of $475, the said Ruth 

Brown and B. F. Johnson hereby release I. M. Raymond, | 
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one of the bondsmen of the said I. W. Lansing, from all 
liability resulting from the appropriation by the Chicago, 
Rock Island & Pacific Railway Company of the east forty- 
two (42) feet of the south half (S. 14) of lot C, subdivision 
of lots four (4), five (5) and six (6), Kinney’s O Street 
Addition to the city of Lincoln, Lancaster county, Ne- 
braska, and hereby acknowledge the receipt of the said 
$475 in full satisfaction of said above claim. 


“ <«(Signed) RutH Brown, 
“<By B. F. JoHNsoN, her Attorney. 
“ ¢( Signed ) B. F. JOHNSON.’ 


“That thereby and as above pleaded and set forth, the 
matters disputed between plaintiffs and defendant and 
the said bondsmen of said I. W. Lansing, county judge, 
were fully settled and compromised and full payment, 
accord and satisfaction of the debt herein sued on made. 
Wherefore, having fully answered, the defendant prays 
that it recover its costs herein laid out and expended.” 

From the pleadings and the evidence in the present case 
it conclusively appears that, while the former appeal was 
pending in this court, the defendants in error made the 
settlement shown by the release set out in the supplemen- 
tal answer, executed the release and received the amount 
therein specified. The court directed a verdict in favor of 
the defendants in error, and Baye judgment accordingly. 
The company brings error. 

Although presented by different assignments, there is 
but one question presented by the record now before us, 
and that is, whether the settlement had between the de- 
fendants in error and the surety on the official bond of 
the county judge is a defense to this action. 

We think this question must be answered in the affirm- 
ative. It is well settled that an accord, even between the 
plaintiff and a third party, as to the'subject matter of 
suit, and a satisfaction moving from such third party to 
the plaintiff and accepted by him, are available in bar of 
the action, if the defendant has either authorized or rati- 
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fied the settlement. Lcavitt € Lee v. Morrow, 6 Ohio St. 
71. The case cited contains an elaborate discussion of 
the principles underlying the doctrine, which is also sup- 
ported by the following: Jackson v. Pennsylvania R. Co., 
66 N. J. Law, 319; Bennett v. Hill, 14 R. I. 322; Porter 
v. Chicago, I. d D. R. Co., 99 Ta. 351; Snyder v. Pharo, 25 
Fed. 398; Gray v. Herman, 75 Wis. 453; Beach, Modern 
Law Contracts, p. 452. The supplemental answer of itself 
is a ratification of the settlement. Leavitt é Lee v. Mor- 
row, Bennett v. Hill and Snyder v. Pharo, supra. 

But the defendants in error contend that the amount 
due was fixed and certain, and that an agreement to accept 
a less amount in discharge thereof was without considera- 
tion. At the time the settlement was made both the com- 
pany and the party who made settlement of the claim 
denied any and all liability therefor. It was uncertain 
whether the defendants in error would recover of the com- 
pany, or would be forced to proceed against the county 
judge or his sureties. That of itself shows a sufficient con- 
sideration for the settlement. Chicago, PR. I. & P. R. Co. v. 
Buckstaff, 65 Neb. 334; Chicora Fertilizer Co. v. Dunan, 
91 Md. 144, 50 L. R. A. 401; Emerson v. Slater, 22 How. 
(U. 8.) 48; Fuller v. Kemp, 188 N. Y. 281. 

It is next contended that there is no averment in the 
supplemental answer to the effect that the defendants in 
error accepted the $475 in satisfaction of the claim. The 
pleading referred to is set out at length, and we do not 
think it is open to the criticism urged against it. 

The plaintiffs also contend that the court was justified 
in directing a verdict because the defendants introduced 
no evidence save the release. It is hardly true that the de- 
fendants introduced no evidence but the release. They in- 
troduced evidence showing that one of the plaintiffs who 
was present when the release was signed stated that at the 
time of the settlement the liability of the surety was in 
dispute. Besides, the plaintiffs in rebuttal showed that 
they had received the $475 at the time of the execution of 
the release. It was also shown on the cross-examination 
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of one of the plaintiffs that he knew what was in the re-: 
lease before he signed it, and that it stated the facts; its 
execution was admitted. In short, we think the material 
facts pleaded as accord and satisfaction were conclusively 
established by the evidence. 

It follows, therefore, that the judgment of the district 
court is erroneous, and we recommend that it be reversed 
and the cause be remanded for further proceedings accord- 
ing to law. 


BARNES and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings according to 
law. 

REVERSED. 


W. J. Moss v. Davip L. MARKS ET AL. 
Fitep January 6, 1904. No. 13,256. 


1. Election of Remedies. One who by action pursues one remedy with- 
out being chargeable with notice of facts entitling him to a 
different one, is not thereby estopped to pursue the latter upon 
discovery of such facts, if he then discontinues his action for the 
former. 


2. Remedies: Estopre,. An action for the conversion of chattels and 
one for the possession thereof are not inconsistent remedies; and 
one who has sued for conversion may dismiss such action and 
recover in replevin, if his right is otherwise good. 


Error to the district court for Jefferson county: 
CHARLES B. Lerron, JubGE. Affirmed. 

W.d. Moss, pro se. . 

John Heasty and C. H. Denney, contra. 


GLANVILLE, C. : 

The plaintiff in error was, by the district court for Jeffer- 
son county, allowed to intervene as defendant in a replevin 
action for the purpose of protecting his so-called attorney’s 
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lien upon the replevied property for the value of services 
rendered to the original defendants in the action, who had 
attempted to dismiss their appeal to that court from a 
judgment against them in county court, and absconded. 
The plaintiff had judgment, and the intervener brings 
error. A full history of the case would be somewhat 
tedious and will be omitted, because, in the view we take, 
which is the same as that taken by the plaintiff in error, 
he can not prevail, unless he is correct in his interpreta- 
tion of the law applied to a few simple facts. The de- 
fendant in error commenced an action against the same 
‘ parties, who were the original defendants in the replevin 
case, upon a claim for damages for the wrongful conver- 
sion of a buggy. Afterwards it was found that the buggy 
in question was within reach of process, and the action 
for conversion was dismissed, and this action for the re- 
covery of the buggy commenced. The plaintiff in error’s 
contention is that the bringing of the first suit was such 
an election of remedies as estops the defendant in error 
to claim title to the buggy, and this is his only claim and 
reliance. If he is not right in this, he can not prevail in 
this action and, in fact, does not expect to prevail. He 
says in his brief, “It became necessary to rely upon the 
rights which are his by operation of law. These rights 
arise from the law of election of remedies.” We think 
his contention as to the law governing the case is wrong, 
and it will therefore be unnecessary for us to discuss other 
questions argued at some length in his brief, touching his 
right to such a lien as he claims, and his right to inter- 
vene. Many citations of authorities are contained in the 
brief to support the proposition that, “After bringing as- 
sumpsit for the purchase price of chattels, the plaintiff can 
not bring replevin for the same chattels, though the action 
in assumpsit has been voluntarily discontinued.” It 
should be apparent that this proposition, however firmly 
established in law, has no application to this case, because 
the defendant in error did not bring assumpsit. The fol- 
lowing proposition is also stated with citation of author- 
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ities in support thereof: “At law, in many cases, if the 
property be tortiously taken or converted, the tortfeasor 
may be sued in tresspass or trover, or the injured party 
may waive the tort and sne in assumpsit. In the latter 
case the same results follow as if there has been an implied * 
contract.” In this case the defendant in error did not 
waive the tort, but sued for conversion; and if he was not 
thereby precluded from dismissing such action and retak- 
ing his property when discovered within reach of process 
of law, the plaintiff in error must fail. 

In Locke, Hulcatt & Co. v. Shreck, 54 Neb. 472, it is ex- 
pressly held that, to maintain an action for conversion of 
chattels, a party must have actual possession of the prop- 
erty, or the right of immediate possession. In Depriest v. 
McKinstry, 38 Neb. 194, this court expressly held that an 
action of replevin will not lie against one who, at the time 
the action was instituted, was neither in the actual nor 
constructive possession or control of the property, unless 
he has concealed, removed, or disposed of the same for the 
purpose of avoiding the writ, and in Peterson v. Lodwick, 
44 Neb. 771, it is said: 

“The facts necessary to be established to entitle a plain- 
tiff in replevin to recover must be shown to have existed 
at the time the action was commenced.” 

In the case before us the defendant in error, at the time 
the action was commenced to recover for the conversion 
of the buggy, did not know that the one fact necessary to 
a right of action in replevin, that was not necessary to 
sustain his action of conversion, that is, possession of the 
buggy by the defendant, then existed. As we have seen, 
his right to immediate possession of the property must 
exist to support his action of conversion as fully as is 
required to support replevin. There was then no election 
to pursue the action in conversion with knowledge of his 
right to the action of replevin, and, even if the remedies 
were inconsistent, he was not estopped to bring replevin, 
because he dismissed the other action as soon as he dis- 
covered he had the right of replevin. 
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Again, as a wrongful detention of the property by the 
defendant would constitute an act of conversion, there is 
no inconsistency between the remedy in conversion and the 
remedy in replevin. In Pyle v. Warren, 2 Neb. 241, it is 
held that possession of chattels, with claim of title adverse 
to the owner, is evidence of conversion. To succeed in 
replevin the defendant in error would not be required to 
disprove any fact which he must rely upon in his action 
for conversion, nor to succeed in conversion would he be 
required to disprove any fact which he must rely upon in 
replevin. The defendant in error had as complete a right 
to his action in replevin as though he had not commenced 
and dismissed the other action, because he had done noth- 
ing to divest him of his title to the buggy, nor alleged any 
fact inconsistent with his claim of such title. Indeed, it 
has been repeatedly held that judgment for plaintiff in 
trespass or trover, without satisfaction, will not pass the 
title of the property involved to the defendant. Lovejoy v. 
Murray, 3 Wall. (U. 8.) 1; Hiliott v. Hayden, 104 Mass. 
180; Bell v. Perry & Townsend, 48 Ja. 368. This is, said 
to be the accepted doctrine in this country. Cooley, Torts 
(2d ed.), 458. When the owner has elected to waive the 
tort and sue upon an implied contract to pay for the 
chattels, the rule is different. In 7 Ency. Pl. & Pr. p. 370, 
it is said, speaking of assumpsit in such cases: 

“As the theory of it is a transfer of title to the con- ° 
verted property from the owner to the wrongdoer or his 
vendee, it is the opposite of the theory upon which are 
predicated the remedies of trespass, trover and replevin, 
which is that of continued title in the injured party.” 

The alternative remedies are assumpsit on the one side, 
and trespass, trover, and replevin on the other, and these 
latter are concurrent, provided the wrongdoer still has the 
property so as to allow replevin. The only theory upon 
which plaintiff in error bases his claim of right to a re- 
versal is wrong, and it appears that the judgment of the 
district court is the only one justified by the record. 
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We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


Barnes and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


° 


JOSHUA E. GOSNELL ET AL. V. JOHN R. WEBSTER. 
Firep January 6, 1904. No. 18,310. 


1. Replevin: PLeapines. Petition and amended petition examined, 
and held to state the same cause of action. 


2. Chattel Mortgage: DrscripTIon. Evidence examined, and held not 
to justify the contention of plaintiffs in error that the mortgage 
in question was void as to the chattels in question, because of 
insufficient description or identification thereof in the mortgage. 


3. Evidence. Where one party to an action has introduced letters 
constituting a part of a correspondence between the other party 
to the action and a third party, such other party is entitled to 
show the entire correspondence upon the same subject. 


4. Sale of Mortgaged Chattels: Ratirication. Where a mortgagor, 
without authority from the mortgagee, sold property covered by 
a chattel mortgage, and paid a debt to the mortgagee, other than 
the one secured by the mortgage, with a portion of the purchase 
money, which was received and credited by the mortgagee with- 
out knowledge of the fact that the money had been so obtained, 
the failure of the mortgagee to refund the money so received, 
upon learning the source from which it was derived after com- 
mencing an action against third parties to whom the mortgagor’s 
vendee had sold the chattels, does not thereby ratify the sale and 
deprive himself of the right to recover possession of the chattels. 
Johnston v. Milwaukee &€ Wyoming Investment Co., 49 Neb. 68, 
distinguished. 


5. Evidence. Evidence examined, and held to be sufficient to sustain 
the verdict. 


Error to the district court for Harlan county: Ep L. 
ADAMS, JUDGE. Affirmed. 
48 
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Samuel P. Davidson, for plaintiffs in error. 


Riley L. Keester, John C. Wharton and William Baird, 
contra. : 


GLANVILLE, C. 


Plaintiffs in error were defendants in a replevin action 
tried in the district court for Harlan county, and bring 
error, seeking to reverse a judgment against them. The 
writ was issued from the county court and, after appraise- 
ment of the property taken, the case was certified to the 
district court under the provisions of section 9, chapter 
20 of the Compiled Statutes. The defendant in error 
claimed title to the cattle in question by virtue of a chattel 
mortgage and in his petition and affidavit filed in the 
county court described the mortgage as, “A certain chattel 
. mortgage executed on the 27th day of December, 1900, in 
Deuel county, Nebraska, by Wm. E. Colvin to the above 
named plaintiff to secure the payment of one note for 
the sum of $31,000.” After the case-had been certified to 
the district court he filed an amended petition wherein he 
described the mortgage as, “A chattel mortgage executed 
by Wm. E. Colvin to John R. Webster, the above mentioned 
plaintiff, and Alfred B. De Long, bearing date the 27th day 
of December, 1900, and given by the said Colvin to the 
plaintiff and said De Long * * * to secure the pay- 
ment of one promissory note for the sum of $8,000, * * * 
payable to the order of Alfred B. De Long, and the pay- 
ment of one promissory note executed by the said Wm. E. 
Colvin and payable to the order of the plaintiff John 
R. Webster for the sum of $31,000.” The petition, and 
also the evidence in the case, shows that the debt se- 
cured to Alfred B. De Long had been fully paid. The 
affidavit was amended in the same manner. The plaintiffs 
in error made a motion to strike the amended petition 
from the files because of a change of the issues. This 
was overruled and alleged as error. There is no merit in. 


- 
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the contention; the same mortgage is referred to and 
relied upon, and the same lien is made the basis of the 
mortgagee’s right in all the pleadings. There is a more 
accurate description, perhaps, in one than in the other, 
but the amendment was proper both in the petition and 
in the affidavit. 

The second contention touches the sufficiency of the 
evidence and the refusal of the one instruction, and 
is to the effect that the description of the cattle 
in the mortgage is insufficient because, it is claimed, 
there were seven head of cattle upon the ranch in the 
herd with the cattle in question, bearing the same descrip- 
tion at the time the mortgage was given, which were not 
covered thereby. The cattle in question were, in the mort- 
gage, included in the description “600 yearlings, mixed 
steers and heifers, all branded © C' on the left hip.” 
The brand is. called the “lazy S C” brand. The mortgage 
also covered 295 two-year-old heifers and 230 two-year-old 
steers, all branded in the same way, and purported to 
cover all the cattle only so branded kept on the Colvin 
ranch. It seems that just prior to the date of the mortgage 
in question a part of the herd of cattle upon the Colvin 
ranch, owned, by Spalding & Clements, were sold to the 
mortgagor Colvin, and a part were retained and left upon 
the Colvin ranch by Spalding & Clements. In cutting 
out the Spalding & Clements cattle, and branding them 
with a tally brand to distinguish them from the cattle 
sold to Colvin, a mistake in the number was made, so 
that Spalding & Clements got seven head less than they 
were entitled to under the contract, and when they re- 
moved their cattle from the ranch, which was after the 
date of the sale by Colvin through which plaintiffs in 
error claim title, seven head of cattle branded only with 
the “lazy S C” were delivered to Spalding & Clements to 
make up the supposed shortage. There is no evidence 
tending to show that more than 600 yearlings so branded 
were upon the ranch when the mortgage was made, nor is 
there any evidence to show that any of the seven head of 
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cattle cut out for Spalding & Clements were of that class. 
Moreover, the evidence will justify a holding that, as 
against the defendant in error, Spalding & Clements 
would be estopped to claim any of the cattle upon the 
ranch not bearing their tally brand, and that, in fact, 
the seven head turned over to them as stated were covered 
by the mortgage and could have been held by the mort- 
gagee. There is no contention that the mortgage otherwise 
fails to sufficiently identify the cattle covered thereby, and 
we think the steers recovered by the mortgagee in this 
action were sufficiently identified and described in the 
mortgage. The instruction upon this issue, asked and re- 
fused, was based upon the presence in the herd of “seven 
head of cattle branded with the # C brand” not covered 
by the mortgage, and was properly refused. 

A third contention is that the defendant in error was 
allowed, as a witness, to explain his own letters which 
had been introduced by the plaintiffs in error. We have 
examined the record carefully in this regard and are satis- 
fied that there is no prejudicial error shown. Many of 
the letters were introduced by plaintiffs in error over the 
objections of the defendant in error, and were written 
at such times, and in such form, as to have no bearing 
upon the issues being tried, except as certain inferences 
might be drawn therefrom, and there was no error in al- . 
lowing the defendant in error to so explain the letters. 

Complaint is made that certain questions asked de- 
fendant in error upon cross-examination were ruled out. 
The object of certain of these questions is stated in the 
brief, as follows: ‘These puestions were asked for the 
purpose of securing an admission from Mr. Webster that 
he held a mortgage on the entire herd of Mr. Colvin’s 
cattle, or, if he denied having such a mortgage, for the 
purpose of laying a foundation for his impeachment by 
the testimony of Mr. Noleman.” What other mortgage 
was held by Mr. Webster, or what was covered thereby, 
has no bearing upon the issues in this case, and the 
questions were irrelevant, and the answers would not 
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be a good foundation for impeaching testimony. Besides, 
the information as to the other mortgage, and what it 
covered, was obtained by plaintiffs in error by the an- 
swer to a subsequent question which they sought to strike 
out. The other questions referred to in the brief as ruled 
out were all allowed later in the examination, and the 
error, if any, was amply cured. 

The fourth contention relates to the admission of por- 
tions of a letter written by Colvin. Part of the letter 
was introduced by plaintiffs in error, and defendant in 
error was allowed to put in other parts. In the same con- 
nection, complaint is made because certain letters written 
by Colvin to Webster, and by Webster to Colvin, were al- 
lowed to be put in evidence after plaintiff had intro- 
duced a part of the correspondence on the same subject, 
between the same parties. There is no error in this regard. 
The letters introduced by plaintiffs in error were numer- 
ous, extending over some period of time, and those put 
in by defendant in error were a part of the same corre- 
spondence and related to the same subjects and matters. 
Section 339 of the code reads as follows: 

“When part of an act, declaration, conversation, or writ- 
ing is given in evidence by one party, the whole on the same 
subject may be inquired into by the other; thus, when a 
letter is read, all other letters on the same subject be 
tween the same parties may be given. And when a de- 
tached act, declaration, conversation, or writing is given 
in evidence, any other act, declaration, or writing which 
is necessary to make it fully understood, or to explain the 
same, may also be given in evidence.” 

The next contention is that there are 143 head of cattle 
involved, and the jury found for the defendant in error 
as to but 120, and for the plaintiffs in error as to the re- 
mainder; and that the verdict can not stand because it 
appears to have been a compromise verdict, there being, 
as it is claimed, no proof upon which such a finding could 
be based. During the course of the trial it was stipu- 
lated by the parties that there were 120 head of cattle in 
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the herd, taken upon the writ, branded with the “lazy 8 C” 
brand. The witness Riley, who purchased the cattle from 
Colvin and sold them to the plaintiffs in error, testified 
that there were 120 head of cattle in the bunch, taken 
upon the writ in the action, that he bought from the mort- 
gagor Colvin. There is no testimony clearly identify- 
ing more than the 120 head of these cattle as covered 
by the mortgage in question, and the verdict in this regard 
is clearly proper under the evidence. 

Complaint is made of the form of the verdict. It is in 
exact accordance with an instruction of the court, which 
was not objected to or complained of, and appears to be 
in proper form to respond to the issues and support the 
judgment. 

Another contention is that there is no proof in the 
record that the mortgagor Colvin was a resident of Deuel 
county at the time the mortgage was given, in which 
county, only, the mortgage was on file at the time the 
mortgagor sold the cattle in question. While it may be 
true that no direct statement of that fact is contained in 
the record, yet we think it sufficiently appears. The 
mortgage itself so describes him. An extended correspond- 
ence between the defendant in error at Omaha and 
the mortgagor in Deuel county is shown in the record, and 
several of the witnesses refer to the time when Mr. Col- 
vin “left” or “went away.” The witness Noleman, one 
of the attorneys for plaintiffs in error, testified to being at 
Mr. Colvin’s ranch, which is located in Devel county, and 
said “Mr. Colvin had gone away.” He stated ‘that he 
got certain letters “out of Mr. Colvin’s desk. I didn’t 
have the permission of any one, except Mrs. Colvin told 
me, ‘there were his books, and to go and examine them.’ ” 
In reference to another matter he states, “That was at the 
Colvin ranch house, at the home ranch.” The jury were 
told that, in order to recover, the plaintiff in the action 
must satisfy them, among other things, “that his mort- 
gage was duly filed for record in the county where the 
mortgagor resided at the time the said mortgage was 
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given.” We think the evidence fully justifies a finding 
for defendant in error upon that issue. 

There is but one other ground for reversal urged. It 
appears from the evidence that a check given by Riley 
for a portion of the purchase money for the bunch of 
cattle he purchased from Colvin, which included those in 
question, was sent to the defendant in error, and the 
proceeds thereof received and applied by him in payment 
of.a debt of Colvin’s to him, other than the debt secured 
by this mortgage; and it is urged that he can not prevail 
in this action because he has been informed, since its 
commencement, that such check was given in part payment 
for the bunch of cattle so sold, and he has not offered to 
refund the money. It is contended that this brings the 
case within the rule announced in Johnston v. Milwaukee 
& Wyoming Investment Co., 49 Neb. 68, wherein it is 
held: 

“The acceptance or retention by the principal, after 
knowledge of the facts, of the fruits of an unauthorized - 
act of an agent is a ratification of the agent’s act, and it 
relates back to the time of the act and makes it as if 
the agent had been empowered to perform it at its date, 
and the principal is bound in all respects as if he himself 
had been the actor.” 

In that case, Adams, who made the sale, made it as 
agent of his employer, the owner of the cattle sold, and of 
the ranch of which he was manager. In the present case, 
there was no pretense of agency, nor was there any under- 
standing on the part of Riley when he bought the cattle 
that Colvin sold as agent for any one. In the Johnston 
case, Adams used the proceeds of the sale for his employer, 
by paying for supplies used, but in this case, Colvin used 
the money for his own benefit, in paying his own debt, 
and he got credit for the amount upon his debt. 

We think this case falls within the ‘principle of Thacher 
». Pray, 113 Mass. 291, discussed and distinguished in the 
Johnston case, wherein it is said: 

“One without authority sold the plaintiff’s chattel to 


712 NEBRASKA REPORTS. [Vou. 70 


Gosnell y. Webster. 


the defendant, receiving in payment a bank check, which 
he indorsed and gave to plaintiff in payment of a debt 
he owed him. The plaintiff in ignorance of the sale col- 
lected the check, and applied the proceeds to the pay- 
ment of that debt. In an action to recover the value of 
the chattel, held, that the plaintiff’s receipt and collection 
of the check were not a ratification of the sale; and that 
he had a right to appropriate the check to the extinguish- 
ment of the debt in payment of which it was given him.” 

In distinguishing the case, this court said: 

“There is a very important and an essential element 
of the Massachusetts case, and one upon which, to a large 
extent, the decision hinges, that is entirely lacking in this 
case, i. ¢., the payment of an indebteddness by the agent 
to the principal with the funds derived from the sale of 
the horse.” 

In the course of the opinion in Thacher v. Pray, supra, 
it is said: 

“It does not affect the rights of the parties that the 
same check which the defendant gave Gray was given to the 
plaintiff, if it was applied to the settlement of an existing 
account between them, without any notice that it was a 
part of the proceeds of the unauthorized sale of the horse. 
Being indorsed by Gray, it was in the plaintiff’s hands 
payable to bearer, transferable by delivery, and subject to 
the same rules as bank bills, coupons, or other instru- 
ments payable in money to bearer. It is as if Gray had 
cashed the check and sent the identical or other bills to 
the plaintiff.” : 

In this case the equities are more with the mortgagee 
than they were with the owner in the Massachusetts case. 

It appears from Mr. Riley’s testimony that he pur- 
chased 200 head of steers from Colvin, but he thinks he 
actually got only 189, and that 120 of the same steers 
were among those taken upon this writ. What be 
came of the others is uncertain, but he is quite positive 
that some of them were shipped and sold on the market. 
They were all undoubtedly covered by Webster’s mort- 
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gage. Mr. Riley has placed beyond the reach of the 
mortgagee a very considerable portion of the herd, only 
in part paid for with the check which Colvin used in pay- 
ing his debt to Webster. None of the plaintiffs in error 
furnished any of the money which was paid by Riley for 
these cattle, and yet they claim that before Webster may 
take the cattle he must pay, or offer to pay, to them the 
money paid by Riley to Colvin and used by him, while 
Mr. Riley still retains an unknown amount received from 
the sale of other cattle covered by Mr. Webster’s mort- 
gage. In this we think they are wrong. 

In view of the facts established by the evidence, we 
think the defendant in error has not ratified the sale 
through which plaintiffs in error claim title, and that the 
court did not err in refusing the instruction asked direct- 
ing a verdict for them, “if, after such sale was made, 
said Webster received a portion of the purchase price of 
said cattle from Colvin and retained the same after he. 
had reasonable grounds to believe it was a portion of 
such purchase price.” The verdict is supported by the 
evidence, and we find. no error in the record. 

We therefore recommend that the judgment of the 
district court be affirmed. 


Barnes and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Hiram A. LUSK, TRUSTEE IN BANKRUPTCY, APPELLANT, V. 
ZACHARIAH H. RIGGS ET AL., APPELLEES.* 


Firep January 6, 1904. No. 13,225. 


1. Fraudulent Conveyance: BusDEN OF Proor. Where a conveyance 
of real estate is presumptively fraudulent, the burden is on those 


* Rehearing allowed. See opinion, p, 718, post. 
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claiming under such conveyance to show the bona fides of the 
transaction. In such case, when the grantee attempts to show 
payment of a consideration for the conveyance, he must also 
show that the money used was his own. 


2. Incorporation: CoLLATERAL ATTACK. Where a collection of persons 
‘claim to have organized themselves into a corporation, the in- 
validity of their organization may be shown, even when ques- 
tioned collaterally, by evidence that no articles of incorporation 
were filed as required by statute. : 


APPEAL from the district court for Clay county: ‘GEORGE 
‘W. Stusss, JuDGE. Reversed. 


J. L. Epperson, Charles H. Epperson and Ambrose 
Epperson, for appellant. 


Thomas H. M atters, contra. 


DurFrFin, C. 


_ On a former appeal the case was reversed and remanded 

with directions to the district court to try the issues made 
relating to the bona fide character of the conveyance of the 
W. % of the N. W. % of section 33, township 5 N. of 
range 7 W. of the 6th P. M., it being alleged in the petition 
that a conveyance of said land to the defendant Edward 
R. Cornelison was fraudulent as to creditors. The for- 
mer opinion contains a full statement of the facts. See 
65 Neb. 258. 

On the second trial it was shown that the land in con- 
troversy was conveyed by W. T. Cornelison and wife to 
the Fairfield Grocery Company, June 4, 1898, and that on 
December 14, 1898, the Fairfield Grocery Company, by W. 
T. Cornelison, manager, conveyed the land to Edward R. 
Cornelison. It further appears that on the date of said 
conveyance Edward R. Cornelison executed his note for 
$800, the alleged consideration for said conveyance, to the 
Fairfield Grocery Company, which note, with ten per cent. 
interest thereon, was payable thirty days after date; and 
about January 18, 1899, a draft for $800, said to have been 
purchased by R. W. Cornelison & Company, was drawn by 
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the Morrill & James Bank of Hiawatha, Kansas, in favor 
of E. R. Cornelison, and by him indorsed to W. T. Corneli- 
son and forwarded to Fairfield, Nebraska, in payment of 
this note. This draft was indorsed over to the Fairfield 
Grocery Company by W. T. Cornelison, and by said com- 
pany deposited to its account in the Citizens Bank of 
Fairfield, Nebraska, and the proceeds thereof used in pay- 
ment of accounts due to its creditors. Upon this showing 
the district court dismissed the petition oF the plaintiff, 
who has taken a second appeal. 

On the former hearing it was held that the conveyance 
of this land to the Fairfield Grocery Company, and by that 
company to Edward R. Cornelison, was presumptively 
fradulent, and that the burden was upon the defendants 
to show the bona fides of the transactions. We do not 
think that this has been done. It is true that Edward R. 
Cornelison, the present holder of the legal title, executed 
his note for $800 in payment for this land. It is further 
‘true that a draft payable to the order of Edward R. Cor- 
nelison was sent to,W. T. Cornelison in payment of this 
note. Whose money purchased the draft is not shown. 
The written application for the draft is signed by R. W. 
Cornelison & Company, and the bank undoubtedly charged 
the amount of the draft to the account of that company; 
but there is no evidence whatever to show that the money 
with which the draft was purchased had not in fact been 
furnished by W. T. Cornelison or the Fairfield Grocery 
Company, or, if purchased with the money of R. W. Cor- 
nelison & Company, that they had not been reimbursed for 
the amount. The note in payment of which the draft was 
‘sent drew interest at ten per cent. per annum, and no 
attempt is made to show that interest due upon the note 
was paid. The vice-president of the Morrill & James Bank 
of Hiawatha testified that shortly after this transaction, 
and on March 12, 1900, W. T. Cornelison deposited in 
that bank the sum of $1,800, and this, together with the 
fact that but three days prior to this deposit he had re- 
ceived his discharge in bankruptcy, is a circumstance 
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giving rise to the suspicion that he might have had money 
in that bank in the name of his father, or a firm with 
which his father was connected, prior to that date, and was 
the party who, in fact, furnished the moncy for the pur- 
chase of the draft. Another suspicious circumstance is the 
fact that Edward R. Cornelison, although summoned to 
give his deposition at the same time that the deposition of 
the vice-president of the Morrill & James Bank of Hia- 
watha was taken, gave notice by his attorney that he re- 
fused to appear and testify in obedience to the subpcna 
served uponhim. It has long been a rule in this state that, 
when transfers like these in question have been made be- 
tween near relatives, the burden is on the defendants to 
show a sufficient consideration and good faith in the trans- 
action. National Bank of Commerce v. Chapmun, 50 
Neb. 484; Plummer v. Rummel, 26 Neb. 142; Knudson v. 
Parker, 3 Neb. (Unof.) 481; Bartlett v. Cheesbrough, 23 
Neb. 767. That a note was given by Edward R. Cornelison 
in consideration of the conveyance to him, and that said 

note was taken up by a draft drawn to Edward R. Corneli- 
gon, is plain enough, but the material and important ques- 
tion, who furnished the money that purchased the draft, 
is a question upon which the record is entirely silent. 
The burden being upon the defendants, it was incumbent 
upon them to show that the money received for the pur- 
chase of this land was the money of Edward R. Corneli- 
son, and upon this point there was an entire failure. 

One other question needs consideration. Appellant in- 
sists that the Fairfield Grocery.Company was not legally 
incorporated and authorized to transact business, for the 
reason that its articles of incorporation were never filed in 
the office of the secretary of state. Section 126, chapter 
16, Compiled Statutes, 1901 (Annotated Statutes, 4119), 
provides, among other matters: 

“Every corporation, previous to the commencement of 
any business, except its own organization, when the same 
is not formed by legislative enactment, must adopt articles 
of incorporation and have them filed in the office of the 
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secretary of state and recorded in a book kept for that 
purpose, and domestic corporations must also file with the 
county clerk in the county where their headquarters are 
located,” ete. 

It is insisted that there is no evidence that the articles 
were not duly filed with the secretary of state, and that a 
certificate from the secretary to the effect that no articles 
of the kind were on file in his office is not competent evi- 
dence of that fact. This we must concede, but the articles . 
themselves were introduced in evidence and, while they 
show a filing in the office of the county clerk, they do not 
bear a certificate of the secretary of state to the effect 
that they were filed in his office. It is well known that the 
secretary of state files and retains the original articles and, 
when occasion requires, furnishes the company, or other 
parties who may desire, with certified copies thereof. This 
proceeding relating to the conduct of a public office is a 
matter which needs no proof, as the wording of the stat- 
ute requires that method to be adopted. The fact, then, 
that the articles offered in evidence fail to show that they 
had been filed in the office of the secretary of state is evi- 
dence conclusive that no filing had been made there. 
Until such filing was had the company, under the terms 
of our statute, was not authorized to transact business. 
Thompson in his Commentaries on the Law of Corpora- 
tions (vol. 1, sec. 219), says: 

“Tt has already been seen that a number of individuals, 
by the mere act of uniting and calling themselves a corpo- 
ration, can noi constitute themselves such, but that a cor- 
poration can only be created by the sovereign power. It 
will hereafter be pointed out that the principle which 
validates irregularities in the organization of corporations, 
when their corporate existence is questioned in collateral 
proceedings, applies only in cases where the corpora- 
tion might have existed. If we attend to these principles, 
we shall see that a corporation can not be deemed to 
exist, even de facto, where the adventurers never had any. 
charter at all. * * * It must follow, from a consider- 
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ation of these premises, that where a collection of persons 
claim to have organized themselves into a corporation un- 
der a general law, their claim will not be good, even when 
questioned collaterally, provided they file no articles of 
association at all; and such is the adjudged law.” 

In Abbott v. Omaha Smelting & Refining Co., 4 Neb. 
416, it was held that until articles were filed as required 
by statute, a corporation de facto did not exist, and this 
ruling was followed in Capps & McCreary v. Hastings 
Prospecting Co., 40 Neb. 470. And the rule is firmly es- 
tablished in this state that a corporation has no legal ex- 
istence until the statute has been complied with in filing 
with the proper officers the articles of incorporation. We 
think, therefore, that the Fairfield Grocery Company never 
had any legal existence and that such fact may be shown 
in any controversy where the matter is brought in ques- 
tion. We recommend that the judgment of the district 
court be reversed and the cause remanded for another 
trial. 


LETrToON and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for another trial. 

REVERSED. 


Tu following opinion on rehearing was filed January 
5, 1905. Reversed: 


L: Evidence. Evidence examined, and held not sufficient to sustain 
the judgment of the trial court. 


2. Corporation: COLLATERAL AtTTacK. Where the law authorizes a 
corporation and there has been an attempi in good faith to 
organize, and the requirements of the statute have been colorably 
complied with and corporate functions thereafter exercised, there 
exists a corporation de facto, which can not ordinarily be called 
in question collaterally. Haas v. Bank of Commerce, 41 Neb. 
764, followed and approved. 


3 Overruled. Paragraph 2 of the syllabus of the original opinion in 
this case examined, and overruled. 
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OLDHAM, C. 


An opinion by Commissioner DUFFIE was filed in this 
cause. Ante, p. 718. In this opinion there is a careful 
and accurate statement of all issues arising under the 
pleadings and proofs, consequently no additional state- 
ment is requisite to the conclusion about to be reached. 
We find, on a reexamination of the evidence contained: in 
the bill of exceptions, that the conclusion reached by the 
learned commissioner in support of the first paragraph 
of the syllabus of the original opinion is well founded and 
should be adhered to, and as this will necessitate a re 
trial of the cause in the court below, we deem it well to 
further examine the doctrine announced in paragraph 2 
of the syllabus of the former opinion. In this latter para- 
graph it is held, in substance, that, where a collection of 
persons claim to have organized themselves into a corpo- 
ration, the invalidity of their organization may be shown 
even when questioned collaterally, when no articles of in- 
corporation have been filed with the secretary of state. In 
support of this conclusion the learned commissioner says: 

“The articles themselves were introduced in evidence 
and, while they show a filing in the office of the county 
clerk, they do not bear a certificate of the secretary of state 
to the effect that they were filed in his office.” 

The question then arises, does the failure of a domestic 
corporation, organized under the general laws of the state, 
to file its articles of incorporation wiii the secretary of 
state, when it has filed them in the office of the clerk of 
the county in which its place of business is situated, render 
its proceedings a nullity for the purpose of transacting 
business other than its own organization? Section 126, 
chapter 16, Compiled Statutes (Annotated Statutes, 
4119), which is quoted in the original opinion, provides 
in substance that every corporation, when the same is not 
formed by legislative enactment, shall adopt articles of in- 
corporation and have them filed in the office of the secre- 
tary of state, and it also provides that domestic corpora- 
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tions must also file them with the county clerk in the 
county where their headquarters are located. This section 
of the statute was adopted in 1897 as an amendment to sec- 
tion 126, chapter 25, Revised Statutes, 1866, which only 
provided for the recording of the articles with the county 
clerk in the county in which the business of the corporation 
is to be transacted. Section 132, chapter 25 of the Revised 
Statutes of 1866, however, has never been amended or re- 
pealed by direct enactment and remains as section 132, 
chapter 16, Compiled Statutes (Annotated Statutes, 4124), 
and this section provides that any corporation formed with- 
out legislative enactment may commence business as soon 
as its articles of incorporation are filed with the county 
clerk of the county, as required by this subdivision, and 
shall be valid if a copy of its articles be filed in the office of 
the secretary of state, ete. This latter section of the 
statute is now in full force and effect, unless repealed 
by implication by the enactment of section 126, supra, and 
if repealed by implication it must be because of a clear and 
irreconcilable conflict between the two sections. If the 
question of the conflict of these sections of the statute and 
the consequent repeal of section 132 by the adoption of 
section 126 had been raised in a direct attack by a quo 
warranto proceeding, instituted by the state to prevent the 
corporation from transacting business, other than its or- 
ganization, without filing its articles with both the county 
clerk and the secretary of state, we would consider the 
question one worthy of grave consideration, for in such 
proceeding the corporation would be compelled to show its 
right de jure to transact business; but when collaterally 
attacked, as in the case at bar, it is only necessary to show 
a de facto existence. 

Prior to the amendment of 1897 it was held by this 
court that the filing of articles with the county clerk is 
a condition precedent to the right to do business other 
than the organization of the company. Abbott v. Omaha 
Smelting & Refining Co., 4 Neb. 416; Capps & McCreary 
v. Hastings Prospecting Co., 40 Neb. 470, 477. These 
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cases go to the question that the mere adoption of articles 
of incorporation, without filing the same as required by 
statute, gives no right as even a de facto corporation to 
transact business; but in the case of Haas v. Bank cf Com- 
merce, 41 Neb. 754, where the right of a corporation was 
collaterally attacked, Irvinn, C., speaking for the court, 
said: 

“Where the law authorizes a corporation, and there has 
been an attempt in good faith to organize, and corporate 
functions are thereafter exercised, there exists a corpora- 
tion de facto, the legal existence of which can not ordi- 
narily be called in question collaterally. It would be in- 
tolerable to permit in any civil action, to which such a 
body was a party, an inquiry into the legal right to exer- 
cise corporate functions—a right which it is for the state 
alone to question in appropriate proceedings for that pur- 
pose. On this there is a substantial unanimity in the 
authorities. Among other cases may be cited, Williamson 
v. Kokomo Building & Loan Fund Ass’n, 89 Ind. 389; 
Pape v. Capitol Bank, 20 Kan. 440; Lessee of Frost v. 
Frostburg Coal Co., 24 How. (U.S.) 278; Society Perun v. 
Cleveland, 48 Ohio St. 481. The evidence here shows that 
articles of incorporation were adopted, acknowledged and 
filed for record in the office of the county clerk, and that 
the bank acted under such articles and conducted busi- 
ness thereunder for some years. This was sufficient evi- 
dence of a corporate existence. Abbott v. Omaha Smelt- 
ing & Refining Co., 4 Neb. 416; Merchants Nat. Bank v. 
Glendon Co., 120 Mass. 97.” 

It seems to us, in view of the apparent seigiedes of ‘the 
two sections of the statute, it may be said that the Fair- 
field Grocery Company has colorably complied with the re- 
quirements of the law, and this is all that is necessary to 
show to constitute it a de facto corporation, and secure it 
against a collateral attack. 1 Clark & Marshall, Private 
Corporations, sec. 80, p. 227, and authorities there cited. 

We therefore conclude that the second paragraph of the 
syHabus a original opinion should be overruled, and 

4 
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that the cause should be reversed and remanded because of 
the insufficiency of the testimony to sustain the judgment 
as set forth in the first paragraph of the original opinion. 


AMES and LeTron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the second paragraph of the syllabus of the orig- 
inal opinion is overruled, and the cause is reversed and re- 
manded because of the insufficiency of the testimony to 

‘sustain the judgment as set forth in the first paragraph of 
the original opinion. 
REVERSED. 


BS) 


D. B. MCMAHON ET AL. V. STATE OF NEBRASKA. 
FILEp January 6, 1904. No. 13,242. 


1. Game Laws: MISDEMEANOR: EVIDENCE. The law does not recognize 
the distinction between principals and accessories in misde- 
meanors; so that where the evidence shows that a defendant was 
one of a party engaged in a common unlawful enterprise—that of 
shooting game in the closed season—it is sufficient upon which 
to base a conviction of such defendant upon the charge of having 
in his possession game protected by the statute, although the 
game when taken is shown to have been in a buggy not occupied 
or being driven by the defendant. 


PENALTY. The law not recognizing the distinction between 
principals and accessories in misdemeanors, it is not error to 
impose a fine of $5 against each of several defendants, who com- 
posed a party in whose possession a number of prairie chickens 
were found, for every chicken so found. 


3. A : CONSTITUTIONALITY. <A large discretion is vested 
in the legislature in the fixing of penalties designed to prevent 
the commission of certain prohibited acts; and a penalty im- 
posed by statute will not be held unconstitutional as excessive, 
unless it is so excessive as to shock the sense of mankind. 


4, : : A penalty of $5 for each prairie chicken 
found in possession or under the control of the defendant during 
the closed season, held not excessive in a constitutional sense. 


5. Laws: CoNSTITUTIONaLITy. It is not a violation of the provision 
of the constitution, inhibiting the incorporation in the title of an 
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act of more than one subject, for the legislature to provide in one 
act for the protection of fish, fowl and quadrupeds under the 
general denomination of game. 


6. Evidence. Evidence examined, and held sufficient to sustain the 
judgment. 


Error to the district court for Boone county: JoHN R. 
THOMPSON, JUDGE. Affirmed. 


Henry C. Vail and 8S. S. McAllister, for plaintiffs in 
error. 


Frank N. Prout, Attorney General, Norris Brown and 
C. E. Spear, for the state. 


KIRKPATRICK, C. 


This is a proceeding in error prosecuted from a judg- 
ment of the district court for Boone county by D. B. McMa- 
hon, W. E. Harvey and P. E. McKillop, who were convicted 
of having in their possession, contrary to law, certain 
prairie chickens during the closed season. It is con- 
tended first, that the judgment is not sustained by suf- 
ficient evidence; second, the defendants were found jointly 
guilty of having in their possession five prairie chickens, 
and the court imposed a fine of $25 against each defend- 
ant, making $75 in all, and it is claimed this fine is exces- 
sive; third, it is contended that the act under which the 
conviction was had violates that portion of the constitu- 
tion which provides, “all penalties shall be proportioned to 
the nature of the offense”; fourth, that the act is uncon- 
stitutional, in that it contravenes the constitutional pro- 
vision that no act shall contain more than one subject, 
which shall be clearly expressed in the title; fifth, that the 
act is in violation of section 26, article V, which declares, 

“No other executive state officer shall be continued or 
created, and the duties now developing upon officers not 
provided for by this constitution shall be performed by 
the officers herein created.” 

These objections, so far as necessary, will be considered 


724 NEBRASKA REPORTS. [ VOL. 70 


McMahon v. State. 


in their order. It is disclosed by the record that the 
deputy game warden came upon the plaintiffs in error in 
Boone county, while they were engaged in shooting chick- 
ens. While still some distance away from them, he saw 
three men shooting, and saw some prairie chickens fall, and 
upon coming up to the party he found three guns in pos- 
session of the party and five prairie chickens in one of the 
buggies. It seems that two other persons were present 
in the party besides plaintiffs in error, and that they had 
two buggies. One of the men in the party seems to have 
been a man residing in the neighborhood, who departed on 
foot. The others took their departure in the buggies. Al] 
of the chickens were found in the buggy occupied by plain- 
tiffs in error McMahon and Harvey. No testimony was 
offered by any of the plaintiffs in error, and it was upon 
the testimony of the deputy game warden that the convic- 
tion was had. We have examined the testimony carefully 
and are of the opinion that it is sufficient to sustain the 
judgment. There can be no possible question as to Mc- 
Mahon and Harvey, and as to McKillop, there is no ques- 
tion that he was present in the party, and was engaged 
with the other parties in the unlawful hunting of the 
chickens. We do not think that the mere circumstance 
that he was not in the buggy in which the game was found 
is sufficient to exculpate him. “Possession,” as stated in 
Redfield v. Utica & Syracuse R. Co., 25 Barb. (N. Y.) 54, 
“ig the detention or enjoyment of a thing which a man 
holds or exercises by himself, or by another who keeps or 
exercises it in his name.” To the same effect is State v. 
Washburn, 11 Ia. 245. In offenses of this grade, the law 
does not distinguish between principals and accessories, 
and all who participated in any degree are alike guilty. 
Wagner v. State, 483 Neb. 1. The evidence can not be said 
to be insufficient to convict McKillop. 

A fine of $5 was imposed upon each defendant for each 
of the five chickens found, and it is contended that this is 
excessive. The settled rule, as we understand, is that, 
where two or more persons concur in the commission of an 
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offense, then each offender is liable to a separate punish- 
ment. Curtis v. Hurlburt, 2 Conn. 309. The distinction 
between principal and accessory not being recognized in 
this grade of offense, each defendant is, in legal contem- 
plation, found guilty of having in his possession, contrary 
to law, 5 chickens, and accordingly a fine of $25 against 
each is not excessive. 

We do not think the objection that the act, in providing 
for a fine of $5 for each chicken, violates the constitu- 
tional provision against excessive fines. The fixing of pen- 
alties for the violation of statutes is primarily a legislative 
function, and the courts hesitate to interfere, unless the 
fine provided for is so far excessive as to shock the sense 
of mankind. In Southern Express Co. v. Walker, 92 Va. 
59, as also in State v. Rodman, 58 Minn. 393, and in State 
v. De Lano, 80 Wis. 259, this rule is adhered to. In Min- 
nesota, an offense like that under consideration, in ad- 
dition to a fine, was punishable by a sentence to the county 
jail for not less than 10 or more than 30 days for each 
bird found in possession or under control of the defendant. 
Discussing the question in State v. Rodman, supra, the 
court said: 

“While the fines imposed are certainly large, yet we can 
not say that they are excessive in a constitutional sense. 
A large discretion is necessarily vested in the legislature to 
impose penalties sufficient to prevent the commission of an 
offense, and it would have to be an extreme case to warrant 
the courts in holding that the constitutional limit had been 
transcended.” : 

It is next contended that the act is violative of the con- 
stitution in that the title contains more than one subject, 
namely, first, the protection of game, by which is under- 
stood quadrupeds; second, the protection of song, insec- 
tivorous and other birds. Or, in other words, “song and 
insectivorous birds, and “deer having horns and antelope 
having horns” are not cognate subjects. A careful con- 
sideration of this objection has led us to the conclusion 
that it is without merit. It is manifest to us that the 
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single subject of this act is the protection of game, and 
that with this centrai idea before it, the legislature could 
constitutionally legislate in one act with reference to all 
those creatures which are customarily pursued by man 
for amusement or profit. The word game is comprehen- 
sive, and it appears to have been used by the legislature, 
and will readily be understood by the public, as including 
beasts, fowl and fish. 

It is finally urged that the act creates a new executive 
office, and is thereby in violation of the constitutional 
provision in that regard. The question here raised is 
identical with that passed upon and settled by this court 
in many prior decisions. State v. Eskew, 64 Neb. 600; 
Merrill v. State, 65 Neb. 509. We do not think that a re- 
examination of the question is called for at this time. 
It is recommended that the judgment be affirmed. 


DuFrisz and LETron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


RILEY M. TipBALL, APPELLEE, V. EMMA J. HOLYOKE ET AL., 
APPELLANTS. 


Firep January 6, 1904. No. 13,286. 


1. Mechanic’s Lien: Fine. In an action to foreclose a mechanic’s 
lien, it must appear in evidence that the statement of the claim 
therefor has been filed with the proper officer in the county, 
within the time prescribed by statute; if not, there is a failure 
of proof of the existence of the lien. 

2. Evidence. Evidence examined, and held not to support the findings 
and decree. 


Appeal from the district court for Lancaster county: 
Epwarp P. Hotmss, Jupce. Reversed. 


Adolphus R. Talbot and Thomas S. Allen, for appellants. 


John M. Stewart and Thomas C. Munger, contra. 
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LETTON, C. 


This action was brought by Riley M. Tidball to fore- 
close a materialman’s lien upon certain property in the 
city of Lincoln. Emma J. Holyoke, Robert A. Holyoke, 
Oliver P. Harrison and the Phenix Mutual Life Insurance 
Company were made defendants. The allegations of the 
petition material to the controversy are that the plaintiff 
entered into an oral contract with the defendant Oliver P. 
Harrison to furnish lumber and building material for the 
defendants Emma J. Holyoke and Robert A. Holyoke for 
the erection of a dwelling house; that in pursuance of this 
contract the plaintiff furnished lumber and building ma- 
terial to the extent of $1,776.58, on which amount there 
was now due and unpaid $829.86; that Emma J. Holyoke 
was, at that time, the owner of the premises, and that the 
lien was duly filed in the office of the register of deeds of 
Lancaster county. The defendant Eimma J. Holyoke and 
Robert A. Holyoke each filed separate answers, making 
general denials of the allegations of the petition; the other 
. defendants made no appearance. At the trial the court 
found due the plaintiff from Emma J. Holyoke and 
Robert A. Holyoke $826.86 on the account; that a lien 
existed for that amount on the premises of Emma J. Holy- 
oke, and rendered a personal judgment against the defend- 
ants Emma J. Holyoke and Robert A. Holyoke for the 
amount found due, and a decree for the foreclosure and 
sale of the real estate. From this judgment and decree an 
appeal was taken to this court. 

The evidence in the case is meager. In substance it is 
that a contract was made by Mr. Tidball with the con- 
tractor Harrison for lumber for “the Holyoke residence” ; 
that the lumber and other material described in the bill 
was delivered to Harrison at, and was used in the building 
of, “the Dr. Holyoke house,” and that the original of the 
lumber bill was given to Dr. Holyoke. It was admitted 
that Emma J. Holyoke was the owner of the fee title to the 
lot upon which the lien was sought to be enforced. The 
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evidence fails to show with whom the contractor Harrison 
made the contract for the erection of the house, whether 
with Robert A. Holyoke or Emma J. Holyoke. In fact it 
is only by implication that it can be said there ever was 
any contract made by him with any one for the erection of 
the house, the only evidence on the matter being as follows 
in the testimony of Oliver P. Harrison: 

Q. Were you the contractor that had charge of the 
Doctor Holyoke building? 

A. Yes, sir. 

There is no evidence to show any relation existing be- 
tween Emma J. Holyoke and the contractor, beyond the 
bare fact that the building was erected upon her real estate. 
For all that appears, Emma J. Holyoke might be a person 
whose only relationship to the Robert A. Holvoke, or Doc- 
tor Holyoke, mentioned was the possession of the same sur- 
name. There is nothing in the record to show that Emma 
J. Holyoke ever knew that the building was being erected 
upon her real estate, that she ever saw the contractor, or 
had any dealing with him, or that any one was authorized 
to act for her. The proof is almost as defective as to the 
defendant Robert A. Holyoke, the only direct evidence as 
to him is the statement that the original bill was given 
to “Dr. Holyoke,” and this court can only presume that 
“Dr. Holyoke” is the defendant Robert A. Holyoke. In 
order for a subcontractor to acquire a lien upon real estate 
for material furnished a contractor for the erection of a 
building thereupon, it is essential that a contract either 
express or implied be shown to exist between the con- 
tractor and the owner of the property. This may be proved 
like any other fact by circumstances; but, unless it is 
proved in some manner, the owner can not be held liable 
for a personal judgment, nor can his real estate be sub- 
jected to a lien. 

We are further of the opinion that there is no compe 
tent proof in the record of the filing of the lien., The evi- 
dence as to this point is as follows: “By Mr. Allen: We 
offer Exhibit 115 in evidence. Mr. Munger objects, as in- 
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competent, immaterial and no foundation laid. Overruled. 
Exception.” Exhibit 115 is the original bill and claim of 
lien sworn to by Mr. Tidball. On the back of the original | 
bill is a stamp and signature of the register of deeds of 
Lancaster county, reciting the recording of the papers in 
that county. Under the rule laid down in Cummins v. Van- 
deventer, 52 Neb. 478, and Noll v. Kenneally, 37 Neb. 879, 
this offer and ruling did not receive in evidence the filing 
mark on the back of the papers, and there was no further 
evidence offered to show the fact of filing. 

We are of the opinion that the decree is not supported by 
the evidence, and that it should be reversed and the cause 
remanded for further proceedings. 


DUFFIE and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
cause remanded for further proceedings. 

REVERSED. 


Watter J. LAMB, APPELLANT, V. HENRY H. WILSON ET AL., 
APPELLEES.* 


Fivep January 21, 1904. No. 11,483. 


APPEAL from the district court for Lancaster county: 
LINCOLN FROST, JUDGE. Rehearing denied. 


Walter J. Lamb and Robert Ryan, for appellant. 


Ricketts € Wilson, contra. 


BY THE CourRT. 


It is ordered that the judgment of reversal heretofore 
entered in this case be so modified as to direct the district 
court to hear such additional evidence as may be requisite 


*See former opinions, 3 Neb. (Unof.) 496 and 505. 
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for a complete statement of the accounts between the 
parties, and restate such accounts aud render judgment 
accordingly in accordance with the law as stated in the 
syllabus of the opinion upon the last hearing, without re- 
gard to the findings of fact, or distribution of items, and 
partial statement of accounts, contained in said opinion. 
Both motions for rehearing are overruled. 


REHEARING DENIED. 


JOHN L. GRANDIN FT AL., APPELLANTS, V. First NATIONAL 
BANK OF CHICAGO ET AL., APPELLEES. 


Firep January 21, 1904. No. 12,161. 


1. Attachment: FRaupuLtenr Conveyance: Action. A plaintiff who 
has obtained an attachment upon specific real estate in this state, 
and recovered judgment thereon, may maintain an action in 
equity to set aside a fraudulent conveyance of the real estate by 
the judgment defendant, without the issuing and return of a 
general execution upon such judgment. 


ForkIan ASSETS: JURISDICTION. In an action in equity to 
set aside a fraudulent conveyance of real estate in this state, and 
enable the plaintiff to enforce his attachment and judgment 
thereon against the land, amendments to the petition, alleging 
that the judgment defendant had also fraudulently transferred 
to the same grantee all his property situated beyond the jurisdic- 
tion of the court, but not describing any of the property so trans- 
ferred or otherwise identifying it, will not give the court juris- 
diction to subject property and assets outside of this state to the 
payment of the judgment, no general execution upon such judg- 
ment having been issued and returned unsatisfied. 


DiIscHARGE IN BanKrupTroy. After plaintiff in attachment 
has recovered judgment, and an order for the sale of the at- 
tached real estate, and has begun an action in equity to set aside 
a fraudulent conveyance of the real estate, the discharge in 
bankruptcy of the judgment defendant will not defeat such 
action. 


4, Action: ABANDONMENT: DeErFense. If such action to set aside a 
fraudulent conveyance is pending for several years, it is not a 
defense that the holder of the legal title has made valuable im- 
provements thereon, while the action was pending, being led by 
the delay in bringing the action to trial to suppose that plaintiff's 
claim would be abandoned. 
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5. Appeal: TriaL DE Novo. Upon an appeal in equity this court will 
try the the issue de novo, and will not be influenced in its de- 
cision by the findings of the trial court based upon depositions 
or other written evidence. The conclusions of the trial court, 
derived from the consideration of the evidence of witnesses’ ex- 
amined in the presence of the court, will not be regarded unless, 
upon the whole record, in view of the position of the trial court 
in weighing such evidence, they appear to. be right. Faulkner v. 
Simms, 68 Neb. 295. 


6. Evidence. Evidence in this case found to support the general find- 
jing of the trial court. 


Appeal from the district court for Douglas county: 
CHARLES T. DICKINSON, JuDGH. Affirmed. 


Hall & McCulloch and Geo. L. Loomis, for appellants. 


William V. Allen and Bartlett, Dundy & Martin, contra. 


SEDGWICK, J. , 


In the year 1891, Spooner R. Howell was engaged as a 
sole trader in the lumber business in Chicago, under the 
name of 8S. R. Howell & Company. He was also engaged in 
the same business with one Herbert N. Jewett in Atchi- 
son, Kansas, under the name of Howell, Jewett & Com- 
pany, and in Omaha, Nebraska, under the name of the 
Howell Lumber Company. 

In July, 1891, Mr. Howell, being largely indebted to the 
First National Bank of Chicago, transferred his property 
to that bank, including a valuable piece of real estate in 
Omaha. In payment for this real estate the bank sur- 
rendered to Mr. Howell his promissory notes, which the 
bank held, amounting to $150,000. 

In May, 1891, the firm of Howell, Jewett & Company 
gave certain drafts to these plaintiffs, amounting to some- 
thing over $12,000. The plaintiffs began an action upon 
these drafts and procured the Omaha real estate to be 
attached. Judgment was obtained in that action. This 
action was brought to set aside the conveyance of the real 
estate from Mr. Howell (through an intermediary) to the 
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bank, and enable the plaintiffs to sell the land under. their 
attachment lien in satisfaction of their judgment. 

These interveners, the First National Bank of Punxsu- 
tawney, Pennsylvania, the Lincoln National Bank of Lin- 
coln, Illinois, and the Commercial Nationaf Bank of Fre- 
mont, Nebraska, having claims against the Howell Lumber 
Company, and having procured attachments upon said 
real estate in actions on their respective claims and having 
obtained judgments thereon, intervened herein to obtain 
satisfaction of their several judgments out of the proceeds 
of the real estate. In May, 1900, the plaintiffs and the in- 
terveners, with leave of court, filed amended petitions 
herein. 

The original petitions were disregarded and are not in- 
cluded in the transcript. In their amended petition the 
plaintiffs, in addition to the facts relied upon to subject 
“the Omaha real estate to the lien of their attachment and 
the satisfaction of their judgment, made general allega- 
tions that Mr. Howell conveyed to the defendant bank “all 
his property of whatever kind or description, and all of 
the property of the Howell Lumber Company, Howell, 
Jewett & Company and Herbert N. Jewett, all aggregating 
an amount of $1,600,000, and that the “various convey- 
ances made by said Spooner R. Howell to the First National 
Bank of Chicago, and particularly the conveyance made 
by Spooner R. Howell of the land above named, were 
made with the intention to hinder and delay these plain- 
tiffs,” etc, and prayed that the conveyance of the Omaha 
real estate to the bank be held as fraudulent and void as 
against the plaintiffs, and be set aside and held of no 
effect as against the judgment and attachment of these 
plaintiffs. The prayer also contained the following: 
“That the said First National Bank be held to account 
for the various properties received by it, and that it be com- 
pelled to show all of the property received by it from said 
Spooner R. Howell as aforesaid set out, and that it be 
held that such transactions were fraudulent and void as 
against the creditors of Spooner R. Howell, the Howell 
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Lumber Company, Howell, Jewett & Company, Herbert N. 
Jewett and George W. Howell, and that the money derived 
from the property so received by the said First National 
Bank be applied on the debt due from said Howell to these 
plaintiffs,” with a general prayer for equitable relief. 
The various petitions for intervention contained substan- 
tially the same allegations and the same prayer. 

The answer of the defendant bank contained specific 
denials of these allegations and alleged pertinent facts, 
showing the defendant to be the owner of the Omaha land 
by purchase from Mr. Howell in good faith, for full value, 
in notes of Mr. Howell held by the bank. This answer 
also objected to the jurisdiction of the court over all trans- 
actions between the defendant bank and Mr. Howell, 
other than that of the conveyance of the Omaha real 
estate. Upon these allegations, and the evidence, the 
plaintiffs and interveners insist that the trial court had 
jurisdiction of all of the transactions between Mr. Howell 
and the defendant bank, although made in another state 
and not relating to any property in Nebraska; and insist . 
that their amended petition should be treated as a general 
creditors’ bill, to subject to the payment of their claims 
all money and all property that Mr. Howell transferred to 
the bank in his settlement with the bank. 

1. It seems to us that it is unnecessary to determine 
whether the bill might have been so framed as to have 
allowed of such an investigation and order on the part 
of the court. It seems clear that the general allegations 
of the bill, without specifying any property so transferred 
by Mr. Howell, are not sufficient to justify such action on 
the part of the court. The most that can be claimed for 
these allegations is that they lay sufficient foundation 
for such evidence of other transactions as may throw light 
upon the good faith of the transfer of the Omaha real 
estate. 

2. The defendant bank insists that this action can not be 
maintained to subject the.attached real estate to the lien 
of the attachment and to the satisfaction of their judg- 
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ment obtained thereon, because no execution had been 
issued on such judgment before the commencement of 
the proceedings. This contention is unfounded. The re- 
verse has frequently been held by this court. Kennard, 
Daniel & Co. v. Hollenbeck, 17 Neb. 362; Keene v. Sallen- 
bach, 15 Neb. 200; First Nat. Bank v. Hollerin, 31 Neb. 
558; Gullespie v. Cooper, 36 Neb. 775. 

3. It appears that before the trial of this case in the 
court below, the defendants Howell and Jewett were dis- 
charged in bankruptcy, and the defendant bank insists 
that this fact is a defense to the bank in this action. 
This contention can not be sustained. . The discharge in 
bankruptcy could not have the effect to destroy the rights 
in this land, which had accrued to the plaintiffs and inter- 
veners by virtue of their attachments and judgments long 
before the proceedings in bankruptcy were begun. 

4. It appears that neither party urged this action for 
trial for many years after it was begun, and, in the mean- 
time, the judgments upon which the claims of the plain- 
tiffs and interveners are founded became dormant, and 
were revived under the statute. The defendant bank ap- 
pears to urge this circumstance as a defense in this action, 
insisting that the plaintiffs and interveners, by this delay, 
led the bank to suppose that they did not intend to try 
the case upon its merits, and that, in the meantime, the 
bank, relying upon its title in the attached land, made 
large improvenients thereon at great expense, and urging 
other similar circumstances as affecting the right of the 
plaintiffs and interveners to recover in this action. Such 
contentions can hardly be supposed to be serious. It was’ 
the right of either party to urge the case to an early 
disposition, and, in the meantime, all parties interested 
_in the land must take notice of the pendency of the action 
and of the claims of the various parties in the land as 
shown by their pleadings. 

5. The trial court determined the issues in favor of the 
defendant bank and the plaintiffs and interveners have 
brought the case here upon appeal. The question in this 
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case is as to the validity and good faith of the conveyance 
of the Omaha real estate by Mr. Howell, through an inter- 
mediary, one of the officers of the bank, to the defendant 
bank; and we have found this a most difficult and per- 
plexing question. Notwithstanding the findings of the 
trial court, it is the duty of this court upon appeal to in- 
vestigate the merits of the controversy as presented by 
the pleadings and evidence, and to render such decree as 
ought to be rendered in the case. The duty of this court 
in this regard is set forth fully in the case of Faulkner v. 
Simms, 68 Neb. 295. We think that the opinion in that 
case, in view of the action of the legislature of 1903 (sec. 
68la of the code), and the former adjudications of this 
court, correctly declares the duty of this court upon such 
appeals. 

The evidence shows that Mr. Howell had formed a part- 
nership with Mr. Jewett to carry on the lumber business 
at Omaha. The name of the partnership was the Howell 
Lumber Company. The transaction of the purchase of 
this land was carried on in the name of the Howell Lum- 
ber Company. The check that paid for it appears to have 
been in the partnership name. It was carried on the 
books of the company as partnership property, but the 
title was taken in the name of Mr. Howell alone. Mr. 
Jewett had very little, if any, real financial interest in the 
partnership business. Money loaned by the defendant 
bank to Mr. Howell was used by him indiscriminately in 
the different branches of the lumber business in which he 
was the principal owner. The trial court found that all 
parties interested knew that this land appeared upon the 
records and was held out to the public to be the property of 
Mr. Howell; that the defendant bank supposed, and was 
justified in supposing, that this land was a part of the 
assets of Mr. Howell upon which his creditors might rely 
as available for their claims; and concluded that, under 
such circumstances, Mr. Howell might use it to pay his 
personal creditors. We have been referred to no author- 
ity for holding a contrary doctrine. , 
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It is not disputed that this land had been deeded to Mr. 
Howell, and that the title was in him, as shown by the 
records of Douglas county; that on the 13th day of July, 
1891, Mr. Howell by a sufficient deed of conveyance con- 
veyed this land to one Lawrence; and that the considera- 
tion named in the deed was $150,000. Lawrence was then 
an officer of the bank, took the deed for the bank and, 
afterwards, duly conveyed the land to the bank; nor is it 
disputed that, at that time, Mr. Howell was indebted to 
the bank in a sum largely in excess of $150,000; that at: 
least $150,000 of this indebtedness was covered by prom- 
issory notes executed by Mr. Howell to the bank; and that, 
in consideration of the conveyance in question, these prom- 
issory notes to the amount of $150,000 were surrendered 
by the bank to Mr. Howell. It is contended by the plain- 
tiffs and interveners that, after Mr. Howell and the sey- 
eral companies in which he was interested had become ‘in- 
solvent, Mr. Howell, with the advice and assistance of 
certain counsel in Chicago, determined to reduce his as- 
sets as far as possible to cash, in order to defraud his 
creditors, and, for this purpose, borrowed additional 
money from the defendant bank and gave his notes there- 
for; and, while he personally obtained the benefit of this 
money, he proposed to make the bank good for advancing 
it to him, by turning over all of his assets, including this 
Omaha land, to the bank before his other creditors should 
be able to attach the property or otherwise realize their 
claims therefrom; and that the bank, with the knowledge 
of this purpose and intention on the part of Howell, or, 
at least, with a knowledge of sufficient facts to amount 
in law to notice of such a purpose and intention, advanced 
the money to Mr. Howell, and took the promissory notes 
in question therefor; and that, afterwards, when it became 
apparent that Mr. Howell could no longer continue his 
business, the bank took transfers of all of his property, 
which it is claimed was much more than sufficient to pay 
all of the claims of the bank; and that the conveyance of 
this land to the bank by Mr. Howell was in pursuance of 
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the plan so formed by Mr. Howell. On the other hand, 
the bank insists that it had no specific knowledge of Mr. 
Howell’s indebtedness outside of his indebtedness to the 
bank, and had no knowledge of any intention of Mr. 
Howell to defraud his creditors, or of any facts which 
would lead a reasonable man to suppose that Mr. Howell 
had such intention; and that, pursuant to the course of 
business which had existed through many years between 
Mr. Howell and the bank, the bank advanced money from 
time to time to Mr. Howell; and that, at the time of the 
conveyauce of the land in question, Mr. Howell was in- 
debted to the bank in more than the sum of $700,000; and 
that the bank, in good faith, took the conveyance in ques- 
tion for the sum of $150,000 and canceled that much of 
the indebtedness of Mr. Howell to the bank. As long as 
Mr. Howell continued the business, and while the busi- 
ness was a “going concern,” the bank might lawfully ad- 
vance him money to be used in the business, or to settle 
with his creditors, and Mr. Howell’s agreement to trans- 
fer his assets to secure money so advanced would not be 
unlawful. If Mr. Howell obtained this money with the 
purpose and intention of keeping it from his creditors, 
and so prevent them from securing their claims, such in- 
tention would be fraudulent on his part. If this fraudu- 
lent intention was known to the bank, any securities that 
the bank might obtain pursuant to such transactions would 
undoubtedly be subject to attachment upon the claims of 
Mr. Howell’s creditors. Did the bank know of this fraudu- 
lent purpose of Mr. Howell? Was the bank possessed of 
such facts as would have suggested to a prudent man that 
the action of the bank in advancing this money was assist- 
ing Mr. Howell in carrying out a fraudulent plan? 

Upon these issues a mass of testimony was taken, em- 
braced in a bill of exceptions in three volumes and covering 
over 1,000 pages of closely typewritten matter. A part of 
this evidence is in depositions, and other written matter, 
and a considerable portion of it is the evidence of witnesses 
orally examined before the trial court. In studying this 

50 
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mass of testimony, we have been strongly convinced of the 
soundness of the opinion in Faulkner v, Simms, supra. We 
must, upon this evidence, try the question of fraud in this 
transaction de novo. In considering the depositions and 
other written evidence that appears before this court in 
the same form and condition that it appeared before the 
trial court, we are not aided by the conclusions of the trial 
court. We have equal, if not better, opportunity to ex- 
amine this evidence with care and deliberation than had 
the trial court. In reading the written evidence of the 
witnesses who were examined in the presence of the court, 
and in considering and weighing their conflicting and in- 
consistent statements, and expressions that are sometimes 
doubtful as to the real meaning of the witness, we are im- 
pressed with the importance of hearing the testimony of 
the various witnesses and of observing their demeanor 
upon the stand, their apparent candor and fairness, or 
their want thereof, and many other circumstances that 
might be of assistance in determining the truth of the 
matter. The trial court had these advantages. We are 
not bound by the conclusions of the trial court, even where 
it is manifest that they are derived from this evidence, the 
weight and probative force of which might depend largely 
upon the apparent candor of the witness, and the circum- 
stances and surroundings under which he is testifying, 
unless, from the whole record, it impresses us that, in view 
of all of these circumstances, the conclusion of the trial 
court is more probable than the converse would be. The 
trial court made a general finding for the defendant bank 
and also found that when Mr. Howell made the conveyance 
to the bank he was indebted to the bank over $600,000; that 
he was then the owner in fee simple of the real estate de- 
scribed in the plaintiffs’ petition, and had good right to 
sell and convey the same; that the conveyance to the bank 
was made by him in good faith, without any intention to 
delay or defraud the creditors of Mr. Howell, Howell, - 
Jewett & Company, the Howell Lumber Company, Herbert 
N. Jewett, George W. Howell, or any other person or per- 
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sons or corporation; that the conveyance was taken by the 
bank in consideration of $150,000, being a part of the in- 
debtedness of Mr. Howell to the bank, for “that much 
money loaned and advanced by said defendant bank to 
said Howell”; that this indebtedness was covered by prom- 
issory notes of said Howell to the bank and was a part of 
all of the indebtedness of Howell to the bank. We can not 
wholly or partially give an analysis of the mass of testi- 
mony from which these conclusions are derived. The evi- 
dence, to our minds, shows clearly that Mr. Howell and 
his advisers expected and intended to defraud Mr. Howell’s 
creditors; that he borrowed money from the bank while he 
knew himself to be insolvent, and did not apply, and never 
intended to apply, this money in payment of his just debts; 
and that the notes given by Mr. Howell for this identical 
money, that he so procured with the intention to defraud 
his creditors, were soon afterwards returned to Mr. Howell 
as the consideration for this land. The circumstances of 
this transaction aré to be derived largely from the conflict- 
ing testimony of the various witnesses orally examined in 
the presence of the court. If the evidence of these wit- 
nesses is believed, and the meaning to be derived from their 
language upon the witness stand is correctly shown in the 
transcript of their reported testimony, the plaintiff and 
interveners have not furnished sufficient evidence to estab- 
lish guilty knowledge on the part of the bank. The burden 
is upon them to show that the officers of the bank par- 
ticipated‘in the fraud of Mr. Howell. The evidence of the 
president of the bank is contained in depositions, and it is 
insisted that from this evidence it should be found that 
the bank had knowledge of the purposes and intention of 
Mr. Howell or, at least, had knowledge of such facts as 
ought to have restrained the bank from advancing him 
money upon the security of the property afterwards by him 
transferred to the bank. But this contention is not well 
founded. The evidence of this witness is consistent with 
honor and fair dealing upon the part of the bank. The 
evidence of other witnesses, notably that of Mr. Howell 
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and Mr. Jewett, has given us much trouble, in the light of 
._ the transactions of the bank as detailed in the deposition 
of its president. The difficulty arises, not from serious 
doubts of the honorable intentions of the officers of the 
defendant bank, but in determining the weight of the evi- 
dence tending to establish facts which, in law, would 
amount to notice to the bank of the fraudulent intent of 
Mr. Howell. 

Upon the whole record we are inclined to the view that 
the general finding of the trial court in favor of the de- 
fendant bank is right. This requires an affirmance of the 
judgment. 

AFFIRMED. 


WILLLIAM ALBIN, BY Greorce N. LA RUE, GUARDIAN, AP- 
PELLER, V. CHARLES C. PARMELE ET AL., APPELLANTS.” 


Fitep January 21, 1904. No. 13,244. 


Will: Remarnper. A remainder in fee may be limited to the heirs at 
law of one to whom, by the same instrument, is given the prece- 
dent freehold. 


APPraL from the district court for Cass county: PAUL 
JESSEN, JuDGE. Decree modified. 


Jesse L. Root and Samuel M. Chapman, for appellants. 


Matthew Gering, contra. 


AMES, C. 


On the 20th day of October, 1894, Benjamin Albin died, 
a citizen of this state and a resident of Cass county, leav- 
ing a will, soon afterwards duly admitted to probate, and 
made of record in the office of the register of deeds of the 
county, and containing the following devise: 

“I give, devise and bequeath to my son, William Albian, 
the east half of the northeast quarter of section 12, in 

* Rehearing denied. See opinion, p, 746, post. 
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township 10, range 13, in Cass county, Nebraska, subject 
to the same conditions as that imposed upon the land here- 
inbefore devised to David, to have and to hold said land 
during the term of his natural life, and enjoy the use and 
proceeds thereof. The fee of the land to pass to his heirs, 
at his death or at any time before when he shall sell or 
encumber said land in any manner different than he shall 
receive it. The intention being to give him a life estate 
therein without the power to sell or dispose of it. Pro- 
vided, if he shall have a surviving wife, at his.death she 
shall in no event inherit less than one-third thereof, which 
is hereby devised to her, and if the statutes of descent in 
force at the time of his death shall give her a larger share 
than one-third, she shall have such share as the statutes 
shall give her, the remainder to be divided equally among 
his heirs. Provided further, ‘that such share as his wife 
shall receive hereby shall by her be forfeited in the event 
of her again marrying, and the title thereto shall imme- 
diately vest in his brothers and sisters equally, or their 
issue by representation if dead, if he die without issue, but 
if he have issue, then said interest to be divided equally be- 
tween his issue.” 

On the 26th day of September, 1901, William Albin, for 
a consideration of $1,000, executed to Charles C. Parmele 
a deed purporting to convey the fee of the premises above 
mentioned, and on the 22d day of January following 
Parmele, for a consideration of $4,000, executed a like deed 
to Laurena A. Carey. Both deeds were made of record at 
about. the date of their execution, as was also a mortgage 
of the lands from Mrs. Carey to Parmele for $1,000 to 
secure the payment of part of her purchase money. Sub- 
sequently, this action was begun by Albin to obtain a de- 
cree setting aside the mortgage and both of the deeds, and 
quieting title in the lands in himself. 

The first thing to be done is to ascertain, if possible, and 
unvexed by legal technicalities, the intent of the testator 
as expressed, or attempted so to be, by the clause of the 

- will above quoted. What estate did William take under 
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the will? Section 53 of chapter 73 of the Compiled Stat- 
utes (Annotated Statutes, 10256), entitled “Real Estate, 
is the following: 

“In the construction of every instrument creating or 
conveying, or authorizing or requiring the creation or con- 
veyance of any real estate, or interest therein, it shall be 
the duty of the courts of justice to carry into effect the 
true interest (intent) of the parties, so far as such intent 
can be collected from the whole instrument, and so far as 
such intent is consistent with the rules of law.” 

It will be seen, with but slight reflection, that that 
which the statute expressly requires shall be consistent 
with the general rules of law, is not the construction of the 
instrument, but the intent of the parties. Im a general 
sense, doubtless, the construction must also have a like 
consistency. That is to say, the language used in the in- 
strument will be understood as intended to express a law- 
ful purpose, rather than an unlawful one, and technical 
words and phrases will, in the absence of anything indic- 
ative of the contrary, be presumed to have been chosen 
for their technical meaning; but nevertheless in instru- 
meuts, especially wills, which are often drawn by persons 
not “learned in the law,” language such as is In common 
use will be presumed to have been employed in its ordinary 
and popular sense. It follows that if such language, mani- 
festly so used, is inconsistent with the technical significa- 
tion of particular words and phrases, the former ought, so 
far as it is necessary to effect the “true intent” of the 
parties or testator, to prevail over the latter. It can not 
be pretended that an intent to limit a remainder in fee to 
the heirs at law of one to whom is given the precedent 
freehold, is inconsistent with any general rule of law, be- 
cause the authorities are united in saying that this very 
thing may be done. A condition that some of them pre- 
scribe, in case of the use of but one instrument, is that the 
grantor or devisor shall abstain from the use of the word 
“heirs,” and adopt some, in most cases, practically equiva- 
lent expression, such as “issue,” or “children,” or “deced- 
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ents,” or “next of kin,” supplemented with more or less 
circumlocutory phraseology; or the desired end may be 
accomplished by creating a life estate by deed, and devis- 
ing the reversion. In our opinion, the force of the statute 
is such that the employment of the tabooed word need not 
bereave either the language of the instrument or the court 
construing it of plain and ordinary common sense. Coun- 
sel for the defendant, with commendable learning and. 
industry, have collected and cited a large number of author- 
ities holding that the use of the word “heirs,” in substan- 
tially the same connection as in the will under considera- 
tion, will defeat the emphatically expressed intent of a 
testator, and convert that which he plainly designed should 
be a life estate into an estate in fee. Carpenter v. Van 
Olinder, 127 N11. 42; McCray v. Lipp, 35 Ind. 116; King »v. 
Utley, 85 N. Car. 59. 

It is not doubted that these decisions announce the cor- 
rect rule of law in the jurisdictions in which they were 
rendered, but their introduction here would be in violent 
conflict with the above quoted statute, and with the estab- 
lished doctrine of this court that the first canon of con- 
struction of wills is to ascertain the intent of the testator. 
Eiseley v. Lyman, 28 Neb. 470; Rupert v. Penner, 35 Neb. 
587; Leavitt v. Bell, 55 Neb. 57; AfcCulloch v. Valentine, 
24 Neb. 215; St. James Orphan Asylum v. Shelby, 60 Neb. 
796. 

The contention that the doctrine contended for by coun- 
sel is requisite to prevent restraints upon alienation is of 
no force, because, as has already been noted, the same ob- 
ject may be effected in another way, and such restraints, 
within reasonable limits, have been held by this court to 
be valid and enforceable. Arlington State Bank v. Paul- 
sen, 57 Neb. 717, 729; Weller v. Noffsinger, 57 Neb. 455. 
In the case last cited the court say: 

“No rule of law is better settled, or more in accord with 
good sense, than that which requires the intention of the 
testator to be ascertained from a liberal interpretation and 
comprehensive view of all the provisions of the will. No 


744 NEBRASKA REPORTS. [ Vou. 70 


T 


Albin v. Parmele. 


particular words, no conventional forms of expression, are 
necessary to enable one to make an effective testamentary 
disposition of his property. The court, without much re- 
gard to canons of construction, will place itself in the posi- 
tion of the testator, ascertain his will, and, if lawful, en- 
force it.” 

We do not wish to be understood as saying that the rule 
in Shelley’s case is wholly abolished. It would, perhaps. 
be more correct to say that it exists in a restricted and 
qualified form, and will be enforced in those instances in 
which it is not in conflict with the otherwise expressed 
intention of the instrument; but the question is not now 
before the court and need not be decided. What the reason 
or origin of the rule may have been Mr. Washburn is un- 
able to tell us. 2 Washburn, Real Property (6th ed.), sec. 
1608. Apparently it grew, in some manner, out of the sys- 
tem and law of feudal tenures which, in this state, never 
existed. 

Applying the above quoted language of Chief Justice 
SULLIVAN to the case at bar, the intent of the testator 
to devise to his son William a life estate only, without the 
power of alienation, can not be more unequivocally ex- 
pressed than is done in the will itself, and as such intent 
is not inconsistent with any rule of law, general or other, 
the duty of the court to enforce it is not open to debate. 

The conclusion thus reached: dispenses with, as imma- 
terial, the greater part of the pleadings and a bulky bill 
of exceptions, touching the mental capacity of the plaintiff. 
‘ The trial court found the plaintiff incapacitated and, for 
that reason, set aside the mortgage and conveyances, but 
adjudged to the defendant Parmele a lien upon the rents 
and revenues of the premises to reimburse him the moneys 
paid as a purchase price. The latter part of the decree 
can not be upheld. Parmele dealt with constructive, if 
not actual, notice of the record in the office of the register 
of deeds, as did also Mrs. Carey. His deed was equally 
as ineffectual to charge the premises with a lien, as to con- 
yey the title to them. It is not alleged that he was misled 
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or deceived by anything but his own want of caution. 
There is, therefore, nothing to call for the interposition of 
equity in his behalf. The same is true of Mrs. Carey, who 
testified that she bought in ignorance of the title and in 
sole reliance upon the covenants of her deed from Parmele. 
The plaintiff, by a guardian, brought the case here by a 
petition in error, and the defendants appealed. Both 
proceedings present the same question, and by consent of 
counsel the former is treated as having been merged in the 
latter. The decree quiets the title in the plaintiff and 
his heirs. The heirs are not before the court, and have 
no estate vested in possession, and, for aught we know, 
may be yet unborn, and, besides, the will contemplates a 
contingent remainder in at least one-third, possibly the 
whole, of the premises in the wife of the plaintiff, with 
a limitation over in the nature of an executory devise 
in favor of his brothers and sisters. 

It is recommended that the decree be so modified as to 
cancel, set aside and hold for naught, both of the deeds so 
far as they purport to affect title or right of possession, 
but without impairing their covenants, and the mortgage 
so far as it purports to be a lien upon the premises, but 
without affecting the mortgage debt, and that as against 
all said instruments the plaintiff be quieted in the title 
and possession of the life estate devised to him by the will. 


Hastincs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the decree be so modified as to 
concel, set aside and hold for naught both of the deeds so 
far as they purport to affect title or right of possession, 
but without impairing their covenants, and the mortgage 
so far as it purports to be a lien upon the premises, but 
without affecting the mortgage debt, and that as against 
all said instruments the plaintiff be quieted in the title 
and possession of the life estate devised to him by the will. 


Hees Mg JUDGMENT ACCORDINGLY. 
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The following opinion on motion for rehearing was filed 
May 5, 1904. Jlotion denied: 


Conveyance: Suir ro Set Asmpe: DeEcrEE For Possession. In a suit 
in equity to set aside a conveyance of real estate, where the right 
of possession is in issue and depends upon principles of equity 
that must necessarily be determined by the court, it is the duty 
of the court to determine the right of possession and, if all parties 
interested are before the court, to put the party who is entitled 
thereto in possessiom 


SEDGWICK, J. 


Upon this motion for rehearing the appellants, who 
were defendants below, insist that the court had no juris- 
diction to “adjudge the right of possession of the real es- 
tate in controversy.” They cite Schumacher v. Crane- 
Churchill Co., 66 Neb. 440, as authority for the proposition 
that, “Appellant Carey, being in possession of the real es- 
tate, had the absolute right to have that right passed on by 
a jury, should she so demand”; but that case is not au- 
thority for plaintiff’s proposition. It was decided in that 
case that one who had commenced an action in ejectment 
for the possession of real estate, could not be deprived of 
a jury trial by an answer setting up equitable defenses. 
This being a case in equity, where the right to the posses- 
sion of the real estate involved depends upon principles 
of equity that must necessarily be determined by the court, 
it is the duty of the court to determine all the issues in- 
cluding the right of possession. 

It being insisted that the defendant Carey was in pos- 
session of the premises under a lease which does not appear 
to have been adjudicated below, and evidence upon ques- 
tions affecting the right of possession having been ex- 
cluded by the trial court, we think that the judgment of 
this court should not determine that question; and, to re- 
move any doubt or uncertainty in that regard, the judg- 
ment heretofore entered in this court is modified. so as to 
remand the cause to the district court with instructions 
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to determine the right of possession in accordance with the 
opinion and judgment of this court. 
The motion for rehearing is overruled. 


MOTION DENIED. 


FRANK BE. VAN ANTWERP ET AL. Y. G. W. LATHROP ET AL. 
Firep January 21, 1904. No. 13,254. 


1. New Trial: Prririon. Although it is only inferentially alleged that 
the issue of payment was raised in a foreclosure case, yet a peti- 
tion for a new trial states good ground for such action, which sets 
forth a fraudulent erasure of a cancelation of a mortgage, and 
perjury by the prevailing party as to the cancelation and the 
erasure of it, and due diligence by the other party, and inability 
to discover it in time for the trial. 


Fraub: Equity. Where such a petition fails to set forth 
that the facts were not discovered within two years of the trial, 
and fails to show any reason for extending the two years allowed 
by statute for setting aside judgments for fraud, equity is pow- 
erless to relieve. 


Error to the district court for Custer county: HANSON 
M. GRIMES, JUDGE. Affirmed. 


H. M. Sullivan, for plaintiffs in error. 
Mockett & Polk and R. EF. Brega, contra. 


HASTINGS, C. 


The plaintiffs in this case complain of a sustaining of a 
demurrer to their petition in the district court. They 
allege that they are husband and wife, and that defendants — 
are brothers of the wife; that her father obtained title by 
a homestead entry made in 1881 to land in Custer county; 
that from 1881 until his death in 1893 he made his home 
with the plaintiffs most of the time, but at his death was 
in Wisconsin and had there all of his papers and effects; 
that in 1885 plaintiffs mortgaged 160 acres of land in Cus- 
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ter county to the Lombard Investment Company for the 
sum of $500; that, during the time the father lived with the 
plaintiffs, it was the understanding that they were to care 
for and maintain him during his lifetime, and at his death 
his land should be devised to them; that in 1890 the $500 
mortgage upon plaintiffs’ land fell due, and they had no 
means to meet it; that they were negotiating for a new 
loan, when defendants’ father proposed that defendants 
should take up and satisfy the mortgage, and that he, the 
father, would take care of it; that defendants paid the 
mortgage, with the understanding and agreement that they 
should have the father’s land in consideration of it; that 
the father’s land in Custer county was shortly afterwards, 
in pursuance of the agreement, deeded to the defendants 
to indemnify them for the mortgage payment; that plain- 
tiffs had no indication, until late in the year 1898, that the 
mortgage was not paid; that defendants then demanded 
deed of plaintiffs’ land, and threatened foreclosure pro- 
ceedings if it was not made; it was refused, and the fore- 
closure proceedings begun in March, 1899; plaintiffs’ only 
knowledge of the arrangements between the defendants 
and their father was through the latter, and the further 
fact that no demand was ever made upon them for prin- 
cipal or interest for nearly nine years; that plaintiffs never 
saw the note and mortgage from its execution in 1885 until 
the trial on October 3, 1900, at which time it was disclosed 
that there had been written in ink across the note and 
mortgage, ‘in different places, the word “paid,” and it had 
been sought to be erased; that the note and mortgage, from 
the time of payment to the investment company in 1891, 
had been in the possession of the defendants and of their 
father. Defendants each testified by deposition at the 
hearing in the foreclosure case, in substance, that they 
bought the mortgage, and that the word “paid” was written 
by mistake by some agent of the investment company, at 
the time the defendants acquired the note and mortgage; 
that plaintiffs had no facts at that time to disprove said 
statement, and a decree of foreclosure was rendered for 
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the sum of $1,135, and $40 costs; that plaintiffs at the 
trial were able only to testify to statements made to them 
by the father, as to the agreement between him and the 
defendants for the satisfaction of the mortgage, and that 
no demand was made by them from 1891, when the defend- 
ants obtained it, until 1898, and if they could have sworn 
that the word “paid” was written by defendants’ father or 
by one of the defendants at his request, when he deeded 
his land to them, the decree would have been in plaintiffs’ 
favor., The plaintiffs allege that, when their father deeded 
the land to the defendants in pursuance of the agreement, 
he caused the word “paid” to be written across the note and 
mortgage, and that the defendants fraudulently attempted 
to erase it that it might not be evidence against them; that 
their testimony given at the trial, that the words were writ- 
ten by some agent of the investment company before it was 
delivered to them, was not true and that they knew it was 
untrue, and if the writing had not been erased, and defend- 
ants had not made this false statement, the decree would 
have been in plaintiffs’ favor; that the Lombard Invest- 
ment Company, prior to the institution of this action, was 
dissolved, and its employees, agents and officers long ago 
scattered; that plaintiffs had no personal acquaintance 
with any of such employees, agents or officers and had no 
means to disprove defendants’ false statements; that, for a 
long time after the trial, plaintiffs could gain no knowl- 
edge of the whereabouts of the mortgage company’s agents 
or officers; that it was finally ascertained that one of the 
officers, who was familiar with the handwriting of the em- 
ployees in the office, was in the state of New York, and it 
was finally ascertained from him that the word “paid” on 
the note and mortgage was not written by any person con- 
nected with said office; that plaintiffs have only lately, 
and much less than two years ago, learned that said words 
were not written at the time the note and mortgage were 
transferred to defendants, and that plaintiffs are now able 
to say that the handwriting of the word “paid” on the note 
and mortgage is that of one of the defendants; that such 
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erasures were so skillfully made that it was impossible to 
identify the handwriting, until the idea was suggested to 
have the werds photographed by a powerful instrument, 
which was done, and the handwriting of the word “paid” 
was made so plain in the picture that plaintiffs are able to 
identify it as that of one of the defendants; that this was 
only recently done. Plaintiffs say that the father’s land 
was worth much more than the amount of the mortgage; 
that order of sale has been issued on the decree, and plain- 
tiffs’ premises are about to be sold under it, and they ask 
an injunction against the enforcement of the decree, and 
that it might be vacated and set aside, and for equitable re- 
lief. Demurrer was filed to this petition, that it did not 
state facts sufficient to constitute a cause of action; that 
it showed upon its face that the decree had been rendered 
more than two years before the commencement of the 
action,.and that the latter is barred by the statute of limi- 
tations, and that there was not sufficient showing to entitle 
plaintiffs to equitable relief. 

The petition was filed April 8, 1903, and alleges, as above 
indicated, that the decree complained of was rendered on 
‘October 3, 1900. The trial court found that the petition 
stated no cause of action; that the judgment songht to be 
set aside was rendered more than two years before it was 
filed, and that action to have that judgment opened up on 
the ground sought was barred by the statute of limitations. 
Judgment of dismissal was entered, and plaintiffs bring 
error. 

The question presented here is, does the petition, above 
summarized, present facts sufficient to warrant the inter- 
position of a court of equity to set aside the decree two 
years and six months after its rendition? 

It is objected by the defendants that this petition is de- 
fective in not setting out what the pleadings were in the 
answer to the foreclosure action. It is true that this is 
only inferentially alleged. It is alleged that the defense of 
payment by the father was known to the parties, and it is 
alleged that the evidence of the unlawful erasure and of the 
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handwriting of the original indorsement of payment would 
have secured to the plaintiffs a favorable decree. It cer- 
tainly appears by fair intendment from the petition that 
the payment by the father, or through the conveyance of 
his land in Custer county, was set up in the former action, 
sufficiently so to require any defect in that particular to 
be remedied by request for a more distinct allegation 
rather than subject the whole petition to a demurrer. 

It is also complained that the allegations that the in- 
dorsement on the note and mortgage of the word “paid” 
was not written by any employee of the investment com- 
pany, but was written by one of the defendants, are only 
upon information and belief. A fair interpretation of the 
petition will not bear this construction. It is true that 
there is an allegation that some of these facts were learned 
by correspondence, but there is also a distinct allegation 
that they can identify the handwriting, and that they were 
positively informed that the investment company did not 
place the canceling words on the instruments. 

A more serious objection, perhaps, is that the evidence 
alleged would not avail to establish perjury. It is not, 
however, claimed that the pleader who alleges the fact of 
perjury is bound, at the same time, to set up all the evi- 
dence at his command to establish it. It would seem suf- 
ficient that he alleges in positive terms perjury by the 
party prevailing, and alleges a sufficient degree of diligence 
on his part to guard against the consequences of such state- 
ments. In the comparatively few cases which can be found 
of the setting aside of a decree or judgment for perjury 
by the prevailing party, the element of surprise is usually 
present, or else that of the complete lack by the other 
party of the information on that particular point. The 
latter seems to be what is relied upon in the present in- 
stance. It would seem that there is sufficient in this peti- 
tion, if these statements were all admited to be true, to call 
for the setting aside of this decree. A case fully as strong 
is Marshall v. Holmes, 141 U.S. 589, and is somewhat simi- 
liar in its facts, only in that case a forged letter, instead of 
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a fraudulent erasure, is the ground of relief. In Marshall 
v. Holmes, however, the allegations of the petition ex- 
pressly cover one point, which is nol covered in the present 
‘case, namely, it alleged a failure to discover the falsity of 
the evidence until after the lapse of the time in which a 
motion for new trial could have been made. The petition 
in the present case entirely fuils to allege that the facts set 
forth were not all discovered before the two years had run, 
which the statute gives for an application to set aside a 
judgment for fraud of the prevailing party. Code, sec. 
609. This statute is peremptory, and while its provisions, 
and that of section 602, to which it refers, have been many 
times held cumulative and in addition to general equity 
powers, such general equity powers can only be invoked 
where good reason is shown why the special remedies pro- 
vided by the code have not been resorted to. No such 
reason appears in this case. No cause is given why appli- 
cation was not made under the fourth clause of section 602 
of the code to set aside this judgment within the two years 
allowed by section 609 for such purpose. Under this state 
of affairs it seems clear that the finding of the district 
court, that the action is barred by the statute, must be 
affirmed. 

It is recommended that the decree of the district court 
dismissing plaintiffs’ petition be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 
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Strate Savines & LOAN ASSOCIATION ET AL. V. BENJAMIN 
F. JOHNSON. 


Frnep JANUARY 21, 1904. No. 13,318. 


1. Appeal: Bonn: Juxispiction. An appeal bond signed only by the 
judgment debtors, if approved by the justice rendering the judg- 
ment, is sufficient to confer jurisdiction on the appellate court to 
have the defect corrected. 


: DIsmMissat. The sustaining of an objection to jurisdiction 
in the appellate court and dismissal of the appeal on that account 
is harmless error, where the objection was pending for at least 
twelve days, and appellants made no offer or application to be 
allowed to furnish a sufficient bond. . 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JUDGE. Affirmed. 


Strode & Strode, for plaintiffs in error. 
Benjamin F. Johnson, contra. 


Hastings, C. 


In this case the plaintiffs in error attempted to appeal 
from a judgnient rendered on May 26, 1903, in favor of 
Benjamin F. Johnson for $186.40, and costs taxed at 
$12.15, by P. F. Green, justice of the peace of Lancaster 
county. They filed an appeal bond signed only by them- 
selves, and, probably, because one of the defendants was a 
surety company, the justice failed to observe that they had 
no surety, and indorsed upon it his approval. June 9, 
1903, a transcript of the judgment, together with this bond, 
was filed in the district court for Lancaster county; June 
17, Johnson filed amended objections to the jurisdiction of 
the district court in the following terms: (1) No appeal 
bond was filed in the court below as required by section 
1,007 of the code. (2) That the filing of the purported 
appeal bond, signed only by the judgment debtors, and the 
approval of such purported appeal bond by the justice of 


the peace before whom said case was tried, was not such 
51 
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a compliance with the requirements of section 1,007 of the 
code as would confer jurisdiction of the subject matter 
upon this court in attempted appeal proceedings from the 
judgment of said justice. (3) A purported appeal bond, 
signed only by joint judgment debtors, does not confer 
jurisdiction on an appellate court in attempted appeal pro- 
ceedings. (4) That the purported appeal bond filed in the 
court below was signed only by defendants, they being 
joint judgment debtors, against whom judgment was ren- 
dered in the court below, no security of any kind being 
given. On June 29 the court sustained the objections to 
jurisdiction and dismissed the case at the costs of the 
defendants, to which they excepted. They now bring the 
matter here on error, alleging this dismissal, and citing 
sections 144 and 145 of the code, permitting amendments 
and directing the disregarding of all defects not affecting 
substantial rights, and section 1016, permitting correction 
of appeal proceedings when they are insufficient in form or 
amount. It is alleged that the two defendants, plaintiffs in 
error here, who signed the bond are amply able to respond 
to any liability on it, and the absence of a surety did not 
affect any substantial rights of Johnson. They cite Bazzo 
v. Wallace, 16 Neb. 293, holding that an appeal bond after 
approval is not void, even if defective, and the similiar 
holding in Jacobs v. Morrow, 21 Neb. 233. In Deere, Wells 
& Co. v. Hodges, 59 Neb. 288, an appeal bond was given, 
signed by one of the defendants, but one against whom the — 
judgment did not run, and for an amount too small; 
motion to dismiss was overruled in the trial court, and a 
motion to require a sufficient bond was also overruled. 
The judgment for defendants was reversed in this court 
because of error in the overruling of this last motion, but 
it was held that the trial court had jurisdiction and should 
have ordered a conditional dismissal, giving time for the 
filing of a sufficient bond. In Chase v. Omaha Loan & 
Trust Co., 56 Neb. 358, also cited, a dismissal of the appeal 
because the bond was signed by an attorney at law was 
held error: “The district court gave no opportunity to the 


Ct 
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appellant to give a new bond, but peremptorily dismissed 
the appeal. This was a substantial error.” Rube v. Cedar 
County, 35 Neb. 896. In this last case a peremptory dis- 
missal of a taxpayer’s appeal from allowance of a claim 
against a county, because of informalities in the wording 
of the undertaking, was held error. The bond was held suf- 
ficient to confer jurisdiction and amendable. McClelland 
Bros. v. Allison, 84 Kan. 155, is also cited. This case was 
one of a judgment against a partnership; one of the part- 
ners, who was also an attorney at law, signed as sole 
surety on the bond; it was held to be amendable. Voss v. 
Feurmann, 23 S. W. (Tex. Civ. App.) 936, expressly holds 
that a bond signed by one of the defendants as surety, 
which had been approved by the justice, conferred juris- 
diction on the appellate court. 

None of these cases, except the last, seem to be directly 
in point as to the present bond. It would seem, however, 
that the reasoning of the Texas case, namely, that the ap- 
proval of the bond by the justice determines its sufficiency 
until some further action is taken, is sound, and in this 
instance the presentation of the bond with the justice’s 
approval indorsed, seems sufficient to give jurisdiction to 
the district court until some further action with regard to 
that bond was taken. Section 1016 of the code seems am- 
ple authority for the district court to deal with the situ- 
ation, and it seems, therefore, that the dismissal for lack 
of jurisdiction was error. 

Are the defendants in a position to complain of it? The 
objection to this bond seems to have been on file 12 days 
before it was acted on, and the objection seems itself to 
have been amended once. The record does not disclose any 
application for leave to amend or to file a new bond, but 
simply the exception on the part of the defendants. It is 
clear that they were not entitled to maintain the appeal 
without a bond signed by some surety. It is clear that they 
did not have it. It seems to us that the dismissal of their 
appeal, in the absence of any application on their part to 
correct this bond, must be held to be error without preju- 
dice. 
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It is therefore recommended that the judgment of the 
district court be affirmed. 


AMEs and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Este E. Hutt v. Kansas Crrty & OMAHA RAILWAY 
COMPANY. 
Firmep JANUARY 21, 1904. No. 13,263. 


1. Railroad Company: Use or Lanps Purcuasep. Where a railroad 
company purchases land by warranty deed and uses it for right of 
way and depot purposes, it has the exclusive right to the posses- 
sion and use of all of such lands as against thé owner of adjacent 
lands. 


2. 


It is for the railroad company and not for the ad- 
jacent owner to determine how much of these lands is necessary 
for depot and right of way purposes. 


Ernor to the district court for Kearney county: Ep L. 
ADAMS, JUDGE. Affirmed. 


Joel Hull, for plaintiff in error. 


G. L. Godfrey, J. W. Deweese and F. HE. Bishop, contra. 


OLDHAM, C. 


This is an action in ejectment to recover the possession 
of a strip of land 32 feet wide in McCool’s addition to the 
village of Minden, Nebraska. The facts underlying the 
controversy are these: In 1887, the defendant, the Kansas 
City & Omaha Railway Company, purchased, by deed of 
warranty, from the owners, blocks 1, 2, 3 and 4 of McCool’s 
addition to Minden; after the purchase of these lands the 
company constructed its right of way through the middle 
of this strip of land, erected its switches, railroad track 
and depot grounds thereon; the strip of ground conveyed 
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by deed was 264 feet in width, leaving 132 feet on each side 
of the railroad track. The plaintiff in this action was the 
owner of lots adjacent to the right of way, and in May, 
1901, procured a quitclaim deed from the company’s 
grantor of 32 feet of the land formerly conveyed to the 
company, alleging that this much of the right of way was 
in excess of the needs of the company and had been aban- 
doned by nonuser. On this claim and that of being an ad- 
jacent owner, the plaintiff undertook to take possession of 
the lands and cultivate the same. After taking possession, 
she appears to have been evicted by the officers of the com- 
pany, whereupon a criminal action for malicious trespass 
was begun against two of the defendant’s employees, and 
a suit in ejectment for the recovery of the lands was filed 
in the district court. The two cases were tried together, by 
agreement, to the court, a jury being waived. The court 
found the defendants not guilty of malicious trespass, and 
found for the defendant in the ejectment action, and plain- 
tiff brings error to this court. In the brief filed we are 
asked to review the findings of the trial court in the crim- 
inal cases. This we can not do, as the requisite steps neces- 
sary to a review prescribed by section 515 of the criminal 
code have not been complied with. In the ejectment suit 
the evidence introduced at the hearing showed that the 
railway company had purchased by deed of warranty from 
the owner all the lands contained in the blocks. The evi- 
dence also strongly tended to show that plaintiff’s alleged 
quitclaim deed from the grantor had been procured, with- 
out consideration, by misrepresentation and fraud. 

The company having taken possession of the lands under 
a fee simple title from the owner, was clearly entitled to the 
exclusive right to use these lands as against an adjacent 
owner, and under such circumstances it was the right of the 
company and not of the adjacent owner to determine how 
much land was reasonably necessary for depot grounds and 
right of way purposes. Struve v. Republican V. R. Co., 2 
Neb. (Unof.) 585; McLucas v. St. Joseph € G. I. R. Co., 
67 Neb. 603, 612. 
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We are therefore satisfied that there is no merit in 
plaintiff’s petition, and recommend that the judgment of 
the district court be affirmed. 


AMES and Hastines, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


Mary J. SHARP ET AL. V. CITIZENS BANK OF STANTON, 
NEBRASKA, ET AL. 


Fxp Janvuany 21, 1904. No. 13,319. 


1. Decedent’s Estate: Action sy Hers. The heirs of an insolvent 
estate can not prosecute an action in their dividual capacity to 
recover newly discovered assets of the estate until the debts and 
costs of administration have been paid. 


2. Allowance of Claim: Dormant JupementT. The allowance of a claim 
against an insolvent estate is not a judgment which becomes dor- 
mant by lapse of time ag against newly discovered assets of such 
estate. 


3. Insolvent Estate: Assets. Newly discovered assets of an insolvent 
estate are a trust fund in the hands of an administrator for the 
payment of debts and costs of administration, and do not descend 
to the heirs and distributees until such claims are paid. 


4. Limitation of Actions. The statute of limitations does not begin to 
run against a bank on a certificate of deposit payable on demand 
until a demand has been made. 


5. Subrogation. “A person seeking the benefit of subrogation must 
have paid a debt due to a third party before he can be substituted 
to that party’s right; and in doing this he must not act as a mere 
volunteer, but on compulsion to save himself from loss by reason 
of a superior lien or claim on the part of the person to whom he 
pays the debt. The right of subrogation is never accorded in 
equity to one who is a mere volunteer in paying a debt of one 
person to another.” Rice v. Winters, 45 Neb. 517, followed and 
approved. 


: EVIDENCE. Evidence examined, and held insufficient to show 
a right of subrogation of the sureties on notes of an intestate to a 
lien on money of the estate deposited in a bank to which the notes 
were payable. 
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Error to the district court for Stanton county: Guy T. 
GRAVES, JupgE. Reversed. 


A. R. Olson, for plaintiffs in error. 


W. A. Meserve, W. P. Cowan, W. W. Young, G. A. 
Eberly and John A. Erhardt, contra. 


OLDHAM, C. 


In the years 1886, 1887, 1888, and 1889 William T. Sharp 
was the duly elected, qualified and acting treasurer of 
Stanton county, Nebraska; in the year 1890 he was the duly 
elected, qualified and acting clerk of the same county; on 
July 6, 1891, he was drowned in a stream of water, and 
left an insolvent estate; on August 17, 1891, an adminis- 
trator was appointed over his estate and on September 12, 
1892, the administrator made his final report and was 
discharged ; at the time of the discharge a large number of 
claims had been filed against the estate, including the 
claims of all the cross-petitioners in this action; these 
claims aggregated about $4,000, no part of which were paid 
on account of the insolvency of the estate. In the year 
1900 it was discovered by the heirs of the deceased that he 
had to his credit in the Citizens Bank of Stanton the sum 
of $938.10, which fact was unknown to the administrator 
of the estate, and consequently had never been collected 
and applied to the debts allowed against the estate. There 
is some dispute in the record as to whether the credit in 
the bank was a special deposit evidenced by a certificate 
payable on demand or a general check and deposit account. 
In view of the conclusion we shall presently reach, it is 
immaterial in which form this credit existed; the deposit, 
' however, in whichever form made, was in the name of Wil- 
liam T. Sharp, individually, and not as treasurer of the 
county. The deposit was made February 4, 1888, and 
while the deceased was acting as county treasurer. It 
clearly and indisputably appears that the deposit was 
‘ made by a draft received from A. E. and S. A. Kent, in 
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payment of taxes due on a large body of real estate in said 
county, and that the draft was payable to the order of 
the county treasurer. Soon after the discovery of this 
credit, plaintiffs, who are the heirs at law of William T. 
Sharp, deceased, instituted this action against the Citizens 
Bank to recover the amount of the deposit. The bank filed 
an answer to plaintiffs’ petition equivocally denying the 
deposit ; pleading the statute of limitations, and alleging 
that there were many creditors of the estate who had an in- 
terest in the fund, if it should be found that there was a 
deposit in the bank, and asking that the other creditors be 
made parties defendant. Without determining the right of 
the defendant bank to the order to have the other parties 
made defendants, in view of its denial of liability it will 
suffice for the conclusion reached to say that other parties 
did appear and file intervening petitions claiming the 
deposit. These different cross-petitioners may be classi- 
fied from the nature of their claims into: (1) The sureties 
on the official bond of William T. Sharp, as county treas- 
urer, who alleged that they had been compelled to pay as 
sureties some $700 to the county of Stanton in settlement 
of the defaleation of their principal as treasurer of said 
county, and that, for this reason, they were subrogated 
to the rights of the county in the moncy on deposit in the 
bank; (2) a class of interveners, whom we will designate 
as special creditors, who alleged that they had paid certain 
sums of money to the Citizens Bank on notes which were 
owed by the deceased to the said bank on which they were 
sureties, and that these sums were paid while the money 
of deceased was on deposit in said bank, and that they were 
‘therefore subrogated to the lien of the bank on money on 
deposit when the several notes became due; (3) the gen- 
eral creditors of the estate, who alleged the filing and al- 
lowance of their various claims, and that the money was 
an unadministered asset of the estate and should be 
divided pro rata among all creditors whose claims had 
been properly allowed. On a trial of these issues to the 
court, a judgment was rendered in favor of cross-peti- 
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tioners Lamb and Schauble, who were sureties on the 
official bond of the deceased as county treasurer of Stanton 
county, awarding them equal shares of the amount on de- 
posit in defendant bank, and dismissing the petition of 
plaintiffs and the cross-petitions of both the special and 
general creditors of the estate, and, for the purpose of re 
viewing this judgment, the plaintiffs, the defendant bank 
and both classes of cross-petitioners have separately 
brought error to this court. 

Each of the contending claimants have filed carefully 
prepared briefs and offered oral arguinents in support of 
their various contentions, and have urged that, if this case . 
be reversed, we make such findings as to their various 
rights as will enable the lower court to finally dispose of 
the matter at another hearing. Agreeably to this sugges- 
tion, we will examine, first, the claim of plaintiffs who are 
heirs of the deceased to the right to maintain this action 
in their individual capacity. This right is predicated upon 
two facts: (1) That administration on the estate had 
been ended; (2) that all the claims allowed in the 
probate court against the estate had become dormant by 
lapse of time before the discovery of the additional asset 
of the estate. After an examination of the brief filed in 
support of these contentions, we find ourselves unable to 
concede either claim. The right of the heirs at law to 
maintain a personal action in their individual capacity 
against debtors of a deceased ancestor depends upon two 
propositions: (1) That the estate has been fully admin- 
istered; (2) that all the debts of the estate have been paid. 
For, as was said by Norval, J., in Cow v. Yeazel, 49 Neb. 
343: 

“Tt is only the residue of the personalty remaining after 
such debts and expenses are paid that descended to the 
heirs or distributees.” 

Now as the admitted facts in this case show that there 
are about $4,000 of unpaid claims allowed against the 
estate, and the newly discovered asset amounts to less than 
$1,000, it is plain that there is nothing in the estate, even 
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after the allowance of this claim, that can descend to the 
heirs or distributees. With reference to the second con- 
tention, that the claims allowed in the probate court are 
now dormant judgments, we can not agree. Claims prop- 
erly allowed in the probate court are in the nature of 
audited and adjudged demands, which are a lien on the 
assets of the estate in the hands of the administrator or 
executor. There is no provision of our statute permitting 
an execution, in the first instance, for the collection of a 
claim allowed against the estate of a deceased person. It 
is only where the court has allowed claims against the 
estate, and made a finding that there are assets in the 
hands of the administrator for the purpose of paying such 
claims, and has made an order directing the adminis- 
trator to distribute the assets, that the order of distribu- 
tion creates a personal liability against the administrator 
and has the effect of a judgment. Lydick v. Chaney, 64 
Neb. 288. Consequently, the mere allowance of a claim 
against an insolvent estate does not operate as a judgment, 
which will become dormant in five years as contemplated 
by section 482 of the code. In Deter v. Arnold, 3 Mason 
(U. S.), 284, it is said: 

“Where an estate is insolvent, and distribution of assets 
is decreed * * * and afterwards new assets come into 
the hands of the administrator, more than sufficient to pay 
all the debts, a suit will lie against the administrator for 
payment, in behalf of creditors, notwithstanding the stat- 
‘ute of limitations precludes an original suit against the 
‘administrator; for the new assets are a trust fund for the 
creditors, and the heirs can claim distribution only after 
all the debts are paid.” 

If, as here held, the newly discovered assets of the es- 
tate are a trust fund in the hands of the administrator for 
the payment of all claims against the estate, it follows 
that the cross-petitioners, who are general creditors, have 
no right of action in their individual capacity to recover 
these assets. In this view, the petition of plaintiffs and 
‘the cross-petitions of the general creditors were properly 
dismissed. 
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Passing then to the contention of the defendant bank 
that the court erred in finding that the indebtedness 
to the deceased was in the form of a check and deposit 
account, instead of a special deposit evidenced by a demand 
certificate, as shown by the books of the bank, we would 
say that we do not think it material to determine whether 
or not the clear weight of the evidence showed the indebt- 
edness to have been in one form or the other. It is plain 
and indisputable, and now conceded by the bank, that they 
have in their possession the amount of money which was 
left there on deposit by the deceased, and, so far as the 
defense of the statute of limitations is concerned, we think 
it makes no difference in which form the indebtedness 
existed. In neither instance would the statute begin to run 
until demand was made for the payment of the money by 
the depositor or his assignee. As between a bank and its 
customers, either on a check and deposit account or as 
holders of demand certificates, there is no promise to pay 
until demand is made, and consequently a demand is nec- 
essary to put the statute in operation. Citizens Bank of 
Humphrey v. Fromholz, 64 Neb. 284. 

With reference to the sufficiency of the testimony to 
support the judgment in favor of the cross-petitioners, 
Lamb and Schauble, a much more serious question arises. 
This judgment is bottomed on the theory that these cross- 

petitioners paid the amount, or a portion thereof, as surety 
of their principal on his indebtedness as treasurer to 
Stanton county, and that, having done so, they should be 
subrogated to the rights of the county against the money on 
deposit in the defendant bank. As already stated, it was 
clearly proved that the money deposited in defendant bank 
by the deceased was the proceeds of a draft which he had re- 
ceived as treasurer for the payment of taxes, but that this 
money was deposited to his individual credit, and that the 
transaction took place before the depository law was en- 

‘acted. The proof shows that the deceased served two terms 
as county treasurer, and that the cross-petitioners were 
sureties on his official bond only during his second term of 


€ 
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office. It appears that the money alleged to have been 
advanced by cross-petitioner Schauble was loaned by him 
on May 1, 1890, and that this loan was evidenced by a note 
for $350, which the deceased gave to the cross-petitioner, 
and that this note was afterwards probated and allowed as 
a claim against the estate. It further appears from the tes- 
timony that an investigation was begun of the accounts of 
the deceased by the county board of Stanton county in 
July, 1890, tvo months after the money had been loaned to 
the deceased by Schauble. It further appears that the in- 
vestigation extended over the books and accounts of the 
deceased during both his terms of office as treasurer; that 
the result of the investigation showed a shortage of between 
$2,000 and $3,000 for both terms, and that on March 31, 
1891, this shortage for both terms was compromised by the 
deceased by the payment of $1,200. There is no evidence in 
the record that traces one dollar of the money borrowed 
from Schauble to the settlement of the account of the de- 
ceased with Stanton county. No suit seems to have been 
brought on either of the official bonds of deceased. The 
evidence wholly fails to show that the money was paid 
under compulsion to protect against the superior right of 
the principal of the bond. In Rice v. Winters, 45 Neb. 517, 
it is said: 

“A person seeking the benefit of subrogation must have 
paid a debt due to a third party before he can be substi- 
tuted to that party’s right; and in doing this he must not 
act as a mere volunteer, but on compulsion to save himself 
from loss by reason of a superior Jien or claim on the part 
of the person to whom he pays the debt. The right of 
subrogation is never accorded in equity to one who is a 
mere volunteer in paying a debt of one person to another.” 

The same doctrine was approved by this court in Awit- 
man, Miller & Co. v. Bishop, 58 Neb. 545. The testimony 
in support of the claim of cross-petitioner Lamb is prac- 
tically the same, the difference being that, instead of loan- 
ing the deceased money, he signed a note for the deceased 
as surety for the sum of $350; this note appears to have 
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been renewed from time to time and was finally paid by 
the cross-petitioner. There is no testimony that one cent 
of the proceeds of this note went to the payment of the 
obligation of the account of the deceased. We therefore 
conclude that the evidence is wholly insufficient to show a 
right of subrogation in cross-petitioners, Lamb and 
Schauble, to the money on deposit in defendant bank, even 
if Stanton county had a lien on this money at the time of 
its settlement with the deceased. ; 
Proceeding then to an examination of the claim of the 
cross-petitioners whom we have designated in this opinion 
as “special creditors,” we find their claim to subrogation 
based on the theory that they had signed certain notes as 
sureties for the deceased, which were owned by the de- 
fendant bank, and none of which fell due until after the 
death of the intestate, and which they, as sureties, paid to 
the bank. These claims were subsequently filed and al- 
lowed against the estate of the intestate. The contention 
urged is that the bank had a lien on the money of the intes- 
tate on deposit against the notes owed by him to the bank, 
and that, by the payment of these notes as sureties, they 
were subrogated to the lien of the bank against the money 
on deposit. The doctrine of what is commonly called a 
banker’s lien on deposits made by one indebted to the bank 
stands on the principle of the right of set-off of mutual 
accounts; the deposit is an indebtedness of the bank to the 
depositor, and a note signed by the depositor and owned 
by the bank is an indebtedness to the bank which, when 
matured, may be set off against the bank’s indebtedness. 
Consequently the right of set-off depends on the maturity 
of the debt owned by the bank. If then we treat the money 
on deposit in the bank as an indebtedness to the deceased 
in his individual, rather than his representative, capacity, 
and such indebtedness had matured before any other rights 
intervened, the bank might have applied the deposit as a 
credit on the note; but where the indebtedness to the bank 
has not matured until after the death of the depositor the 
right of set-off does not exist. Boone, Banking, secs. 65, 
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281; Jordan v. Bank, 74 N. Y. 467, 30 Am. Rep. 319; Com- 
mercial Nat. Bank v. Proctor, 98 Ill. 558. 

The general lien of a bank for a balance of account is 
not favored by the courts, and does not exist if there are 
any circumstances, in any case, inconsistent therewith. 
Boone, Banking, sec. 278; Appcal of Liggett Spring & Aale 
Co., 111 Pa. St. 291. On this principle, even had the debt 
matured in the lifetime of the intestate, the knowledge of 
the bank of the trust relation in which the deposit was 
made would, as against the claim of Stanton county, have 
prevented a set-off of this deposit against the indebteduess 
of the intestate to the bank; hence we are of the opinion 
that the evidence offered by cross-petitioners is insufficient 
to establish a lien by subrogation to the rights of the bank. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded. 


Amgs and Hastines, CC., concur. ; 

By the Court: For the reasons stated in the above opin- 
ion, the judgment of the district court is reversed and the 
cause remanded. 


REVERSED. 


CuHIcAGo, BURLINGTON & QUINCY RAITROAD COMPANY VY. 
Lro KrAYENBUHL. 


Fitep JANUARY 21, 1904. No. 138,339. 


1. Review: CHALLENGING JuRoR. It is only where all peremptory 
challenges have been exhausted by the party complaining that 
a ruling of the trial court upon a challenge of a juror for cause 
can be reviewed. 


2. Evidence. Rulings of the trial court in the admission of-evidence 
examined, and held not prejudicial. 


3. Depositions. Where from the deposition of a witness it appears 
that he is a nonresident of the county, it is unnecessary for the 
party offering the deposition in evidence to prove that such 
witness is not present in court or in the county. 
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4. Trial. In an action for personal injury, it is not error to permit 
plaintiff to exhibit his injured limb to the jury. 


ARGUMENT OF CoUnseEL. It is customary to permit at- 
torneys to comment upon the absence of witnesses, or their 
nonproduction, when they are shown to be cognizant of the facts 
in issue. It is a mere matter of argument, and may be dis- 
cussed by either side, trusting to the good sense of the jury to 
properly estimate the value of such arguments. 


: Exceptions. Alleged misconduct of counsel in 
addressing the jury must be objected to when the language is 
used, and a ruling of the trial court procured on such objection, 
and an exception saved to the ruling, to make the objection 
available in this court. 


7. Instructions. Action of the trial court in giving and refusing 
instructions examined and approved. 


8. Remittitur. .In an action for personal injuries, where substantial 
damages are proved, but the verdict of the jury appears to be 
excessive, the error may be corrected by a proper remittitur of 
the excess directed by the district court, or by this court on a 
proceeding in error. 


Quantum of damages examined, and held excessive, and a 
remittitur of $3,000 directed. 


Error to the district court for Merrick county: Con- 
RAD HOLLENBECK, JUDGE. Affirmed upon condition. 


John Patterson, J. W. Deweese and F. E. Bishop, for 
plaintiff in error. 


Matthew Gering, contra. 


OLDHAM, C. 


This same case was heard in this court on a former trial, 
and the opinion is reported in 65 Neb. 889. On a retrial 
plaintiff again had judgment and defendant brings error 
a second time to this court. The opinion, supra, contains 
a careful and concise statement of every material fact in- 
volved in the controversy and renders a further statement 
unnecessary. The evidence at the last hearing differs on 
no material question from that reviewed and commented 
on in the former opinion. It is true that at the last hear- 
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ing the testimony did not show that a cow owned by plain- 
tiff’s father was picketed in close proximity to the turn- 
table. This, however, was but one circumstance com- 
mented upon for the purpose of showing that children were 
‘accustomed to resort to the turntable and the lack of this 
circumstance is fully supplied by other and positive testi- 
mony of humerous witnesses that children did, and for two 
or three years before the injury complained of had been 
resorting to the turntable and playing at, around and upon 
it’ with the knowledge of the foreman of the roundhouse 
whose duty it was to keep the turntable securely locked 
when not in use; consequently, the question of the liability 
of defendant under plaintiff’s testimony for the injury 
received is no longer an open one, but is now within the 
rule of the “law of the case” as determined by this court 
at the former hearing. We will therefore confine ourselves 
in this opinion to the question of alleged errors occurring 
in the trial of the cause. 

The first question called to our attention is of the alleged 
incompetency of a juror because of his ignorance of the 
English language. Without expressing an opinion as to 
whether the examination of this juror showed such an im- 
perfect knowledge of the English language as to disqualify 
him from service as a juror, it is only necessary to say that 
the record does not show that all peremptory challenges 
were exhausted by the defendant, and in the absence of 
such a showing the ruling of the trial court upon a chal- 
lenge of a juror for cause can not be reviewed here. Bart- 
ley v. State, 53 Neb. 310, 331; Burnett v. Burlington & M. 
R. R. Co., 16 Neb. 332. 

Complaint is next made of the action of the trial court 
in permitting witness Krayenbuhl and others to testify 
from a map of the ground that had been drawn showing 
the location of the tracks, turntable and other structures 
by giving the distances on the map. The map in question 
appears from the testimony of Krayenbuhl to have been 
made by hi...self and his attorney. Krayenbubl testified 
that he made the actual measurements from the diiferent 
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points and knew them independently of the map. He did 
not, however, make the scale nor actually draw the map. 
We are not pointed to any prejudice that resulted from 
this testimony nor is it claimed that the map was incor- 
rect or misleading in any respect; consequently, even if 
the rule of the court permitting Krayenbubl and Fiddler 
to testify from the map were technically erroneous, which 
we do not decide, it would be at most error without 
prejudice. 

Another objection is urged to the action of the trial court 
in permitting one of plaintiff’s witnesses to testify that 
it was the duty of William Young, the roundhouse super- 
intendent, to lock the turntable and in his absence it was 
the duty of the station agent, Green, to do so. The evi- 
dence was but a repetition of the rule of the company with 
reference to locking the turntable which had been ad- 
mitted in evidence without objection; consequently, while 
the evidence was cumulative and unnecessary it was in no 
wise prejudicial; besides this, other witnesses testified to 
substantially the same facts without objection. 

It is next urged that the court erred in admitting the 
deposition of Nellie Kennedy, one of plaintiff’s witnesses, 
because there was no showing that she was not present in 
the court room or in the county at the time of the trial. 
The deposition of this witness was taken at Sioux City, 
Iowa, and in it she states that she did not expect to reside 
in Merrick county, Nebraska. The rule is well established 
in this state that where from the deposition of the witness 
it appears that he is a non-resident of the county, it is 
unnecessary for the party offering the deposition in evi- 
dence to first prove that the witness is not present either 
in the court room or the county. Sells v. Haggard & Co., 
21 Neb. 357. 

It is next urged that the court erred in permitting plain- 
tiff to exhibit his injured limb to the jury and in permitting 
him to sit near the jury and weep during the close of the 
argument of his counsel. It is contended that as defend- 


ant did not deny that the plaintiff had sustained a loss of 
52 
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his foot that it was entirely unnecessary to exhibit the 
maimed limb to the jury. Such action, however, regard- 
less of the issues, is permitted in nearly ail jurisdictions, 
and this court has looked with approval on this practice. 
Omaha Strect R. Co. v. Emminger, 57 Neb. 240. We think 
it would be indeed a very harsh rule that would compel a 
plaintiff to withdraw from the presence of a jury during 
the closing argument of his counsel, even though a refer- 
ence to his maimed condition might naturally cause him 
to weep. Objections of this nature are little favored in 
American courts. Hess v. Lowery, 122 Ind. 225; Selleck 
v. Janesville, 100 Wis. 157, 41 L. R. A. 563; Abbott, Trial 
Brief, p. 308. 

It is next urged that the verdict reached was a quotient 
verdict. The evidence, however, preserved on this question 
clearly fails to sustain the objection. The affidavits of the 
jurors filed on this question deny specifically any agree- 
ment in advance to be bound by any quotient verdict or 
that the quotient found was the verdict finally rendered. 
In fact the testimony shows that the jurors did divide by 
12 the total found by adding together the amount each one 
proposed as a verdict, but without any agreement to be 
bound by the quotient; that when this division was made 
the quotient found was $16,000, and that objection was 
made in the jury room to returning this verdict and it 
was raised by common consent from $16,000 to $18,000. 
Cortelyou v. McCarthy, 37 Neb. 742. 

Complaint is next urged against the conduct of plain- 
tiff’s counsel in addressing the jury. It appears from the 
record that in the opening address plaintiff’s counsel said 
to the jury: “I want to ask these gentlemen why they do 
not produce this man Young?” Defendant objected to 
these remarks, and plaintiff’s counsel reiterated the in- 
terrogatory, saying, “So these gentlemen will have their 
record, I will repeat it again, why do they not produce this 
man Young?” The court said in ruling on the objection: 
“T think it is fair that.it be tried according to the evidence, 
still it is hard to remember all the evidence in the trial of a 
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" case.” It is contended in defendant’s brief that the use 
of this language by plaintiff’s attorney and the refusal of 
the court to rebuke counsel and withdraw the language 
from the consideration of the jury was highly prejudicial 
to defendant. The question to be determined is: Had 
plaintiff’s counsel a right to comment on the fact of de- 
fendant’s failure to produce the witness Young? It will be 
remembered that Young was the foreman of the round- 
house near the turntable, and was primarily charged un- 
der the rules of the company with keeping the turntable 
locked when it was not in use. Plaintiff proved without 
objection on the part of defendant that Young had testified 
at the former trial of the case. He also proved the position 
held by Young at the time of the injury and that Young 
was residing in Merrick county at the time the last trial 
was had. We think the correct rule with reference to the 
privilege accorded attorneys in arguing a case to a jury 
to comment on the nonproduction of witnesses by the 
adverse party is well stated by the supreme court of Texas, 
in Missouri P. R. Co. v. White, 80 Tex. 202, when it says: 
“Tt is customary to permit attorneys to comment upon the 
absence of witnesses or their nonproduction, when they 
are shown to be cognizant of the facts in issue. It is a mere 
matter of argument, and may be discussed by either side, 
trusting to the good sense of the jury to properly estimate 
the value of such arguments.” Of like effect are the bold- 
ings in Huckshold v. St. Louis, I. M. & S. R. Co., 90 Mo. 
548; Sesler v. Montgomery, 78 Cal. 486; Cook v. Standard 
Life & Accident Ins. Co., 86 Mich. 554. Other alleged mis- 
conduct of plaintiff’s counsel in his address to the jury is 
criticised in defendant’s brief, but no objection appears 
to have been made to the language said to have been used 
during the time counsel addressed the jury. The language 
was first called to the attention of the trial court by af- 
fidavits filed in support of the motion for a new trial. To 
have obtained a review of this conduct there should have 
been an objection made at the time, a ruling thereon, ex- 
ception thereto, and the proceedings preserved in the bill 


(72 NEBRASKA REPORTS. [VOL. 70 


Chicago, B. & Q. R. Co. v. Krayenbuhl. 


of exceptions; otherwise such alleged error is not available © 
on review in this court. Swimmers v. Simms, 58 Neb. 579; 
Bankers Life Ass'n v. Lasco, 40 Neb. 340. 

Objection is urged to the action of the trial court in 
giving the 6th paragraph of the instructions on its own 
motion. The objection, however, is founded on an error 
in copying the instruction into the original transcript; 
an additional transcript was filed which corrected this 
error, and the corrected copy of the instruction is conceded 
to be correct. 

Instruction No. 7 is criticised for its definition of the 
term negligence, but the definition contained in the in- 
struction has been approved by this court in numerous 
eases. McGraw cv. Rock Island & P. R. Co., 59 Neb. 397; 
Omaha Street R. Co. v. Craig, 89 Neb. 601, 617; Kearney 
Electric Co. v. Laughlin, 45 Neb. 390, 404. 

Technical objections of much the same nature as these 
just considered are urged against most of the instructions 
given by the court, but we have examined the instructions 
carefully and believe that they fairly and fully presented 
to the jury every question involved in the controversy ; 
that they submitted defendant’s theory of the case as 
favorably as the law and evidence would warrant; that in 
directing the jury, the learned trial judge carefully fol- 
lowed the former opinion in this case, and that there is 
neither technical nor reversible error in the court’s action 
in this particular. 

It is finally urged that the verdict of the jury awarding 
plaintiff $18,000 damages is so excessive as to suggest: that 
jt was the result of passion and prejudice, and for this 
reason the verdict should have been set aside-by the trial 
judge instead of having it reduced by a remittitur. When 
the verdict of the jury was returned the court in disposing 
of defendant’s motion for a new trial directed a remittitur 
of $6,000 from the amount found by the jury, and on a 
remittitur being entered, judgment was rendered against 
the defendant for $12,000, and it is urged that the judg- 
ment, even after the remittitur, is still so clearly excessive 
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that a new trial should be granted. No authority, how- 
ever, is cited to sustain this contention. In fact the rule 
seems to be so well settled in this state that where an 
actual and substantial damage is proved in an action for 
personal injuries and the amount of the verdict of the jury 
appears to be excessive, a remittitur may be directed 
either in the district court or in this court on error pro- 
ceedings, that a search for authorities in this state to sus- 
tain defendant’s position would be a fruitless one. 

The rule of curing an excessive judgment for damages 
where actual damages have been proved by reversing the 
judgment unless a remittitur be entered has the approval 
of courts of last resort in nearly every state in this union, 
and in none is the rule more firmly established than in 
the decisions of our own court. The rule in this state is 
well set forth in the language of SULLIVAN, J., in deliver- 
ing the opinion in Beé Publishing Co. v. World Publishing 
Co., 59 Neb. 713, when he says: 

“Tt is the settled doctrine of this court, even in actions 
ex delicto, that a judgment based on a verdict which is 
excessive, but which was not given under the influence of 
passion or prejudice, will be permitted to stand on condi- 
tion that the excess be remitted.” 

In the case just quoted from, a remittitur of $3,000 was 
directed on a judgment rendered for $7,000, or almost half 
the judgment was directed to be remitted. In fremont, EH. 
& M. V. R. Co. v. French, 48 Neb. 638, the verdict of the 
jury awarded $10,000 damages; the trial court reduced this 
verdict to $6,300, and this court directed a further remit- 
titur of $1,300, but refused to set aside the judgment as 
excessive, if the remittitur was entered. In Fremont, EH. 
¢€ M. V. R. Co. v. Leslie, 41 Neb. 159, the verdict of the 
jury was for $5,000 damages; the trial judge compelled a 
remittitur of $2,350 of the verdict awarded, and this court 
directed a further remittitur of $1,450, leaving a judgment 
of $1,200, or less than one-fourth of the amount awarded 
by the verdict of the jury. In the still more recent case of 
Swift & Co. v. Holoubek, 62 Neb. 31, on rehearing a judg- 
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ment for $11,500 awarded plaintiff for the loss of his 
hand was by order of this court reduced by a remittitur 
to $7,500. There is a certain similiarity in the nature of 
the injury in the Holoubek case and the case at bar; the 
difference being that one injury was for the loss of a 
hand and the other for the loss of a foot. In the one case 
the plaintiff had a less expectancy of life but was shown 
to have been'a day laborer capable of earning $1.25 a day; 
in the instant case the plaintiff is an infant and might be 
capable of following any avocation or profession in life. 
Each of these cases was twice tried to a jury and in each 
the verdict in the first instance was for $5,000. In the 
Holoubek case on a retrial the first verdict was increased 
to $11,500, and in the instant case, as already stated, in the 
retrial the jury awarded $18,000, which was reduced by 
the trial court to $12,000. We readily can see that there, 
is no fast and loose rule to establish a monetary value of 
the injury received in either of these cases; but this thing 
is certain, that the loss of a foot by a healthy four year old 
child with an expectancy of 51 years of life is a serious 
injury which should be responded to in substantial damage 
from the party whose negligence inflicted it. But as puni- 
tive and exemplary damages are not allowed in this state, 
we are impressed with the idea that, as compared with 
judgments approved by this court in cases of partial simi- 
larity, the judgment for $12,000 under all the facts and 
circumstances surrounding the injury is somewhat exces- 
sive, and in view of the holding of this court in Swift & Co. 
v. Holoubek, supra, we think that a further remittitur of 
$3,000 should be entered by plaintiff within 30 days, and 
that if such remittitur be entered the judgment of the dis- 
trict court for $9,000 as of ‘the date thereof should be 
affirmed; otherwise the judgment be reversed and the cause 
remanded for further proceedings. 

It is therefore recommended that, if plaintiff enter a 
remittitur of $3,000 within 30 days, the judgment of the 
district court be affirmed; otherwise, the judgment be re- 
versed and the cause remanded for further proceedings. 

Hastines and AMES, CC., concur. 
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By the Court: For the reasons stated in the foregoing 

_ opinion, if the plaintiff enter a remittitur of $3,000 within 

30 days, the judgment of the district court is affirmed; 

otherwise, the judgment is reversed and the cause re- 
manded for further proceedings. 


JUDGMENT ACCORDINGLY. 


JOHN REED, APPELLANT, V. MATHILDA A. REED, APPELLEE. 
FWirzep JANUARY 21, 1904. No. 13,270. 


1. Actions: JornpER. An action to determine property rights not 
growing out of the marriage relation can not be joined with an 
action for divorce. 


DEMURBREB. Where such causes of action are joined in a 
petition, a demurrer thereto for misjoinder of causes of action 
should be sustained. 


3. Witness: ComprTency. In a suit by a married man against his 
wife to declare a trust in his favor in real estate of which she 
is in possession and to which she holds the legal title, and to 
quiet the title thereto in himself, the husband is not a competent 
witness. 


APPEAL from the district court for Douglas county: 
CuHaRLeS T. DICKINSON, JUDGE. Affirmed. 


David Van Etten, for appellant. 
ET, Farnsworth and W. R. Patrick, contra. 


BARNES, C. 


On the 14th day of December, 1900, appellant filed a 
petition in the district court for Douglas county against 
his wife, Mathilda A. Reed, charging her with adultery, and 
also alleging, as a second cause of action, that she held 
certain real property in trust for him, the same having 
been purchased with his money, and the title thereto hay- 
ing been taken in her name. The petition concluded with 
a prayer for an injunction restraining the appellee from 
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incumbering or conveying the property pendente lite, and 
for a divorce, together with a decree confirming and quiet- 
ing the title to the real estate described therein, in the 
plaintiff. To this petition an answer was filed, which 
in effect denied all of its allegations except the one of 
the marriage relation. It also contained an affirmative 
allegation that the property was purchased by the appellee, 
with her own separate money and means; that the appel- 
lant had no right, title or interest therein, and never con- 
tributed anything to the purchase price thereof. It also 
contained counter charges of infidelity and cruelty on the 
part of the plaintiff, and prayed that defendant be granted 
a decree of divorce. A reply was filed, and on the issues 
thus joined a trial was had which resulted in a decree 
denying both parties a divorce, and a dismissal of the 
divorce proceedings, together with a refusal of the court to 
pass on the question of the property rights of the parties. 
The appellant prosecuted error to this court where so much 
of the decree as denied him a divorce was affirmed. And it 
was held that two causes of action were improperly joined 
in his petition, but no objection thereto having been made 
in the district court it was the duty of that court to try 
and adjudicate his property rights. The cause was re- 
manded to the district court for a trial and determination 
of that question. See 65 Neb. 849. On a return of the 
mandate to the district court appellant filed therein what 
he denominated as an amended and supplemental petition, 
which contained all of the allegations of his original peti- 
tion, including his cause of action for a divorce. There- 
upon the appellee demurred to the new pleading for a mis- 
joinder of causes of action. The demurrer was sustained, 
and the appellant thereafter prepared another petition 
for a divorce, which he had docketed as a separate and 
distinct action, and prepared and filed another amended 
petition herein in which he again persisted in stating all 
of the facts alleged in his original petition, together with 
other matters, as grounds for a divorce. On a motion for 
that purpose the trial court ordered so much of the peti- 
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tion as related to the divorce proceedings stricken from 
the record. Thereafter an answer was filed to which the 
the appellant replied, and the cause came on for trial on 
the question of the property rights of the parties. At 
such trial the appellant offered himself as a witness to 
prove his ownership of the property as against his wife. 
His evidence was objected to on the ground that the hus- 
band can in no case be a witness against a wife, nor the 
wife against the husband except in a criminal proceeding 
for a crime committed by one against the other. The ob- 
jection was sustained, and appellant’s testimony was ex- 
cluded, to which ruling an exception was duly taken. 
Thereupon one H. W. Barnum was called as a witness 
for the appellant, and testified in substance that he entered 
into a contract to lower the house called Reed’s Hotel, sit- 
uated in South Omaha, it being a part of the property 
described in the petition, to grade; that the contract was 
signed by Mrs. Reed, but that the negotiations leading 
up to it were made with Mr. Reed; that he never had any 
conversation with Mrs. Reed about the matter at any other 
time than when the contract was signed. With this evi- 
dence the appellant rested his case, and the trial court 
rendered a judgment in favor of the appellee, dismissing 
the petition. From that judgment the case comes here 
on appeal. 

Many reasons are urged for a reversal of the judgment, 
but two of which are entitled to our consideration. 

1. It is contended that the court erred in sustaining the 
demurrer to the last amended petition. This contention 
can not be sustained. As stated in our former opinion in 
this case, the rule without exception is, that property 
rights not growing out of the marriage relation can not be 
joined with an action for a divorce. Reed v. Reed, 65 Neb. 
849; 2 Nelson, Divorce, sec. 786; Uhl v. Uhl, 52 Cal. 250. 
Equitable relief can not be prayed for in a divorce proceéd- 
ing. 1 Am. & Eng. Ency. Pl. & Pr. 199; Dunbar v. Dunbar, 
1 Clev. Law Rep. (Ohio) 148. Indeed, it is believed that 
no well considered case can be found where such joinder 
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has been permitted. When the appellant, in total disre- 
gard of our former judgment, filed a supplemental and 
amended petition it was proper for the defendant to demur 
to it for a misjoinder of causes of action and it was the 
duty of the trial court to sustain the demurrer. So ap- 
. pellant’s contention, on this point, must fail. 

2. It is strenuously urged by appellant that the court 
erred in sustaining the defendant’s objection to his evi- 
dence offered on the trial of the question of property rights, 
put in issue by the pleadings. Section 331 of the code pro- 
vides that “The husband can in no case be a witness 
against the wife, nor the wife against the husband, except 
in a criminal proceeding for a crime committed by the one 
against the other, but they may in all criminal prosecu- 
tions be witnesses for each other.’ At common law 
neither husband nor wife could testify one against the - 
other in any case. Section 331 is simply a modification of 
the common law rule which permits them to testify only in 
criminal proceedings for a crime one against the other. 
From the very necessity of the case they are permitted to 
testify against each other in divorce proceedings, but these 
are the only modifications of the rule which otherwise re- 
mains the same as at common law. Solomon v. Solomon, 
3 Neb. (Unof.) 540; Greene v. Greene, 42 Neb. 684; Skin- 
ner v. Skinner, 38 Neb. 756; Niland v. Kalish, 37 Neb. 47. 

It follows that the court properly excluded this evidence. 
We have quoted, above, all of the evidence offered and re- 
_ ceived by the court, and it is clearly insufficient to sustain 
a decree for the appellant. The only judgment which the 
court could have rendered, under these circumstances, -was 
one of dismissal. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


ALBERT and GLANVILLE, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


Vou. 70] JANUARY TERM, 1904. 


Reed v. Reed. 


4 
4 
oO 


JOHN REED, APPELLANT, V. MATHILDA A. REED, APPELLER. 
Firzep January 21, 1904. No. 13,271. 


1. Divorce: Temporary ALIMONY. What sum the husband may be 
required to pay his wife during the pendency of a divorce suit 
as temporary alimony, expense money and counsel fees, to enable 
her to properly defend the action, are matters within the dis- 
cretion of the district court. 


2. Misjoinder: DemMuURRER. Where a petition for a divorce contains a 
second cause of action for the settlement and adjudication of 
property rights, not growing out of the marriage relation, a 
demurrer thereto for misjoinder of causes of action should be 
sustained. ; 


4 : Morton To Strike. After a demurrer for a mis- 
joinder of causes of action has been sustained, and the plaintiff 
files a new petition, and again inserts therein allegations relating 
to the second cause of action, a motion to strike such allegations 
should be sustained, and the objectionable matter thus eliminated 
from the pleading. 


4. Temporary Alimony: ConstTITruTionaL Law. It is entirely within 
the sound discretion of the district court to require the husband 
to pay the sums of money allowed the wife as temporary alimony 
and counsel fees in a divorce case, to enable her to make a proper 
defense, as a condition precedent to the right to further prosecute 
his action. And an order requiring such payment does ‘not conk 
flict with any right guaranteed him by our constitution. 


ApPrEaL from the district court for Douglas county: - 
Cuarues T. DICKINSON, JUDGE. Affirmed.’ 


David Van Etten, for appellant. 


E. T. Farnsworth and W. R. Patrick, contra. 


BARNES, C. 


The plaintiff commenced an action in the district court 
for Douglas county to obtain a divorce from the defendant, 
and also to have her declared trustee for him to certain 
property, to which she held the title. The district court 
refused, after a full and fair trial, to grant a divorce to 
either party and dismissed the cause of action relating to 
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the property, without prejudice. Error was prosecuted to 
this court, and that part of the decree refusing a divorce 
was afiirmed, while the judgment of the court dismissing 
the suit as to the property interests was reversed. In our 
opinion it was held that the two causes of action were 
improperly joined in the petition filed in the lower court, 
but, owing to the absence of any objection on that ground, 
the misjoinder was waived, and the court erred in not de- 
termining the whole controversy. Reed v. Reed, 65 Neb. 
849. After the cause was remanded to the district court 
for a trial of the property rights, the plaintiff songht to 
reinstate and retry both causes of action by filing a so- 
called amended and supplemental petition, in which he 
reiterated all of his former charges against the defendant, 
and made an ineffectual attempt to plead new grounds for 
a divorce. The defendant thereupon made an application 
for an order requiring the plaintiff to pay her temporary 
alimony, attorneys’ fees and suit money in order to enable 
her to properly defend the action, and upon a full hearing 
the court ordered that the plaintiff pay to the clerk of the 
court, within five days, the sum of $200 as attorneys’ fees, 
together with the sum of $50 as suit money; and it was 
further ordered that the plaintiff should pay to the clerk 
of the court, for support and maintenance of the defendant 
during the pendency of the action, the sum of $10 a week, 
on each Monday morning, beginning Monday, January 
12, 1908. To this order the plaintiff excepted, and on 
January 12, 1903, moved the court to set aside its said 
order, which motion after due hearing was overruled. The 
defendant thereupon demurred to the amended and sup- 
plemental petition, for a misjoinder of causes of action. 
The demurrer was sustained, and the plaintiff took leave 
to separate his causes of action and had them docketed 
as separate cases. After docketing the divorce case, which 
is the one at bar, plaintiff filed another petition in which 
he reiterated all of the statements contained in his original 
petition, and on the defendant’s motion the court struck 
out of the petition all that part of it which related to the 
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property claims, after which an answer was filed and the 
cause came on in due time for trial. At the commencement 
of the trial the court was advised by the defendant that its 
order in relation to alimony, suit money and attorneys’ 
fees had not been complied with; and the defendant ob- 
jected to the plaintiff being permitted to proceed with 
the trial of his cause until he should comply with the 
order of the court. It appears from the record that an in- 
effectual attempt was made to collect the money specified 
in the order of the court by execution; that the plaintiff 
had neglected and refused to comply with the court’s order, 
although nearly three months had elapsed after it was 
made, and after his motion to set aside the order had been 
denied before the cause came on for trial. The plaintiff 
still refused to comply with said order, and on the hearing 
of the defendant’s objection to the plaintiff being allowed 
to further proceed with the trial, a lengthy discussion took 
place between counsel for the plaintiff and the court, and 
_ although this discussion, or dialogue, is set forth in full 
in the bill of exceptions, we deem it unnecessary to quote 
it. It is sufficient to say that the court informed the 
plaintiff’s counsel that he could proceed with the trial 
whenever he complied with the order of the court, and that 
until he should so comply with the court’s order, or show 
his inability to do so, the trial would be held in abeyance. 
Counsel for the plaintiff thereupon stated that he would 
not comply with the order, that that question might as 
well be settled first as last; and ordered the clerk to make 
a transcript for the purpose of prosecuting error to this 
court. The court thereupon dismissed the case, and from 
said judginent of dismissal the plaintiff prosecutes error. 
Counsel persists in rearguing the original charges and 
allegations of adultery contained in his former suit, and 
attacks our judgment therein. But these matters are fore- 
closed by that judgment, and the only questions which we 
can properly consider, are: First, the order of the court 
allowing temporary alimony, attorneys’ fees and suit 
money, and its refusal to set aside said order. Second, the 
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order sustaining the demurrer. Third, the order striking 
out of the petition the allegations relating to property in- 
terests. Fourth, the refusal of the court to allow plain- 
tiff to proceed with the trial and the dismissal of the 
cause for the absolute refusal of the plaintiff to comply 
with its order for the payment of temporary alimony. 

1. It is provided by section 12, chapter 25 of the Com- 
piled Statutes of 1903 (Annotated Statutes, 5335), that 
“In every suit brought, either for a divorce or for a separa- 
tion, the court may in its discretion require the husband 
to pay any sum necessary to enable the wife to carry on 
or defend the suit during its pendency; and it may decree 
costs against either party, and award execution for the 
same; or it may direct such costs to be paid out of any 
property sequestered, or in the power of the court, or in 
the hands of a receiver.” It thus appears that there was 
ample statutory provision for the order complained of. 
In the case of O’Brien v. O’Brien, 19 Neb. 584, it was held 
that the court may order the husband to pay into court a 
reasonable sum of money to enable the wife to prosecute 
the action, where she seeks a modification of a decree of 
divorce alleged to have been obtained by fraud of the hus- 
band. In Callahan v. Callahan, 7 Neb. 38, it was held that 
a reasonable allowance of alimony, during the pendency 
of an action for divorce, brought into the supreme court 
upon appeal, will be made. In Brasch v. Brasch, 50 Neb. 
73, it was held within the power of the court to order the 
husband to pay a certain sum of money to his wife during 
the pendency of a divorce suit for her expenses in pros- 
ecuting or defending the action. See, also, Cochran v. 
Cochran, 42 Neb. 612. It thus appears that the power of 
the court to make the allowance, complained of in this 
case, is no longer an open question; and after a careful 
examination of the record we are unable to say that the 
court erred, or was guilty of an abuse of discretion in re- 
fusing to set aside its order. 

In Brasch v. Brasch, supra, it was held that allowances 
made in a divorce suit by a district court, for the temporary 
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support of the wife, for expenses and attorneys’ fees, will 
not be disturbed unless it appears that the court abused 
its discretion. It was further held that “What sum a hus- 
band may be required to pay to his wife for her support 
during the pendency of a divorce suit for her ‘expenses’ 
in prosecuting or defending the action, for counsel fees, 
* * * ave matters within the discretion of the district 
court.” The record discloses that the question of the 
allowance of temporary alimony, together with its amount, 
was litigated on affidavits and evidence produced on both 
sides, upon consideration of which the court made the 
order complained of. It seems proper in all respects, and 
appears to have been the exercise of a sound discretion 
by the trial judge. 

2. It is contended that the court erred in sustaining the 
demurrer to the plaintiff’s so-called amended and supple- 
mental petition. This contention can not be sustained. 
It was stated in our former opinion in this case that the 
rule, without exception, is that property rights not growing 
out of the marriage relation can not be joined with an 
action for a divorce. It may be further stated that equi- 
table relief can not be prayed for in a divorce proceeding. 
When the case was sent back to the district court for trial 
on the question of the property rights of the parties, the 
plaintiff sought to avoid the consequences of the former 
trial and judgment by filing what he called an amended 
and supplemental petition, in which he again joined the 
two causes of action in utter disregard of our former opin- 
ion. When this pleading was filed it was proper for the 
defendant to attack it in the same manner as though it 
was an original petition filed in a suit just commenced. 
The way to reach the misjoinder was by a demurrer, and 
the court properly sustained the same. 

38. After the demurrer was sustained the plaintiff filed 
another petition in which he again embodied the same ob- 
jectionable matter. It was proper practice for the defend- 
ant to move to strike these allegations out of the pleading, 
and the court, by an order sustaining the motion, finally 
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eliminated it, and left the petition standing as one for 
divorce alone. 

4, We come now to the question as to whether or uot 
the court erred in refusing to allow the plaintiff to pro- 
ceed with the trial of his case without complying with the 
order for the payment of temporary alimony, and in dis- 
missing the action because of an absolute refusal on plain- 
tiff’s part to comply with that order. This question seems 
to have been settled in the case of Brasch v. Brasch. supra, 
where it was held that “It was entirely within the discre- 
tion of the district court when the sums allowed for 
temporary alimony should be paid, whether before the final 
hearing of the action and as a condition precedent to the 
right of the husband to further prosecute or defend, or to 
postpone such payment until the final hearing.” 

It is contended, however, that the order of the court 
was a violation of the rights of the plaintitf as defined by 
section 9, article 1 of the constitution of 1875. An exam- 
ination of that section convinces us that counsel has made 
a mistake in his citation, and that he intended to cite 
section 18, article 1, which provides that “All courts shall 
be open, and every person, for any injury done him in his 
lands, goods, person or reputation, shall have a remedy by 
due course of law, and justice administered without denial 
or delay.” Counsel seems to think that this section of the 
constitution guaranteed him a trial of his case, whether 
he complied with the reasonable orders and rules of the 
court or not. In this he is mistaken. Due process of law, 
as specified in this section, has been defined as follows: 
“Law in its regular course of administration through 
courts of justice.” “Due process of law, in each particular 
case, means such an exertion of the powers of the govern- 
ment as the settled maxims of law permit and sanction, 
under such safeguards for the protection of individual 
rights as those maxims prescribe for the class of cases to 
which the one in question belongs.” Hx parte Ah Fook, 
49 Cal. 402. “Due process of law, * * * is a course of legal 
proceedings, according to those rules and principles which 
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have been established in our systems of jurisprudence for 
the protection and enforcement of private rights.” South 
Platte Land Co. v. Buffalo County, 7 Neb. 253. Due proc- 
ess of law may be said to be satisfied whenever an oppor- 
tunity is offered to invoke the equal protection of the law 
by judicial proceedings appropriate for the purpose and 
adequate to secure the end and object sought to be attained. 

The court in this case was open to the plaintiff for the 
trial of his cause whenever he complied with its reasonable 
rules of practice, and its orders properly made in the proc- 
ess of the litigation. It can not be successfully contended 
that a plaintiff may have a trial of his cause without regard 
to rules of practice, to forms or precedents, or the reason- 
able methods of procedure adopted by the courts. In order 
to guarantee the plainitff a speedy trial, and that justice 
should be administered to him without denial or delay, 
our courts must be held to have the inherent power to 
enforce their reasonable orders, for without such power 
an attempt to administer justice would inevitably result 
in a failure to accomplish the end sought. It was within 
the power of the court to require the plaintiff to comply 
with its order before permiting him to proceed with the 
trial, and his refusal to comply with this order was the 
only thing which prevented him from having his case ad- 
judicated upon its merits. If he had complied with this 
order, or if he had shown to a reasonable certainty that 
he was unable to comply with it, no doubt the court would 
have permitted him to try his case instead of dismissing it 
without a hearing. 

The plaintiff alone is to blame for the situation in 
which he finds himself, and we recommend that the judg- 
ment of the district court be affirmed. 


ALBERT and GLANVILLE, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
53 
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SAMUEL BRUMBATCH, APPELLANT, v. THOMAS H. JONES 
ET AL., APPELLEES. 


Fuep January 21, 1904. No. 13,282. 


1. Creditors’ Suit: Insunction. A creditor whose claim has not been’ 
reduced to judgment, and who has neither a general] nor specific 
lien on his debtor’s property, is not entitled to have such property 
impounded as security for the claim, nor is such creditor entitled 
to an injunction restraining his debtor from disposing of some 
or all of his property. 


2. Mere insolvency and inability to reach a particular fund 
by garnishee process are not sufficient to take a case out of the 
general rule above stated. , 

3. RemeEDy aT Law: Dismissat. Whenever, on the trial of a 


creditor’s action, it appears that the plaintiff has a remedy at 
law, the equitable proceedings should be dismissed. 


APPEAL from the district court for Lancaster county: 
Epwarp P. Houmgs, Jupen. Affirmed. 


Mockett & Polk, for appellant. 


Frederick Shepherd, contra. 


BARNES, C. 


The appellant commenced this action, in the nature of 
a creditor’s bill, against Augusta May Jones, Elizabeth C. 
Jones, executrix of the last will and testament of Maurice 
Edward Jones, deceased, and Thomas H. Jones, and E. E. 
Page, a copartnership, doing business as the Forest City 
Novelty Company, in the district court for Lancaster 
county, for a so-called accounting and to recover judgment 
on a certain promissory note for the sum of $600 executed 
and delivered on the 15th day of Februarv,1900,by Thomas 
H. Jones, and E. E. Page, doing business as the Forest 
City Novelty Company, and signed by Augusta May Jones 
as surety, to the Handy Wagon Company, and of which 
the appellant is the owner. In addition to the accounting, 
the object and purpose of the suit was to restrain Eliza- 
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beth C. Jones, as executrix aforesaid, from paying over to 
Augusta May Jones a legacy of $1,000 left her by the will 
of Maurice Edward Jones, and to require her, as such ex- 
ecutrix, to pay the money, or so much thereof as might be 
necessary, into the court for the satisfaction of the sum 
found due the appellant from Augusta May Jones, on the 
promissory note aforesaid. The trial resulted in a decree 
for the defendants, dismissing the plaintiff’s petition, and 
he brings the case here by appeal. 

It appears that the note above mentioned was executed 
at Cleveland, Ohio, was due six months after the date 
thereof, and was payable to the order of the Handy Wagon 
Company at the First National Bank of Canton, Ohio; 
that it was signed by the Forest City Novelty Company 
as principal, and by Mrs. May Jones as surety; that the 
Handy Wagon Company had been dissolved, and the note 
turned over to the appellant as his sole property; that the 
surety, Augusta May Jones, is the wife of Thomas H. 
Jones, and now resides, and at all times since the making 
of the said note, has resided in the state of Ohio, of which 
state the appellant is also a resident; that E. E. Page and 
Augusta May Jones were both insolvent, except for her 
interest in the estate of Maurice Edward Jones. As to 
the solvency or insolvency of her husband, Thomas H. 
Jones, the record is not exactly clear. 

It further appears that on the 19th day of February, 
1899, Maurice Edward Jones, then a resident of the city 
of Lincoln, Nebraska, departed this life, leaving a last will 
and testament; that by the terms of said will Elizabeth C. 
Jones was named as executrix thereof; that she duly 
‘qualified and accepted said trust on the 2d day of May, 
1889; that the deceased left an estate in Lancaster county, 
Nebraska, also in the states of Kansas, Texas and Alabama, 
the total value of which was $15,000; that by the terms of 
the will it was provided that after five years from the date 
of the death of the testator, enough of the property left 
by him should be sold to realize $3,000; $1,000 of which 
was to be paid to the defendant, Augusta May Jones, as 
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a specific legacy ; that Elizabeth C. Jones was the residuary 
legatee of the entire estate, except the $3,000 above men- 
tioned. 

This action was commenced on the 10th day of May, 
1901, and it further appears that on or about the Ist day 
of September, 1899, Augusta May Jones entered into an 
oral agreement with Elizabeth C. Jones in her individual 
capacity, and not as executrix, by which Elizabeth agreed 
to take Augusta’s minor son into her family in the city of 
Lincoln where she resided, and to board, clothe and educate 
him in the schools of said city, and was to receive in pay- 
ment therefor the $1,000 legacy left Augusta by the will 
aforesaid; that said agreement was partly performed at 
the time of the commencement of this suit, in this: that 
Elizabeth had taken her said nephew into her family; had 
boarded, clothed and sent him to school from the 1st day of 
September, 1899, until the 10th day of May, 1901, and had 
expended, for that purpose, about half of the $1,000 due 
from her to his mother; and that said arrangement was 
entered into in good faith, without any knowledge on the 
part of Elizabeth of any liability on the part of Augusta 
by reason of the note in question; that there was no inten- 
tion or purpose on the part of either of them in making 
such arrangement to evade the payment of any liability 
on the note, or in any way to hinder, delay or defraud any 
creditors of the said Augusta May Jones. 

It further appears that some six months before the com- 
mencement of this action the persons interested in the 
estate of Maurice Edward Jones desiring to have the estate 
settled and procure the money due them therefrom with- 
out the delays incident to the final proceedings in probate 
court, entered into an agreement with the said executrix 
by which she paid, or agreed to pay them, and each of them, 
forthwith their respective legacies, and to receive the 
estate described in the will as her own private property; 
that said agreement and settlement had been carried out 
so far as Augusta May Jones was concerned, and before 
the commencement of this action she had executed a full 
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release of all her right, title and interest in said estate 
to the said Elizabeth C. Jones; that such release, however, 
was not fully completed as to all of the other legatees, but 
was at that time in the process of execution, and was be- 
ing sent from place to place for proper acknowledgment ; 
that in due time said settlement was approved by the pro- 
bate court, and the executrix was discharged. It further 
appears that no action at law had ever been commenced by 
the appellant against any of the signers of the note in 
question; that no judgment had ever been obtained against 
them, or any of them, and of course no execution had ever 
been issued and returned nulla bona. Such, in effect, were 
the findings of the trial court. Appellant excepted to one 
of the findings, but in this instance we are not required to 
pass on the exception, because the appeal brings the case 
here for trial de novo, and according to the act of 19038 
providing for appeals to this court, and our present rules, 
we are required to retry the issues and reach independent 
conclusions. 

The first question for our determination is, whether or 
not, under the circumstances disclosed in this record, a 
creditor’s bill can be maintained; in other words was it 
necessary for the appellant, who is simply a general credi- 
tor of Augusta May Jones, to obtain a judgment at law 
. against her on his note, issue an execution on such judg- 
ment, and have it returned unsatisfied as a condition 
precedent to the maintenance of this action. We are fully 
committed to the rule that a creditor whose claim has not 
been reduced to judgment, and who has neither a general. 
nor specific lien on his debtor’s property, is not entitled to 
have such property impounded as security for the claim; 
nor is such creditor entitled to an injunction restraining 
his debtor from disposing of some or all of his property; 
neither is he entitled to a decree canceling a fraudulent 
transfer already made. Missouri, Kansas & Texas Trust 
Co. v. Richardson, 57 Neb. 617. Even an attaching cred- 
itor before obtaining judgment can not maintain an action 
to have an alleged fraudulent conveyance set aside. Wein- 
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land v. Cochran, 9 Neb. 480. Such an action can only be 
maintained by a judgment creditor. Weil é Cahn v. Lan- 
kins, 3 Neb. 384; Crowell v. Horacek, 12 Neb. 622; Keene 
v. Sallenbach, 15 Neb. 200; Kennard, Daniel & Co. v. Hol- 
lenbeck, 17 Neb. 362; Sayre v. Thompson, 18 Neb. 33; 
Warren v. Peabody, 27 Neb. 224. Appellant claims, how- 
ever, that because of the nonresidence of the parties, their 
insolvency, and the fact that the legacy in the hands of the 
executrix was not subject to garnishment, this case is an © 
exception to the rule, and that he can maintain the action. 
The record discloses that the appellant and his debtor are 
both residents of the state of Ohio. No reason is shown 
why he did not obtain a judgment against her in an action 
at law before coming here and resorting to this proceed- 
ing. Irom an examination of the defenses interposed it 
may be possible that the appellant could not have obtained 
a judgment against Mrs. Jones in an action at law where 
the issues could have been tried to a jury unincumbered 
by equitable considerations, and this is one of the very 
best reasons why he should be required to reduce his claim 
to a judgment in the jurisdiction where both parties reside 
before attempting to invoke the aid of equity in a foreign 
jurisdiction. Again, insolvency and the fact that the fund 
was not subject to garnishment in the hands of the ex- 
ecutrix, are not sufficient to take the case out of the gen- 
eral rule. This question was very fully considered in the 
case of Crowell v. Horacek, 12 Neb. 622. In that case the 
plaintiff in his petition, after setting forth the cause of 
action against Horacek, stated “That fur the purpose of 
defrauding his creditors, Horacek sold his personal prop- 
erty, including 21 road scrapers, afterwards sold to Stan- 
ton county, to his wife Mary Horacek; that he is wholly 
insolvent, and has no means to pay the plaintiff’s claim, 
except such as may be derived from the sale of the personal 
property sought to be applied in this case; that on the 
20th day of June, 1881, Mary Horacek sold and delivered 
the road scrapers to Stanton county; that the clerk of 
said county drew a warant in favor of the said Mary 
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Horacek for the sum of $88, which warrant was duly 
signed and sealed, and said clerk, unless restrained, will 
deliver said warrant to said Mary Horacek; that the 
plaintiff has no adequate remedy at law,” etc. And it was 
held that a court of equity will not, at the suit of a mere 
creditor who has not reduced his claim to judgment, in- 
terfere by injunction to restrain a debtor from any dis- 
position of his property which he may see fit to make. 
The reason of the rule seems to be that until the creditor 
has established his title he has no right to interfere, and 
it would lead to an unnecessary and perhaps a fruitless 
and oppressive interruption of the exercise of his debtor's 
rights. Unless he has a certain claim upon the property 
of the debtor he has no concern with his frauds. 

The foregoing case and the one at bar are alike in their 
general features; there, as here, was the question of in- 
solvency; there, as here, was the question of the want of 
power to reach the property by garnishment. For it is 
well settled that a county is not subject to garnishment. 
_ State v. Eberly, 12 Neb. 616. We have examined the 
authorities cited by the appellant as far as possible, and 
find that they are not in point. In some of them there 
was a judgment but no execution, while in others the ac- 
tion was sustained because the creditor had obtained, in 
some manner, a specific lien on’the property sought to be 
subjected to the payment of his claim. It is contended, 
however, that the case of Fairbanks, Morse & Co. v. Wel- 
shans & Co., 55 Neb. 362, affords grounds which would 
authorize us to depart from the general usages and pre- 
cedents of equity, but we do not so understand it. In that 
ease the relief was denied to the non-judgment creditor, 
and the discussion in the opinion was mere dictum. The 
law of each case decided by this court is found in the 
syllabus and reasons therefor contained in the body of the 
opinion are not always binding on the court. In Holliday 
0. Brown, 34 Neb. 232, it was said: “There is an unwrit- 
ten rule in this court that the members thereof are bound 
only by points decided in the syllabus of each case. Hach 
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judge in the body of an opinion necessarily must be per- 
mitted to state his reasons in his own way, without binding 
the members of the court to assent to all such reasoning, 
aithough they may concur in the conclusions reached.” 
We therefore hold that under the facts established by the 
record, the action can not be maintained. If this were not 
sufficient to dispose of the case there is another reason 
why the judgment of the trial court must be affirmed. It 
is contended by the appellant that there were $500, or 
more, due from Elizabeth C. Jones to Augusta May Jones 
at the commencement of this action; and that the fund 
so unpaid should be held liable for the satisfaction of the 
appellant’s claim. This fact alone was sufficient, as soon 
as its truth was ascertained, to deprive the court of juris- 
diction, if it ever had any, because it conclusively appears 
that Elizabeth was simply a debtor to Augusta May Jones 
for the amount of the unpaid balance of the debt incurred 
by her in the settlement of the legacy; that she owed this 
money to Augusta May, as an individual, and did not hold 
it as a trust fund, or in her capacity as executrix. It fol- 
lows that Elizabeth C. Jones was liable to garnishment in 
an attachment suit, and could have been required to pay 
the money into court on garnishee process. It thus ap- 
peared that the appellant had an adequate remedy at law, 
and that fact alone justified the district court in dismiss- 
ing the action. 

For the reasons above given we recommend that the 
judgment of the district court be affirmed. 


ALBERT and GLANVILLE, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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GeEorRGE H. VRADENBURG, APPELLER, Vv. FrRaNK A. JOHN- 
SON ET AL., APPELLANTS. 


Firtep January 21, 1904. No. 13,369. 


Foreclosure Sale: OsyEecTIoNS TO CoNFIRMATION. Technical objections 
on the confirmation of a judicial sale, where the matters com- 
plained of are not shown to have resulted in any prejudice to 
the rights of the person making the objections, should be dis- 
regarded. 


APPEAL from the district court for Douglas county: 
JACOB Fawcert, JUDGE. Affirmed. 


BE. W. Eller, for appellants. 


George A. Magney, contra. 


BARNES, J. 


This is an appeal from a decree of the district court for 
Douglas county confirming the sale of real estate in satis- 
faction of a judgment of foreclosure rendered in that court. 
The objection to the sale and confirmation is, that the 
successful bidder was not present at the sale. The sheriff’s 
return to the order was in the usual form, and it was 
certified therein, among other things, as follows: “On the 
30th day of December, A. D. 1902, at 10 o’clock A. M. of 
said day, after having so advertised the sale for more than 
thirty days, and at the time and place stated in said notice, 
I offered the lands and tenements for sale, at public auc- 
tion, and sold the same to George H. Vradenburg, the 
owner of the decree herein, as follows: to wit, lot 12, in 
block 1, in what is known on the map or plan of the city of 
Omaha as ‘Comer’ in the city of Omaha, county of Douglas 
and state of Nebraska, for the suin of eleven hunded and no 
100 dollars; said sum being the highest amount offered, 
and not less than two-thirds the appraised value thereof.” 

Appellant offered in support of his objection, his own 
affidavit, in which he says: “That he was present at the 
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door of the court house all the time the deputy sheriff 
was there from 10 to 11 o’clock A. M.; that no person was 
present and bid upon said property at said sale; that about 
the hour of 11 o’clock A. M. the deputy sheriff again offered 
said premises for sale and no person bid thereat; yet, 
notwithstanding that no person was present and bid upon 
said property at said sale, said deputy sheriff declared the 
premises sold to George H. Vradenburg. Affiant says 
that George H. Vradenburg was not present, neither was 
any person for him present at said sale on said day, and 
no one at said time and place of sale bid upon said 
premises.” 

This was all of the evidence offered by said appellant, 
and so the question presented is, was the unsupported 
affidavit of the appellant sufficient to overthrow the return 
of the officer? In our opinion it was not. Even if the 
affidavit of the appellant were true it would not be suffi- 
cient to defeat the confirmation of sale; we do not think 
it absolutely necessary for a bidder to be present at the 
time of sale, either in person or by his agent. He could 
submit the amount of his bid to the sheriff before the prop- 
erty was offered for sale. In other words, he could inform 
the sheriff that at the sale he would bid a certain sum for 
the premises, and if no one made a higher or better bid the 
sheriff would be authorized to declare a sale on said offer. 
Especially is this true where it is not made to appear that 
the amount bid was less than the real value of the premises, 
and where no showing is made of prejudice or injury to the 
appellant’s rights. Again, the district court having passed 
upon this question on the return of the officer and the 
affidavit in question, and having by his findings sustained 
the officer’s return as against the appellant’s affidavit, 
there is no reason why we should disturb such finding. 

For the foregoing reasons, the judgment of the district 
court confirming the sale is 

AFFIEMED. 
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NEBRASKA LAND & I'BEDING COMPANY Vv. Isaac G. TRAUER- 
MAN ET AL. 


Fiiep January 21, 1904. No. 13,375. 


1. Pleading: AMENDMENT. The matter of permitting the filing of 

‘ amended pleadings at any time during the trial is confided to 
the sound discretion of the district court and, unless it clearly 
appears that the court has been guilty of an abuse of such dis- 
cretion, its orders in that behalf will not be disturbed. 


2. Contract: Paro. EvipENce. Where a contract of sale has been con- 
summated by writing, the presumption is that the writing con- 
tains the whole contract, and in absence of fraud, mistake, or 
ambiguity of expression in the contract itself, parol evidence is 
inadmissible to change or vary its terms. 


8. New Trial. If an instruction be given, not called for by the evi- 
dence, and which appears to have a. tendency to prejudice the 
party complaining, a new trial will be granted. 


Error to the district court for Cherry county: JaMns 
J. HARRINGION, JUDGE. Reversed. 


Albert W. Crites, for plaintiff in error. 


Allen G. Fisher, contra. 


BARNES, J. 


On the 3d day of September, 1900, the parties to this suit 
entered into the following contract: 


“A contract made and entered into this 3d day of Sep- 
tember, by and between the Nebraska Land & Feeding 
‘Company of Chadron, Nebraska, party of the first part, 
and I. G. Trauerman & Company of Sioux City, Iowa, 
party of the second part. The party of the first part 
hereby selis and agrees to deliver to the party of the 
second part one thousand steer calves, all born in the 
year 1900. Each calf to have a white or brockle face, the 
calves to be delivered at Irwin, Nebraska, in two deliveries 
of five hundred each. The first delivery to be October 12, 
1900, and the second delivery to be October 27, 1900. It is 
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understood and agreed that no calf shall be so delivered 
that is not old enough to be weaned; also that black, roan, 
red and white, or red calves with red or brockle faces may 
be delivered and accepted. The party of the second part 
agrees to accept the calves delivered as above, and pay for 
the same as follows: $21 for each calf so delivered ; $2,000 
to be paid on signing this contract, the balance at the time 
of delivery. After first delivery $1,000 shall be left with 
the parties of the first part till final settlement. 
“Signed in duplicate. 
“NEBRASKA LAND & FEEDING COMPANY, 
“By WILL G. Comstock, V. Pres. 
“Witness: C. J. BEACHMIN. 
“T. G. TRAUERMAN & Co.” 


On or before the time for the first delivery, fixed by this 
contract, at the instance and request of Trauerman & 
Company, the Nebraska Land & Feeding Company sold 
the 500 calves to be delivered at that time, to a third party 
for them and on their account. Such sale was satisfactory, 
and asettlement was made of the matters mentioned in 
the contract, so far as the first mentioned delivery was 
concerned, and the feeding company returned $1,000 of 
the money paid to it at the time the contract was entered 
into, but retained $1,000, according to the provisions of 
‘the contract. On the 27th day of October the feeding com- 
pany delivered, or tendered delivery, of 500 head of calves 
of the age, kind and quality described in the contract, to a 
Trauerman & Company at Irwin, Nebraska, strictly in 
accordance with its agreement. Neither Trauerman & 
Company, nor any one for them, was there present to 
receive the calves so tendered, and after waiting one day 
the feeding company drove them back to its range, a dis- 
tance of some 60 miles, and at all times thereafter retained 
possession of the $1,000. Some correspondence was had 
between the parties in relation to the matters in contro- 
versy, but no settlement was ever effected. The foregoing 
facts are stated at the outset of this opinion because they 
are undisputed. On or about the 20th day of July, 1901, 
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Trauerman & Company commenced this action in the dis- 
trict court for Cherry county against the feeding company 
to recover the money still in its possession, together with 
interest thereon. . 

In order to state a cause of action it was alleged in the 
petition that “On the same day the contract was entered 
into for the same consideration, and after the execution 
thereof, it was stipulated by and between the parties 
thereto that upon the request of the plaintiff (Trauerman 
& Company) and notice of their request, the date of either 
delivery, or both, should be postponed for their conven- 
ience a week or ten days, and thereafter by wire the de- 
fendant proposed the cancelation of said contract, which 
was accepted by the plaintiffs; that subsequent to the 
agreement mentioned the defendant waived the perform- 
ance on behalf of these plaintiffs of their portion of said 
contract; that long prior to October 27, 1900, the plaintiffs 
informed the defendant of their inability to be present and 
receive a delivery of 500 calves on October 27, 1900, 
and claiined a period of ten days wherein to make 
preparations for their receipt, which was not refused to 
them by the defendant; that on November 1, 1900, plain- 
titfs notified the defendant of their readiness on and after 
that day to receive a delivery thereof, but the defendant 
wholly failed and refused on that day, and ever since, to 
deliver said 500 head of calves, and still refuses to deliver 
the same down to the present time, although often re- 
quested so to do. And plaintitfs thereupon requested from 
defendant a final settlement of the transaction, but said 
defendant has wholly failed and refused to meet the plain- 
tiffs, and failed and refused to make any settlement of 
their dealings and transactions above described, whereby 
plaintiffs have become entitled to the return to them of 
their said $1,000.” For which amount, with seven per 
cent. interest, the plaintiffs prayed judgment. 

The answer of the feeding company admitted the execu- 
tion of the contract; admitted that by the agreement of 
the parties thereto so much of the contract as provided 
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for the sale and delivery of cattle on the 12th day of 
October, 1900, was rescinded, and that $1,000 of the money 
mentioned therein and paid over to the defendant on the 
execution of said contract were returned to the plaintiffs, 
and thereafter denied each and every other allegation 
contained in the petition. In addition to these facts the 
answer contained the following: 

“And this defendant further answering said petition, 
respectfully avers and shows the court, that on the 27th 
day of October, A. D. 1900, at Irwin, Nebraska, this de- 
fendant, by its officers, agents, and servants, was present 
during the daytime, with five hundred head of calves a#reed 
to be there delivered in and by said contract and ready, will- 
ing and able to make delivery thereof in pursuance of said 
contract, and then and there offered to make delivery 
of the same pursuant thereto, but neither the said plain- 
tiffs, nor any of them, were there present to receive the 
same and make payment therefor in accordance with the 
terms of said contract, and the said plantiffs then and 
there wholly failed, omitted and refused to comply. with 
the terms of said contract on their part to be done and 
performed, but this answering defendant has, in all re-— 
spects, fully complied therewith; that by reason of the 
premises, this defendant has been greatly damaged and 
injured, and was thereby put to and incurred great loss 
and damages, loss of time, labor, expenses and disburse- 
ments, in gathering up Said calves, and in driving them 
to Irwin, and holding them there, and returning them to 
the range of this defendant, and injury to said calves 
thereby, and depreciation in value, to wit, in the sum of 
two thousand dollars and more. Defendant denies that 
there ever was any agreement, arrangement or understand- 
ing whereby the time for delivery was, or might be delayed, 
for any cause whatever, and denies each and every allega- 
tion in said petition.” 

The answer concluded with a proper prayer for relief. 
For reply the plaintiffs filed a general denial. On these 
issues the cause was tried to a jury; the plaintiffs had a 
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verdict and judgment for the sum of $1,181.37; the defend- 
ant company prosecuted error, and will hereinafter be 
called the plaintiff. 

1. Counsel for the plaintiff contends that the court 
erred in permitting the plaintiff below to file the third 
amended petition after the jury were empaneled, and by 
which the name of Amanda K. Trauerman was dropped as 
a member of the plaintiff company, and that of Barney 8. 
Trauerman was substituted. This contention can not be 
sustained, because the record fails to disclose that such 
amendment resulted in any prejudice to the rights of the 
plaintiff. To permit the filing of an amended pleading 
at any time during the trial is a matter which rests within 
the sound discretion of the district court. In order to 
constitute reversible error it must be shown that the 
court was guilty of an abuse of such discretion. No such 
showing appearing of record, the order of the court on 
that question will be affirmed. 

2. It is next contended that the court erred in receiving 
the evidence of the witness Trauerman for the purpose of 
showing that at the time of the making of the contract it 
was further verbally agreed between the parties that the 
plaintiff below should not be held to exact dates for a 
week or ten days as to the delivery of the calves, for the 
reason that the terms of a written contract can not be 
changed or varied by parol. We think this point is well 
taken. The general and well established rule is, that the 
terms of a valid written contract can not be contradicted, 
altered, added to, or varied by parol evidence. To be 
sure there are certain exceptions to this rule. For ex- 
ample, evidence of fraud, intimidation, illegality, want of 
due execution, want of capacity in any contracting party, 
the fact that the contract is wrongly dated, want or fail- 
ure of consideration, mistake in fact or law, or any other 
matter which, if proved, would affect the validity of the 
contract, or any part of it; the existence of any separate 
oral agreement as to any matter on which the document 
is silent, and which is not inconsistent with its terms, if, 
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from the circumstances of the case, the court infers that 
the parties did not intend the document to be a complete 
and final statement of the whole transaction between 
them; the existence of any separate oral agreement con- 
stituting a condition precedent to the attaching of an 
obligation under such a contract; the existence of any dis- 
tinct subsequent oral agreement to rescind or modify any 
such contract, provided that such agreement is not invalid 
under the statute of frauds, or otherwise; by any usage or 
custom by which incidents not exprssly mentioned in the 
contract are annexed to contracts of that description, un- 
less the annexing of such incident to the contract would 
be repugnant to, or inconsistent with the express terms 
thereof. The matter in question does not fall within any 
of the foregoing exceptions. On the other hand it con- 
stituted a direct attempt to change the time of the de- 
livery clearly set forth in the contract itself. Again, it 
appears from the allegations of the petition that there 
was no consideration for the supposed oral agreement, it 
having been averred that the consideration therefor was 
‘the same as that on which the written agreement was 
based. It may be further stated that where a contract of 
sale has been consummated by writing, the presumption 
is that the writing contains the whole contract, and parol 
evidence is inadmissible to change or vary its terms. 
Brewster v. Potruff, 55 Mich. 129; Exhaust Ventilator 
Co. v. Chicago, M. & St. P. R. Co., 69 Wis. 454; McClure v. 
Jeffrey, 8 Ind. 79; Proctor v. Cole, 66 Ind. 576; Robinson 
vo. McNeill, 51 Mil. 225. 

“Where negotiations take place between parties which 
result in their reaching an agreement in reference to the 
subject matter of the negotiations, and the parties subse- 
quently reduce their agreement to writing, and sign and 
deliver the same, then, in the absence of fraud or mistake, 
or an ambiguity in the writing, it constitutes the best 
and only competent evidence of the contract originally 
made.” State Bank of Ceresco v. Belk, 56 Neb. 710; Syl- 
vester v. Carpenter Paper Co., 55 Neb. 621. 
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“Parol evidence is incompetent to prove a contempo- 
raneous oral agreement by which it is sought to change or 
alter the terms of a written contract and the result of 
which would be to change the effect of the written contract 
in a material portion and to insert or read into it a condi- 
tion or reservation not contained in it, or implied by its 
terms.” Mattison v. Chicago, R. I. & P. R. Co., 42 Neb. 
545. 

We therefore hold that the court erred in receiving this 
evidence, and for such error the judgment should be re- 
versed. 

3. Among other errors assigned it is alleged that the 
court erred in giving his own instruction numbered 8 to the 
jury, which reads as follows: 

“The jury are instructed that if the defendant has 
established by a preponderance of the evidence that on 
October 27, 1900, it brought, and had for delivery, at 
Irwin, Nebraska, 500 head of calves, of the character 
and description required by the contract, and that the de- 
fendant was ready, willing and able to make a delivery of 
said calves to the purchaser in accordance with the con- 
tract, then your verdict should be for the defendant, un- 
less the plaintiff has established by a preponderance of 
evidence that on the day the contract was made, it was 
agreed between the purchaser and seller that if the pur- 
chaser so desired he might have an extension of time to 
receive said calves at a date later than October 27, and 
that within the time extended, if you find by preponderance 
of evidence that the time was extended, the plaintiff 
was ready and willing to receive and pay for said calves 
at Irwin, Nebraska, and perform all the conditions of said 
contract upon his part, and that the defendant failed, re-_ 
fused and neglected to perform said contract upon its 
part, then you should find for the plaintiff ; or, if the plain- 
tiff has established by a preponderance of the evidence 
that said contract was, by mutual agreement between the 
parties, canceled, then you should find for the plaintiff.” 


Under our view of the law it was error to instruct the 
54 
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jury that they might consider the question of the change 
of time of delivery, attempted to be shown by oral evidence. 
But the plaintiff particularly contends that the court 
erred in giving the last clause of this instruction, by which 
the jury were told that if they should find by a preponder- 
ance of the evidence that the contract was, by mutual 
agreement betwen the parties, canceled, they should then 
find for plaintiff, for the reason that there was no evidence 
of any kind introduced to support that issue. A careful 
examination of the record fails to disclose a word of evi- 
dence showing or tending to show that there was ever any 
attempt made on the part of either of the parties to cancel 
the contract. On the other hand the record discloses that 
the plaintiff herein, when it returned the $1,000 to the 
defendant upon the completion or rescission of that part 
of the contract relating to the first delivery, informed 
the defendant that it would be ready to deliver the 
500 calves mentioned as the second delivery, at Irwin, 
Nebraska, on the day specified in the contract, and de- 
manded that the defendant should be there ready to re- 
ceive them and pay for them, even going so far as to sug- 
gest the kind of payment desired. In addition to this it 
appears that on the 26th day of October, 1900, the plaintiif 
telegraphed the defendant as follows: “Calves will be in 
Irwin tomorrow. Will you be there to receive them?” 
The defendant paid no attention to these notifications, but 
on the 1st day of November following, and after delivery 
was tendered, they wrote the plaintiff that it ought not 
to hold them strictly to the date of delivery fixed by the 
contract, and asked if at some future time they would be 
ready to make delivery. 

The rule is well settled in this court that “If an instruc- 
tion be given not called for by the evidence, and which had 
a direct tendency to prejudice the party complaining, a 
new trial will be granted.” Matthewson v. Burr, 6 Neb. 
812; Harrison v. Baker, 15 Neb. 48; Fremont, H. & M. V. 
R. Co. v. Waters, 50 Neb. 592. 

Such we think was clearly the effect of the instruction 
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complained of, and therefore the judgment should be 
reversed. 

The petition in error contains many other assignments, 
but being compelled, for the foregoing reasons, to reverse 
the judgment, it will be unnecessary for us to consider 
them. 

For the errors above mentioned, the judgment of the 
district court is reversed and the cause remanded for a 


new trial. 
REVERSED. 


FarMers & MERCHANTS INSURANCE COMPANY OF LINCOLN, 
NEBRASKA, V. ASHER D. WARNER. 


Firep January 21, 1904. No. 13,330. 


Insurance: OPTION TO Reparr. Where a policy of insurance contains 
a clause permitting the company to repair an injured building 
instead of paying the damages sustained in money, its option to 
repair to be exercised within 60 days from the receipt of proof 
of loss, and where the company by its conduct waives the proof 
of loss stipulated by the policy, in such case, the option to repair 
must be made within 60 days from the date of its waiver of proof 

- of loss. 


Error to the district court for Boone county: JAMES 
N. Pau, JUDGE. Affirmed. : 


Halleck F. Rose, for plaintiff in error. 


J. 8. Armstrong and M. W. McGan, contra. 


Durrif, C. 


This suit was brought to recover for a loss under a 
tornado policy for $1,800 written upon a barn. The policy 
contains the following stipulation: “It is provided further 
that it shall be optional with the company to repair, re- 
build or replace the property lost or damaged with other 
of like kind or quality within a reasonable time, giving 
notice of their intention so to do within 60 days after re- 
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ceipt of proofs herein required; and, in case this company 
elects to rebuild, the insured shall, if required, furnish 
plans and specifications of the building destroycd.” The 
loss occurred July 5, 1902. Warner notified the company’s 
local agent, who gave notice to the company of the loss, 
and on July 17 or 18 a special agent or adjuster of the com- 
pany visited the premises and attempted to make a scttle- 
ment of the loss. Warner communicated to this adjuster 
all the information he possessed concerning the building 
and the loss, whereupon the adjuster filled out formal 
proofs of loss which he requested Warner to sign, but as 
the proof of loss so made out by the adjuster contained a 
clause acknowledging payment in full of the loss in the 
sum of $1,500, Warner refused to sign it and requested 
that the agent furnish him with blanks upon which to make 
proofs of loss, which was refused. Further negotiations 
between Warner and the company were had, and on Octo- 
ber 9, 1902, the following letter was addressed by the sec- 
retary of the company to defendant in error: 

“A. D. Warner, St. Edward, Nebraska—Derar Sir: 
We have just received a communication from our Mr. Burr 
’ stating that you were willing that Mr. Lawrence or some 
reliable contractor should rebuild the barn destroyed by 
wind some short time ago. We have consulted Mr. Law- 
rence, who is present while this is being dictated, and he 
states that he will be perfectly willing to accept the propo- 
sition to rebuild the barn for $1,500, using the salvage 
which was left and which he has a list of. So kindly accept 
this as notice that we will proceed as soon as possible to re- 
build this barn as near as possible as it was before the 
catastrophe. Kindly advise us if this proposition is ac- ' 
cepted by you by return mail and oblige. Of course we 
would prefer to be rid of the annoyance necessary to the 
rebuilding of this and would be willing in lieu thereof to 
allow $1,500 in cash. However you seem adverse to ac- 
cept this and we will proceed as above. 

“Yours very truly, 
“L. P. FUNKHOUSER, Secretary.” 
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October 15, 1902, Mr. Warner replied as follows: 


“Replying to your letter of recent date I will shy that 
"under no circumstances will I accept your proposition of 
$1,500 in cash. I further say, as I have told each of your 
representatives, I would gladlv have you rebuild my barn 
providing it is: built under the terms of the policy, viz., 
built under the same plans and specifications as the old 
barn was built, out of new material equally as good as that 
which was in the old barn, and constructed by competent 
mechanics, providing the same can be done and completed 
within 30 days. This will close the matter so far as I am 
concerned and further correspondence upon the proposi- 
tion will be unnecessary. 
“Very truly yours, A. D. WARNER.” 


Some 6 days after the date of this letter one Swanson, 
with a force of men, went to the site of the insured barn 
for the purpose of restoring it, but Warner, upon being 
informed that Swanson proposed to use some of the orig- 
inal material in the barn in rebuilding the same, refused to 
let him proceed, and in its answer the company claimed 
damage in the sum of $100, on account of payment made 
to Swanson and the men employed by him, for the time - 
spént in going to the premises and returning therefrom, 
and expenses of the trip. In the petition filed Warner 
claimed that the building had been entirely destroyed and 
that he was entitled to recover the full amount of the 
policy. The company controverted this claim, alleging in 
its answer that the building was not totally destroyed 
within the meaning of our insurance laws and that under’ 
its policy it had a right to rebuild. Plaintiff in error in its 
brief cites authorities to the effect that, under the valued 
policy law of this state, the company has the option to 
rebuild where the loss is not total, where the policy con- 
tains a condition similar to the one in suit, and complaint 
is made of the sixth instruction given by the court in the 
following language: “You are further instructed that the 
burden of proof is on the defendant herein to prove by a 
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preponderance of the evidence that a subsequent contract 
to rebuild the building was entered into other than that 
mentioned under the terms of the policy and that it com- 
plied with all the terms and conditions of said subsequent 
contract.” This instruction, it is said, took from the jury 
any right to consider the claim made by the company that 
it had a right under the policy to rebuild if it elected so 
to do. In other words, it is urged that the court refused 
to allow the jury to consider any evidence of the claimed 
right: of the company to exercise its election to rebuild 
instead of paying the actual damage suffered if the build- 
ing was not totally destroyed. Conceding this to be true, 
we do not think that the company was in any wise preju- 
diced thereby. Under the holding in Home Fire Ins. Co. 
vo. Hammang Bros. & Co., 44 Neb. 566, A’tna Ins. Co. v. 
Simmons, 49 Neb. 811, and in other cases referred to in 
these instructions, we are compelled to hold that, when the 
company sent its adjuster to the premises to make an 
examination, and ascertained for itself the amount of the 
loss and the cause thereof in response to a request from 
Warner, it was a waiver of any formal proof of loss which 
_ by the terms of the policy were required to be made by 
Warner. This occurred on the 17th or 18th of July. 
No election to rebuild was made by the company until 
October 9, more than 60 davs after this waiver, and con- 
sequeutly not within the time when its election to rebuild 
could be made. An examination of the record discloses 
that, while the letters above set forth were not pleaded as 
a contract between Warner and the company for rebuild- 
ing the barn, it is evident the company assumed the at- 
titude on the trial of the case that such a contract did 
exist, and the court, out of abundant caution and that the 
jury might not be misled, gave the sixth instruction of 
which plaintiff in error now complains. We are also 
firmly impressed with the conviction that the jury, as it 
well might from the evidence, found that the loss was total 
and that the insured was entitled to recover the full 
amount of the policy. In its fourteenth instruction the 
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court directed the jury as follows: “You are instructed 
that if you should find from a preponderance of all the 
evidence in this case that the building insured was not 
wholly destroyed as in these instructions defined, then and 
in that case the plaintiff will not be entitled to any sum 
in excess of actual and immediate loss or damage to the 
barn at the time of the tornado, with interest on said 
amount at the rate of seven per cent. from the 5th day of 
July, 1902.” This instruction is in exact accord with 
instruction numbered 1 asked by the plaintiff in error, and 
is a full answer to the complaint now made, that the court 
refused to accept the theory of the plaintiff in error that 
it was liable only for the actual damage done by the storm 
in case the building was not totally destroyed. The case 
was not, perhaps, tried strictly upon the issues made by the 
pleadings, but we do not discover any prejudicial error 
which calls for a reversal of the judgment and therefore 
recommend its affirmance. 


LeTtron and KrrKpatrick, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


H. F. Capy LumMper CoMPANY, APPELLEE, V. PETER M. 
CONKLING ET AL., APPELLANTS. 


Fuep January 21, 1904. No. 13,322. 


1. Mechanic’s Lien: Suscontracrork. Where materials are fuurnished 
by a subcontractor to the head of a firm having the contract for 
the erection of a building, and in its statement for a lien such 
subcontractor names only the individual member of the firm 
with which it dealt as the contractor, and where there is nothing 
to indicate that the owner or other parties claiming liens on the 
premises were misied or injured by the failure of the sub- 
contractor to correctly state the firm name of the contractors, 
such subcontractor’s lien will not be held invalid because of such 
error. 


808 NEBRASKA REPORTS. [VOL. 70 


@ H. F. Cady Lumber Co. vy. Conkling, 


2. Pleading. A subcontractor’s petition to foreclose a mechanic’s lien 


need not allege that there is anything due from the owner to the 
original contractor. 


APPEAL from the district court for Douglas county: 
Guy R. ©. Reap, Jupen. Affirmed. 


T. B. Dysart and Charles S. Lobingier, for appellants. 
Baldrige & De Bord, contra. 


Durrin, C. 


Z. Taylor Turner and son are partners and contractors 
residing in the city of Omaha. In 1901 said partnership 
of Turner & Son entered into a contract with Peter M. 
Conkling to erect a dwelling house on lot 14, block 3, in 
Bemis Park, an addition to the city of Omaha. The H. F. 
Cady Lumber Company furnished certain material enter- 
ing into the construction of said dwelling house, and on 
November 7, 1901, and within 60 days from the time of 
furnishing the last of said material, made out an account 
in writing of the material so furnished and, after making 
oath thereto, filed the same in the office of the register of 
deeds of Douglas county, Nebraska, claiming a mechanic’s 
lien for the amount then due said company. The material 
was ordered by Z. Taylor Turner, and the account made 
out, verified and filed in the office of the register of deeds 
was an account against Z. Taylor Turner individually. 
The amount due on said account not being paid, the ap- 
pellee commenced this action May 7, 1902, to establish and © 
foreclose its mechanic’s lien. On the trial it developed 
that Conkling’s contract for the erection of the dwelling 
house was made with the firm of Z. Taylor Turner & Son, 
and it is now insisted that the sale of the materials having 
been made to Z. Taylor Turner and the account made out 
in that form, that the appellee is not. entitled to a lien 
upon the premises. During the progress of the trial, and 
upon it becoming known that Conkling’s contract was with 
the partnership and not with Z. Taylor Turner, the plain- 
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tiff obtained leave to amend its petition and inserted 
therein the following allegation: “That on or about the 
27th day of May, 1901, the defendant Conkling entered into 
a contract with Z. Taylor Turner & Son for the construc- 
tion of a frame building, as specified above, upon the 
premises above named; and Turner, being the head of the 
firm of Z. Taylor Turner & Son, which said firm was com- 
posed of the said Z. Taylor Turner and son,Archie Turner, 
contracted for and on behalf of the said Z. ‘Taylor Turner 
& Son that the plaintiff should furnish to them, for the 
construction of the said building, lumber and mill work 
used in the construction thereof; that in pursuance of said 
contract the plaintiff did, at the times mentioned hereto- 
fore in his petition and in the amount heretofore stated, 
furnish said material as aforesaid. The plaintiff had no 
knowledge before the trial of this cause that said contract 
was with Z. Taylor Turner & Son. Plaintiff was informed 
by Z. Taylor Turner, the head of said firm of Z. Taylor 
Turner & Son, that he, the said Z. Taylor Turner, had a 
contract with the owner of the premises, Peter M. Conk- 
ling, for the construction of said building, and the other 
member of the said firm, Archie Turner, and the said Peter 
M. Conkling, owner of the said premises, knew at and 
before this plaintiff had furnished said material that the 
plaintiff understood and believed that the said Conkling’s 
contract was with the said Z. Taylor Turner, and they, and 
each of them, failed and neglected to disclose to this plain- 
tiff that the contract on behalf of the said Conkling was 
with Z. Taylor Turner & Son, and permitted this plaintiff 
to furnish said material resting in such belief.” Plaintiff 
was allowed to make the partnership of Z. Taylor Turner 
& Son parties defendant, and said partnership appeared 
and consented to be made parties without issue and service 
of summons. Judgment went in favor of the plaintiff 
and appellee for the amount of its claim, which was 
declared a first lien upon the premises. A mortgage 
held by the defendant James W. Davis was made a 
second lien, and a mortgage held by the Payne-Knox 
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Company was established as a third lien thereon. The 
question principally disctissed is whether the affidavit 
and ciaim for a lien, filed by the Cady company, were 
sufficient under our statute to entitle the appellee to a 
mechanic’s lien upon the premises. Section 2 of our 
mechanic’s lien law (art. 1, ch. 54, Compiled Statutes; 
Annotated Statutes, 7101) provides as follows: 

“Any person or subcontractor who shall perform any 
labor for, or furnish any material or machinery or fixtures 
for any of the purposes mentioned in the first section of 
this act, to the contractor or any subcontractor who shall 
desire to secure a lien upon any of the structures men- 
tioned in said section, may file a sworn statement of the 
amount due him or them from such contractor or sub- 
contractor for such labor or material, machinery or fix- 
tures, together with a description of the land upon which 
the same were done or used within sixty days from the 
performing of such labor or furnishing such material, 
machinery or fixtures, with the register of deeds of the 
county wherein said land is situated.” 

This clearly contemplates that the statement and aff- 
davit shall show to whom the material, machinery or labor 
was furnished, and the question is: Does a statement and 
affidavit showing material furnished to one member of a 
partnership, where the contract of the owner runs to the 
partnership itself, come within the provisions of our stat- 
-ute so as to entitle the claimant to a mechanic’s lien? This 
question was before the supreme court of Kansas in Pres- 
byterian Church of Hutchinson v. Santy & Co., 52 Kan. 
462. In that case Thompson, Hanna & Co. had the con- 
tract for erecting the church, but the account filed ran 
against George E. Thompson individually. The court 
said: 

“It appears that the materials furnished by the hard- 
ware company were in fact sold and charged to Thompson, 
but were so sold to be used in the erection of the church 
building, and the items charged were entered on the day- 
book as for the church. Thompson, alone, was not the 
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contractor, but he was the head of the firm who were the 
contractors. He, in fact, bought all the hardware from 
the company for the purpose of using it in the erection of 
the building. It was so used. The plaintiff in error had 
the full benefit of it, and unless the defendants in error 
have failed to comply substantially with the law, they 
should be protected in their lien. The object of naming 
the contractor would seem to be to apprise the owner and 
other persons by what authority and under whom the sub- 
contractor claims a right to his lien. Now, it might hap- 
pen, doubtless often does, that subcontractors are not in- 
formed as to the names of all persons interested in the 
original contract and the firm name in which the contract 
is taken. It would not be just, nor does the spirit of the 
statute require, that subcontractors should be defeated of 
their liens if they make a mistake by incorrectly naming 
the original contractors, where the name is given of the 
contractor with whom they dealt, and he was, in fact, in 
charge of the work of erecting the buliding’as a con- 
tractor.” Citing Tibbetts v. dloore, 23 Cal. 208; Davis v. 
Livingstone, 29 Cal. 283; Putnam v. Ross, 46 Mo. 387. To 
the same effect is McDonald v. Backus, 45 Cal. 262. 

It is further objected that the petition does not state a 
cause of action because it fails to allege that any amount 
was due from Conkling to the contractors. Whether it 
would be a defense by the owner of the property to allege 
and show that at the time the lien was filed nothing was 
due from him to the contractor is not a question necessary 
to be discussed in this case. If a defense, it is an affirma- 
tive defense which must be alleged and proved by the 
owner of the building. The law presumes that the owner 
will withhold from the contractor an amount sufiicient to 
pay laborers and subcontractors, and they need not allege 
in their petition to foreclose their lien that an amount 
sufficient to pay them is still in the hands of the owner. 

We discover no reversible error in the record, and rec- 
ommend an affirmance of the decree appealed from. 


Lerron and Kirkpatrick, CC., concur, 
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By the Court: For the reasons stated in the foregoing 
opinion, the decree appealed from is 


WILLIAM VoeT, APPELLANT, V. CHARLES DaAILy, SHERIFF, 
ET AL, APPELLEES. 
Firep JANUARY 21, 1904. No. 13,241. 


Judgment: Execution: Revivor. If the plaintiff in an action die 
after judgment, but before satisfaction thereof, no valid execu- 
tion can be had upon the property of the judgment defendant 
until the judgment has been revived in the manner provided 
for in section 472 of the code. 


APPEAL from the district conrt for Thurston county: 
Guy T. Graves, JupGE. Reversed with instructions. 


Curtis L. Day and 7. L. Sloan, for appellant. 


John M. Curry, contra. 


KIRKPATRICK, C. 


This is an appeal from a judgment of the district court 
for Thurston county dissolving a temporarv injunction, 
theretofore granted on the application of appellant, re- 
straining appellees, Nick Fritz and Charles Daily, from 
attempting to execute certain judgments upon the prop- 
erty of appellant. The judgments, two in number, had 
been obtained in justice court of Thurston county, in ac- 
tions in which Henry F. Hattenhauer was plaintiff, and 
one Melcher Emmington and appellant were defendants. 
The judgments had never been transcribed, the executions 
being issued by the justice. Fritz claimed to be the as- 
signee of said judgments, while Charles Daily appears by 
the record to be the sheriff of Thurston county, in whose 
hands the executions were placed for levy. In the petition 
of appellant it was alleged that Henry I. Hattenhauer, the 
judgment creditor, had departed this life many months 
prior to the attempted execution; that his estate was in 
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process of settlement, an administrator having been ap- 
pointed, who was engaged in administering upon the 
estate; that neither of the appellees was in any sense an 
heir at law or personal representative of the judgment 
creditor, Hattenhauer, and that the judgments sought to 
be enforced had never been revived. These facts are all 
shown by the record to be true, and the sole question 
involved in this proceeding is whether, under this state of 
facts, it was error for the district court to dissolve the 
temporary injunction theretofore granted restraining ap- 
pellees from attempting to execute the judgments in the 
name of Hattenhauer, deceased. 

Section 472 of the code is as follows: 

“If either or both the parties die after judgment, and 
before satisfaction thereof, their representatives, real or 
personal, or both, as the case may require, may be made 
parties to the saine, in the same manner as is prescribed for 
reviving actions before judgment; and such judgment may 
be rendered and execution awarded as might or ought to 
be given or awarded against the representatives, real or 
personal, or both, of such deceased party.” 

It seems to us apparent from the several provisions of 
the code, that quoted and those therein referred to, that 
actions at any stage of the proceedings, whether before 
judgment or after judgment and before execution, should 
be prosecuted in the name of the real party in interest, and 
that this party should be a living, breathing entity, a per- 
son of legal responsibility. Manifestly, if before judgment 
a party plaintiff die, the action can no longer proceed in 
his name, but must be revived in the name of his represent- 
ative or successor. Sec. 458 of the code. It would seem 
that the legislature assumed that it would be equally in- 
congruous to permit the execution of a judgment after the 
death of the judgment creditor in the name of the latter, 
and accordingly made a provision essentially similar for 
the revivor of the judgment in the names of the same 
parties who would have succeeded the plaintiff under sec- 
tion 458, if the death had occurred before judgment. 
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While by our code the writ of scire facias has been 
abolished, the procedure provided in lieu thereof is gov- 
erned essentially by the same general principles. In the 
case of Baker, Fry & Co. v. Ingersoll, 87 Ala. 503, it is said: 

“On the death of the nominal plaintiff in a judgment, 
a scire facias to revive it must be prosecuted in the name 
of his personal representative, and can not properly be 
issued in the name of the beneficial plaintiff alone, nor in 
the name of the deceased nominal plaintiff.” 

Section 438 of the code of Kansas is identical with our 
section 472, and passing upon that section the supreme 
court of Kansas in the case of Seeley v. Johnson, 61 Kan. 
337, said: 

“A sale of real estate made upon a special execution 
issued after the death of the plaintiff in the decree, with- 
out a revivor of the judgment, is void.” In the opinion 
it is said: “A defendant whose property is levied upon 
under an order of sale or general execution ought to be 
able to ascertain from an inspection of the record in the 
case to whom payment of the debt may be made, and when 
the death of the owner of the judgment occurs, all proceed- 
ings for its enforcement ought to be held in abeyance until 
some person in being is substituted with whom the debtor 
may treat regarding the satisfaction of the judgment.” 

The language just quoted seems to be especially perti- 
nent to the reason and spirit of the provision for revivor 
after death of the judgment creditor, and it is apparent 
to us that the order of the district court dissolving the 
temporary injunction in this case was erroneous. It is 
therefore recommended that the judgment of the district 
court be reversed, and that this cause be remanded with 
directions to the district court to enter a judgment per- 
manently enjoining appellees from attempting to execute 
the judgments mentioned until they are properly revived. 


DovFFIE and Lerron, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed, 
and the cause remanded with direction to the district 
court to enter a judgment granting a permanent injunc- 
tion as prayed for in-the petition of appellant. 


REVERSED. 


BANKING House or A. CASTETTER, APPELLEF, V. E. A. 
STEWART, IMPLEADED WITH BERTHA M. DUKES, AP- 
PELLANT, 


Fitzeyn January 21, 1904. No. 13,283. 


1. Appeal: IssuEs. A cause must be tried upon appeal upon the same 
issues as in the lower court. 


2. Acknowledgment: Impracument. The evidence to impeach suc- 
cessfully the certificate of acknowledgment of a notary public 
must be clear, convincing and satisfactory that the certificate is 
false and fraudulent. 


Notary, INTEREST oF. Under the facts in this case, held, 
that the notary public, who took the acknowledgment to the 
mortgage foreclosed, was not disqualified by reason of interest. 


APPEAL from the district court for Washington county: 
Irvine F. Baxtur, JuDGn. Affirmed. 


Lysie I. Abbott and Frank H. Stradling, for appellant. 


Jefferis & Howell, contra. 


Lerton, C. 


This is an action brought by the Banking House of A. 
Castetter to foreclose a mortgage purporting to be ex- 
ecuted by E. A. Stewart and Bertha M. Stewart, his wife, 
in favor of the plaintiff upon certain real estate in Wash- 
ington county. A number of parties were made defend- 
ants, but the only person complaining of the decree is 
Bertha M. Stewart. At the trial she applied for leave to 
file an amended answer, which was refused by the court. 
She insists that the district court erred in this and, 
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though admitting that we can not test the correctness of 
this ruling on appeal, asks us to consider the amended 
answer as having been filed and the case tried upon the 
issues raised by it. This we can not do, for, unless appeals 
are tried upon the same issues as the case is tried upon in 
the lower court, there is no appeal, but a new controversy. 
‘ In the answer, Mrs. Stewart admits that she signed the 
inortgage, alleges that she was induced to do so by her 
husband, E. A. Stewart, who had entered into a conspiracy 
with A. Castetter, the mortgagee, through his employee F. 
H. Claridge, who was cashier of plaintiff’s bank, to de- 
prive her of her homestead and dower right in lot 17, block 
27, in the city of Blair, which was her homestead, and that 
she did not acknowledge the execution of the mortgage to 
be her voluntary act and deed. That though she did not 
appear before F. H. Claridge, a notary public, he executed 
a fraudulent certificate of acknowledgment and affixed 
the same to the mortgage. That afterwards she was di- 
vorced from E. A. Stewart, and by decree of the district 
court for Washington county she became the owner of the 
homestead described. She asks that the certificate of ac- 
knowledgment be set aside, and that the premises be de- 
clared to be her homestead, and the title be quieted in her. 
A reply was filed admitting the homestead character of the 
premises, and that F. H. Claridge was related by marriage 
to A. Castetter, and denying generally all other allegations 
of the answer. Trial was had, and a decree rendered fore- 
closing the mortgage. 

Under these issues, the only question before us is 
whether or not there was sufficient evidence before the 
trial court to sustain its findings that the mortgage was 
duly acknowledged before a proper officer. There is a 
sharp conflict in the testimony as to whether or not Mrs. 
Stewart ever acknowledged the execution of the mortgage. 
Mr. Claridge, the notary public, and Mr. F. M. Castetter, 
both testify that Mrs. Stewart acknowledged the mortgage 
in the bank upon the same day, or the next day after, it 
bears date, while Mrs. Stewart swears she was not in the 
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bank during the year 1894. The rule is settled in this 
state that a certificate of acknowledgment of a deed or 
mortgage in proper form can be impeached only by clear, 
convincing and satisfactory proof that the certificate is 
false and fraudulent. Pereau v. Frederick, 17 Neb. 117; 
Phillips v. Bishop, 35 Neb. 487; Barker v. Avery, 36 Neb. 
599. There was sufficient evidence to justify the finding 
of the district court that Mrs. Stewart acknowledged the 
mortgage. 

The evidence shows that at the time the mortgage was 
executed A. Castetter was the owner of a private bank at 
Blair; that F. H. Claridge was his son-in-law; that he 
was employed by Mr. Castetter upon a salary, as clerk, 
and that he acted as manager of the bank; that he signed 
his name as cashier, and that his name appeared upon the 
stationery of the bank as cashier. He had no pecuniary in- 
terest in the bank, however, except to the extent of his 
monthly salary. Did his relations to Mr. Castetter, as 
thus disclosed, disqualify him from acting as a notary 
public in matters wherein Castetter was interested? 

In Horbach v. Tyrrell, 48 Neb. 514, the cases in regard 
to the interest which a notary public must sustain to the 
parties to an instrument in order to disqualify him to act 
are collected and reviewed. In that case this court held 
that the secretary and treasurer of a corporation was not 
disqualified to take an acknowledgment of a mortgage to 
the corporation, there being nothing to show that he was 
a stockholder in the corporation, and further, that whether 
or not a notary public was disqualified from taking an 
acknowledgment must be determined from the circum- 
stances of each particular case. 

In Havemeyer v. Dahn, 48 Neb. 536, it appeared that an 
acknowledgment had been taken by an attorney at law, 
who held for collection the claim to secure which the mort- 
gage to which he took the acknowledgment had been given. 
Since it did not appear that the attorney had any bene 
ficial interest in having the mortgage made, or that the 
amount of his compensation depended in any manner 
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upon the mortgage being made, it was held he was not 
disqualified. In the case at bar the notary had no pecuni- 
ary interest Whatever in the debit secured by the mortgage, 
and, under the principles enunciated in the cases cited, he 
was not disqualified to take the acknowledgment by reason 
of being an employee of the mortgagee. 

We recommend that the judgment of the district court 
be affirmed. 


DurFig and KIRKPATRICK, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


INDEX. 


Accord and Satisfaction. 

1. An accord, even between the plaintiff and a third party, as 
to the subject matter of an action, and a satisfaction mov- 
ing from such third party to the plaintiff, are available in 
bar of the action, if the defendant has authorized or ratified 


the settlement. Chicago, R. I. & P. R. Oo. v. Brown........ 696 
2. A plea interposing such defense is of itself a ratification of 
the settlement. Chicago, R. I. d P. R. Co. v. Brown...... 696 


3. That it is uncertain which of two parties, both of whom 
deny liability, is liable for a debt of a fixed and certain 
amount, is a sufficient consideration to support a settle- 
ment between one of such parties and the creditor. Oni- 
cago, R. I. & P. R. Co. v. Brown...........6. ceccccercvese 896 


Acknowledgment. 
1. Evidence to impeach the certificate of acknowledgment of 
a notary public must be clear, convincing and satisfactory. 
Banking House of A. Castetter v. Stewart...........00005 815 


2. Under the facts in this case, held, that the notary public, 
who took the acknowledgment to the mortgage foreclosed, 
was not disqualified by reason of interest. Banking House 
of A. Castetter v. Stewart..... oa GNGer aeseieiena's Miva Bi ptay dace tax 815 


Action. See ASSIGNMENTS. Forciste Enrry AND DETAINER. FRAUD. 
LANDLORD AND TENANT, 4. MUNICIPAL CorRPORATIONS, 4. 
Trusts, 3. — 
Where money is paid on a contract the consideration of which 
has wholly failed, a recovery may be had as for money had 
and received. Warder, Bushnell € Glessner Co. v. Myers... 15 


Adverse Possession. 

A grant of lands may be presumed from acts of exclusive use 
and continuous occupation for ten years or more, when such 
use and occupation are accompanied by a claim of owner- 
ship. Flanagan v. Mathiesen... .....ccccccccccctceencece 223 


Affidavits. See APPEAL AND Egror, 3. ATTACHMENT. 


Alienation of Affections. 
In an action by a husband against his father-in-law for alienat- 
ing the affections and enticing away the wife of the former, 
. (819) 
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Alienation of Affections—Concluded. 
such damages only are recoverable as are the natural and 
probable consequence of the act complained of, or are due 
to the negligence or wrongful conduct of the defendant 


connected therewith. NLane v. Snence 


Alimony. See Divorce. 


Animals. 

1. The remedy by distress under article 3, chapter 2, Compiled 
Statutes, is given to enforce in a summary manner a claim 
for damages against the owner of cattle who is charged 
with the duty of keeping them off the cultivated lands of 
others. A mortgagee, without possession, is not an owner 
within the meaning of the statute. Goff v. Byers Bros. 


2. A mortgagee of cattle can not, in a proceeding under the 
herd law, be bound by an award made without giving him a 
hearing or an opportunity to be heard. Goff v. Byers Bros. 


Oi O08 Sitien ace evnsCieaee nyo baNe's'e sO Srace sendin WEE Oi Se OSM : 
3. Notice to the owner of cattle in such a proceeding is not 
notice to the mortgagee. Goff v. Byers Bros. & Co.......... 


Answer. See PLEADING AND PRACTICE, 


Appeal and Error. See CrimiInaL Law, 4, 8. Esroprey. Bvi- 
DENCE. EXCEPTIONS, BILY oF. JUSTICE OF THE Peace, 1. 
NEw TriaL. RECEIVERS, 6. Res JupicaTaA. RESTITUTION. 
TAXATION, 18. TRIAL. WITNESSES, 4, 6. 


Estoppel. 

1. Where, in an action to recover damages for neglect to file a 
deed of assignment, the defendants object to the introduc- 
tion of the only evidence offered which would tend to miti- 
gate the damages, they are not in a position to complain of 
the judgment as excessive. Huddleson v. Polk..... wigiee.ai at 

2. A party who objects to evidence and causes it to be ex- 
cluded can not obtain a reversal of the judgment as un- 
supported for want of the evidence so excluded. Knudson 
WD TROT ICO bo ca edhe tat see hanie 85, Cha ah ein Asya Wiia Mai 8 fat 0 WS Cel Syb WSs Ie aece Raber 

Exceptions, Bill of. 

3. Affidavits used as evidence on a hearing in the district court 
can not be considered by the supreme court unless they are 
made a part of the record by being embodied in a bill of ex- 
ceptions. Stansbury Vv. StOrer.. cc ccc cece cee cece cee eees 

4, The certificate allowing a bill of exceptions should affirm- 
atively show that the bill contains ali the evidence given 
upon the trial; and, in the absence of such showing, this 
court can not review any finding of the trial court or jury 
where the sufficiency of the evidence to support such finding 
is questioned. Spence v. Lané..........00. sida caer oe eas 
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5. 


10. 


11. 


12 


13. 


14. 


15. 


16. 


17. 


18. 


Instructions. 
It is not error to refuse a requested instruction, when the 
substance of it has been already given. Palmer v. State.... 


Instructions defining duress held correctly given. Nebraska 
Mutual Bond ASs’n v. Kle@. ccc ccc cece creer eeees < 


. Error can not be successfully predicated on the giving of an 


instruction which is similar, in substance, to one requested 
by the party complaining and given by the court. Chicago, 


Bi & Q. BR. 00. V. Troyer. ccccccscccnssccccvsccsccesvcess 
Instructions to the jury, not complained of in the motion 
for a new trial, will not be examined. Davis v. Hall...... 


Refusal of an instruction whose contents are fully covered 
by others given is not error. Devis v. Hall........eeec00e 
It is not error for the court to instruct a jury as to the 
legal significance of uncontradicted evidence or admitted 
facts. Oelke VU. Theis... . ccc cescoscevsecace Oatecuibrenct $3 
Where the question covered by an instruction tendered by a 
party, is resolved by the court in his favor as a matter of 
law, he can not complain of a refusal to give such instruc- 
tion. Korbel v. Skocpol.............e0ee aarti eeeeteiee Oe ees 


Action of the trial court in giving and refusing instructions 
in a personal injury case approved. Chicago, B. & Q. R. 


OO, BV. ETQyendunl...rcccaccccccvcccnscsecsecsevessecenes . 

An instruction as to the burden of proof held applicable to 

the evidence. Davis v. Hall..... w wraets Cascio erees sidgte ee kes 
Issues. 


A cause must be tried upon appeal upon the same issues as 
in the lower court. Banking House of A. Castetter v. 
Stewart ..... eailsiew ate ore foe 5 bi gutcwdl oy chase ahaa tony eg een Ses at Sore ro 


Ordinarily, a case on appeal will be tried and determined 
in the appellate court upon the same issues raised by the 
pleadings and the evidence as were presented in the trial 
of the case in the court in’ which it originated. McCook 
Irrigation & Water Power Co. V. CrewS....cecccccceecrcees 
It is a settled rule of this court that it will dispose of a 
case on the theory on which it was presented to the trial 
eourt. Parker v. Knights Templars & Masons Life Indem- 
ACY = C05 oi6cc Sine wile hae 8 688 Te Oe Ka ONTOS WO baw e ee Seige aie ea e's's 


Practice. 
Matters expressly, or by necessary implication, adjudicated 
at a former hearing, will not be considered again in the 
same case. Hdney v. Baum..... eiais ala aseie Kale Dee R Re ae tees 
In a trial to the court, reversible error can not be predi- 
cated on the admission of evidence, in the absence of a 
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19. 


20. 


21. 


22 


23. 


24, 


26. 


26. 


27. 


showing that improper evidence was considered by the court 
as the basis of its findings, nor upon an exercise of the 
court’s discretion in allowing proper evidence in the cage 
to be brought out on the redirect examination of a witness. 
Byrnes v. Eley...... SNe Mis Dihiwrele OG a Oible Carte eS Gare entree wa Res 


A party can not complain of a ruling requiring certain de- 
fendants to file answers, instanter, as of date when judg- 
ment was rendered, when no exception is taken to such 
ruling and it is made in response to a motion asking that 
such parties be required to answer. Norbury v. Harper.... 


The sustaining of an objection to jurisdiction in the appel- 
late court and dismissal of the appeal on account of an 
insufficient bond is harmless error, where the objection was 
pending for at least twelve days, and appellants made no 
offer to furnish a sufficient bond. State Savings & Loan 
Ass’n v. JOhnson.......... w Wahovarerse avecdnre Gaerar bie diasd a esa eaie ears 


The judgments and orders of the district court are presump- 
tively right, and will not be reversed unless error affirm- 
atively appears in the record. Stansbury v. Storer........ 


In an action for personal injury, it is not error to permit 
plaintiff to exhibit his injured limb to the jury. Chicago, 
B. & Q. RB. Co. v. Krayenduhl. oc. cccc cece cece eee ceeeeeaees 


Alleged misconduct of counsel in addressing the jury must 
be objected to when the language is used, and a ruling of 
the trial court procured on such objection, and an excep- 
tion saved to make the objection available in this court. 
Chicago, B. & Q. R. CO. V. KrayendBunl. .cccecccecccescacace 


Questions not presented to the trial court by the motion 
for a new trial, anid which are not mentioned in the petti- 
tion in error, can not be considered by this court. Lincoin 
Traction Co. v. Moore......... 00 6a eis ois 6a odie ee side eee 


In furtherance of justice, where a decree is reversed, this 
court may remand the cause with leave to amend the peti- 
tion and bring in new parties, instead of requiring the ex- 
pense of a new suit. McCook Irrigation € Water Power Co. 


On an appeal in an equity proceeding, error can not be 
predicated on the action of the trial court in the admission 
of evidence. Flanagan v. Mathiesen....cccccccevcccsecese 


Procedure. 
Where, on a petition in error, the: district court reverses a 
judgment of a justice of the peace, it should not dismiss the 
ease, but must set it down for trial, as provided in section 
601 of the code. Westover & Co. v. Van Dorn Iron Works 
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In order to obtain a review by petition in error to this court 
of errors occurring during the progress of a trial in the 
district court, a motion for a new trial must be filed and 
overruled. Norbury v. Harper.....c.cccceecees wisi tee axe > 
Where no summons in error issues, the date of voluntary 
appearance is to be taken as the date of commencement of 
proceedings in error within the meaning of section 592 of 
the code. Hstate of James v. O’Neill...........2- able ears ers 
Review. 
Where, on an appeal in equity from a judgment of the dis- 
trict court, the record contains no bill of exceptions and the 
pleadings are sufficient to support the judgment, it will be 
affirmed. Stansbury v. Storer........... tener a tore shies lelbiene eos ee 
An application on the part of appellant to amend his peti- 
tion, having been made after the entry of the final judgment 
dismissing the case, came too late and was properly refused. 
Stansbury v. Storer. cc. ccc ccc csc c cece ccc c er eeesceecasvcnce 
Where defendant’s plea to the jurisdiction only inferentially 
alleges a service of summons in another county, the facts of 
service appearing in the record will be considered, when his 
pleading is attacked for the first time in this court. Stwll 
B08. Vs BOWE 6 so. 65 6 o.cisivce 6 0k RS oie. Ein bso 9-9, bie ote ee Cars we 
Unless there is material error in the record, the judgment of 
the trial court will be affirmed regardless of the theory upon 
which it was- defended. Woodmen Accident Ass'n v. 
Hamilton. ..cccccccccccececees eae ats tape aat ere Wazen tana ae erase ee 
The refusal to allow the introduction of evidence to dis- 
pute the testimony of a witness upon an immaterial matter 
is not reversible error. Campion v. Lattimer.............. 
Upon an appeal in equity this court will try the issue 
de novo. Grandin v. First Nat. Bank. ......cccceececcees 


It is only where all peremptory challenges have been ex- 
hausted by the party complaining that a ruling of the trial 
court upon a challenge of a juror for cause can be reviewed. 
Chicago, B. & Q. R. Co. v. Krayenbuhl........... ace'eleterenenes 
In an action for damages for personal injuries, rulings of 
the trial court rejecting testimony, held to be reversible 
error. Nielsen v. Cedar County....... atta tel 6 ts eee trolsnshvsib (Reva e.c 
Rulings of the trial court in an action for personal injuries, 
in the admission of evidence, held not prejudicial. Chicago, 
B. & Q. R. Co. v. Krayenbduhl........ ee daha beta’ o brecsbenere are's $5 
An order directing the payment of the unearned premium on 
an insurance policy to a redemptioner of real estate, held 
proper. Courtright v. Eno............. Wilewoswiin osacas 
In reviewing the action of a trial court in directing a verdict, 
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“AL 


42. 


43. 


44, 


45. 


46. 


47. 


48. 


49. 


50. 


61. 


this court will regard as conclusively established every fact 
favorable to the unsuccessful party which the evidence 
proves or tends to establish. Preston v. Stover........+.5: 
Rulings of the trial court on the admission and rejection of 
evidence held to be without prejudicial error. Warder, 
Bushnell & Glessner Co. v. Myers..... Gig avecéiredac8 aleve nialona ehoctugre 
Action of the trial court in the admission and exclusion of 
evidence in an action for attorneys’ fees, held not error. 
Linton v. Cathers....cccccacves SC Ee oe ere Bose 
Transcript. . 
If a transcript filed in this court is incomplete or incorrect 
in some particular, the appropriate remedy is to procure an 
additional or corrected transcript, duly certified. Keeley 
Institute v. Riggs..ccscccsccccccncscues Si aolosy oestanssexereners Siesiosar's 
If it appears that a party has wilfully filed an incomplete 
and incorrect transcript or has altered the transcript certi- 
fied and furnished him, for the purpose of deceiving this 
court, the transcript will be stricken from the files. Keeley 
Institute v. Riggs... ccccccccccvccccereucee er a4 
This court will not try the correctness or completeness 
of a transcript upon affidavits, nor require the clerk of the 
lower court to produce the original record. Keeley Institute 
VM, Riggs...csereee eRe NS time wie Bek aaaia, BeBe saH' A wight oreo dia ase eee 
When a rehearing has been allowed, the cause stands for 
hearing as though no former decision had been made, and 
the court will not consider papers appearing with the tran- 
script but not authenticated as a part of the record. 
Palmer v. Mizner......00> Rae cagitayae a ae oar cua Le S aacbobh.wtere enetere,s 
Verdict. 
Where a verdict exceeds the amount claimed in his plead- 
ings, by the party gaining it, it is error to enter judgment 
for the full amount found. Davis v. Hall.....ccseseceeee 
Where such a verdict has been rendered, and the evidence 
would support one for the correct amount, the party should 
be allowed to remit the excess. Davis v. Hall........-00. 
Where disputed questions of fact are determined by a jury 
on fairly conflicting evidence, its findings thereon become 
conclusive. Warder, Bushnell & Glessner Co. v. Myers.... 
Where the record contains competent evidence from which 
the jury may have reasonably arrived at their verdict, the 
judgment of the trial court will not be reversed for want of 
evidence to sustain it. Campion v. Lattimer....... asa taodacers 
The finding of a jury will be set aside where there is not 
sufficient evidence to-support it. Sovereign Camo, Wood- 
men of the World, v. Hruby...... Oe Sieieieres wleraravers 
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A yerdict of a jury whose finding is based upon conjecture 
and not on the evidence, can not be permitted to stand. 
Sovereign Camp, Woodmen of the World, v. Hruby........ 


A verdict of a jury from conflicting evidence will not be dis- 
turbed in this court; and the weight and credibility of 
testimony is for their determination exclusively. Oelke 
v. Theis..... Ce wha W ele Seas ae ee es eee er ree eee : 


54. If a verdict is the only one justifiable by the evidence, in- 
structions to the jury will not be examined. Kielbeck v. 
Chicago, B. & Q. R. Co.......-.. jiase! Sigel aésacai'e bie Ria 8y ae are ewe oc 

Assignments. 


An attorney to whom claims are unconditionally assigned may 


prosecute an action in his own name for a recovery on such 
claims, without joining the original claimants. Huddleson 


Assignments for Benefit of Creditors. See APPEAL AND Ergor, 1. 


1. 


The provision of section 6, chapter 6, Compiled Statutes, 
1899, requiring the filing of a deed of assignment for record 
in the clerk’s office of the county in which the assignee re- 
sides, within 24 hours after its execution, is mandatory. 
Huddleson V. POU... ccc cece cece cece cece e cece eves ee 


. The fact that the assignor requests a sheriff, acting as as- 


signee, to withhold a deed from record the statutory time, 
is no excuse for such neglect. Huddleson v. Polk.......... 


. The claims of creditors who stand in a hostile attitude to 


an assignment can not be prorated with the claims of those 
who have complied with the act, in a distribution of the pro- 
ceeds of the assigned property. Huddleson v. Polk........ 


. Evidence examined, and held not sufficient to show a compli- 


ance with.the statute in the matter of recording an assign- 
ment deed. Huddleson v. PolK... cc ccc cece wee e ence eens ae 


. Where a deed of assignment is rendered void because of 


failure to have the same filed and recorded, it is not a pre- 
requisite to the maintenance of an action and the recovery 
of damages by a creditor, that he have his claim against 
the insolvent estate filed with, and approved by, the county 
court. Huddleson v. Polk......0....e0ee Bia ts. ere said era hd ewig lacerave 
In an action against a sheriff for failure to file a deed of as- 
signment, the measure of damage is the pro rata share of 
the creditor with all other creditors who would be entitled 
to participate in the assets of the insolvent estate had the 
assignment not been invalidated. Huddleson v. Polk...... 


In such an action, it may be shown in mitigation of damages 
that there are other creditors entitled to participate in the 
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Assignments for Benefit of Creditors—Concluded. 
assets of the insolvent estate, but, to be available, this fact 
must be affirmatively pleaded in the answer. Huddleson v. 
POLS siiinwe ad Use ee aes eels 


Assumpsit. 
Wherever one person has money to which in equity and good 
conscience another is entitled, the obligation may be en- 
forced by assumpsit. Hstate of Devries v. Hawkins...... 


Attachment. 
One can not amend an affidavit in attachment so as to state a 
cause of action different from that stated in the original 
affidavit on which the writ was issued. Westover ¢ Co. 

v: Van Dorn Tron Works C0........+e0ee 


Bankruptcy. See RESTITUTION, 3. 
1. In an action by a trustee in bankruptcy to recover assets 
paid to a judgment creditor in completed attachment pro- 
ceedings in his favor, it must be alleged in the petition that 

the preference was received by the creditor having reason- 

able cause to believe that the bankrupt was insolvent, and, 

by suffering the attachment proceedings and judgment to 

be taken against him, thereby intended to make a prefer- 

ence. Johnson v. Anderson.......... ; 


2. Evidence held insufficient to sustain a judgment in favor of 
the plaintiff under the provisions of subdivision f of section 
67 of the national bankruptcy act of 1898. Johnson v. An- 
DOPSON: veilidislew be Sescdejedroere's ee 


3. The trustee in bankruptcy may recover money paid by the 
bankrupt as a preference, only, when the person receiy- 
ing it had reasonable ground to believe that a preference 
was intended. Johnson v. Anderson 


4. The court, in the exercise of a reasonable discretion, prop- 
erly refused to allow the plaintiff to amend his petition, 
where the amendment tendered failed to allege that the 
defendant had reasonable ground to believe that the bank- 
rupt intended a preference. Johnson.v. Anderson 


6. After judgment and an order for the sale of attached real 
estate, a suit was begun to set aside a fraudulent convey- 
ance thereof, held, the discharge in bankruptcy of the judg- 
ment defendant will not defeat such action. Grandin v. 
First Nat. Bank... .ccccecscccecaecence 


Bastardy. 
Complaint in a bastardy proceeding, held sufficient to sustain 

a verdict of guilty and a judgment thereon, when assailed 

for the first time in the appellate court. Campion v. 
LGUimer ..cccceccccccceccccssccues este 
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Beneficial Associations. See INSURANCE. 
Bills and Notes. See Girt. 


A note was signed “Globe Loan & Trust Co., H. O. Devries, 
Presdt., W. B. Taylor, Secy.” Held, That such note on its 
face shows no personal liability on the part of Devries or 
Taylor. English & Scottish American Mort. & Invest. Co. 
v, Globe Loan & TruSt CO... . ccc cc cece cette een eeees 
A promissory note in the hands of the payee is, even after 
maturity, evidence of the existence of a debt. Goff v. Byers 


See CouNnTIES AND County OFFicrrs, 5. Estorren, INsUR- 
ANCE, 10-13. JUSTICE oF THE PEACE, 1. REPLEVIN. SHER- 
IFFS AND CONSTABLES, 
A bond in pursuance of a statute afterwards held uncon- 
stitutional is not valid as a statutory bond, but may be 
valid as a common law contract, if supported by a consider- 
ation independent of the statute. United States Fidelity 
& Guaranty Co. v. Ettenneimer.... cece ccc ccc cc cv cecevas 


. A bond, given in an attempted appeal in an action of forci- 


ble entry and detention, conditioned for the payment of 
rent, is valid as a contract, if the obligor has by reason of 
the bond retained possession of the premises, though the 
statute authorizing such appeal is afterwards held uncon- 
stitutional. United States Fidelity & Guaranty Co. v. Etten- 
NEUMET Fo dina Redes dh winds ee RUN eh agence bana eet eak 


Bridges. 


1. 


When the legislature speaks of “streams which divide 
counties,” in section 87, chapter 78, Compiled Statutes, it 
must be taken as referring, not to the entire stream but to 
some part of or line therein. County of Dodge v. County 
Of SQUN DENS i xoi ccc ec Beas GE OSE: whoa SRN hae es ne eA Sea 
The banks of a river are essential parts thereof, and when 
a county boundary is fixed at “the south bank,” the river 
may be said to divide the county from the one on the op- 
posite side, within the meaning of section 87. County of 
Dodge v. County of SQUNGETS... 0... cece ccc cece eee w avec 


. The purpose of said.section, and the ones immediately fol- 


lowing, is to provide for bridges which are rendered neces- 
sary in order to travel from one county into an adjacent 
one, and to divide the cost between the two, and the statute 
should be construed, if possible, so as to give effect to the 
apparent intent of the legislature. County of Dodge »v. 
County Of SQUNGETS.. 66 cece cece eee eect e teen ne ceeaee : 
The fact that a resolution, passed by the board of one of 
such counties, calling upon the other to join in making 
bridge repairs, designates two bridges, while, after the lat- 
ter’s refusal, a contract is let and recovery sought as to 
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6 


. 


one only, is not fatal. County of Dodge v. County of 
Saunders ...... ois Bie were Ia ekauiad eee Seeies 


. Under the provisions of section 87, chapter 78, Compiled 


Statutes, 1901, a county may be required to contribute to- 
ward the repair of a bridge abutting in such county al- 
though it is located mainly within the territorial jurisdic- 
tion of an adjoining county. County of Dodge v. County of 
Saunders ....-..cec eevee Dae Riba eWahe artes id grave Suapaiel aietesiate ia coyh's 
The word “stream” as used in said section is used in a 
general sense, and includes rivers and smaller courses of 
¥unning water. County of Dodge v. County of Saunders.... 


Carriers. 


1. 


3. 


Where the conditions of a valid chattel mortgage have 
been broken, a common carrier is not liable to the mort- 
gagor for a diversion of a shipment of such property and a 
delivery of the same to the mortgagee demanding posses- 
sion thereof while it is still in the carrier’s hands. John- 
ston v. Chicago, B. & Q. R. Co..... aia Tanto’ alse axcheayesanend ae, shale at due 
In order to recover damages for delay in the shipment of 
live stock, it is necessary to show the length of time re- 
quired for the shipment, and that a longer time was actually 
consumed than was necessary for that purpose. Johnston 
v. Chicago, B. & Q. R. Co....... ia ia de ig acedesels @ w arPiotandvertate sia) 
Where a mortgagee consigned a shipment of cattle to a 
commission firm in order to protect the payment of his 
mortgage debt, and as soon as payment thereof was made 
directed the delivery of the shipment to the firm desig- 
nated by the mortgagor, no action will lie against the car- 
rier for nondelivery to the parity designated by such mort- 
gagor. Johnston v. Chicago, B. & Q. R. 00..........0000., 


Facts stated and carrier held liable for negligence for in- 
juries to a shipper of live stock in its yards. Chicago, B. 
& Q. R.. 00.-V.. PLOYO 6. cic Swe ee esa ae ees ewe tees ed avded 
A shipper of live stock riding on a free pass assumes such 
risks as necessarily attend upon caring for stock, and, mod- 
ified accordingly, the liability of the railroad company to 
such shipper for personal injuries is that of a common 
carrier for hire. Ohicago, B. & Q. R. Co. v. Troyer..... wees 
A shipper of live stock traveling on a freight train on a 
pass sustains the relation to the carrier of passenger, but 
in a restricted and modified sense. Chicago, B. & Q. R. Co. 
DM. TrOyer.sssccssecccccccsece Bvetivectads tahoe afaiacace ewlacewselats 
A shipper of stock assumes such risks as necessarily attend 
upon caring for stock. As thus modified, the liability of the 
railway company to such shipper is that of a carrier for 
hire. Ohicago, B. d Q. R. Co. Vv. Troyer....servecccreccocs 
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Carriers—Concluded. 
8. A shipper traveling on a freight train carrying live stock 
does not assume the risk of negligence by the carrier. 
Chicago, B. & Q. R. Co. v. Troyer. ccc cc ccc cece ence 


9. A duty devolves upon a carrier to exercise the highest de- 
gree of care, skill and diligence for the safety of the pas- 
senger practically consistent with the efficient use and 
operation of the mode of transportation adopted. Chicago, 
B. & Q. BR. Co. v. Troyer. veccccccccccces Seis ereiele.aye io eae oeietere < 


Chattel Mortgages. See Carriers, 1, 3. Taxation, 23. 

1. Where a mortgagor, without authority, sold property cov- 
ered by a chattel mortgage, and paid a debt to the mort- 
gagee, other than the one secured by the mortgage, the fail- 
ure of the mortgagee to refund the money, upon learning 
the source from which it was derived, does not ratify the 
sale and deprive himself of the right to recover possession 
of the chattels. Gosnell v. Webster....... ccc. cc cece ees . 


Description in a chattel mortgage, held sufficient. Gosnell 
v. Webster..... Sere te ote o-oo a whe Wiss 061 $6 Sa, 9 G0 we elee acai vias orale sw ice 


8. Where mortgaged stock are described as being upon a cer- 
tain farm owned by the mortgagor in the county of his resi- 
dence, the mortgage is not void for uncertainty, if the 
description of the animals is not applicable to any others 
kept on such farm. Goff v. Byers Bros. & C0......ccceeeee 


pe 


Collateral Attack. See Corporations, 2, 3. EXECUTORS AND AD 
MINISTRATORS, 2. JUDGMENT, 1, 2. 


Compromise and Settlement. 
The burden of proof is upon the party wamitiice a settlement 
to establish the facts relied on in avoidance thereof. Lin- 
ton v. Cathers....... as SB 15a lors’ Hibici-oian siete Soa] s mies fois esol Sate Siavtvezens 


Constitutional Law. See Bonps. Carmina Law, 9-11. Divorce, 8. 
LIcENSES. MUNICIPAL CoRPORATIONS, 3. TAXATION, 15. 
Waters, 14. 

1. The office of police judge or police magistrate of an incor- 
porated city is called into existence by the constitution. 
State v. MOOres........ ccc cece nsccccee e2aia Sluviceeta oie aysr@uahe-oaars 

2. An election provided for and required to take place by the 
constitution, may be held at the required time without 
special legislation providing therefor. State v. Moores.... 


8. Section 509a of the criminal code, which provides that this 
court may reduce an excessive sentence, is not violative of 
the provision of the constitution, which forbids the exer- 
cise by the judiciary of any power properly belonging to the 
executive branch of the government. Palmer v. State.... 

4. An act of the legislature which regulates a county office, and 
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Constitutional Law—Continued. 


10. 


11. 


12. 


18. 


14. 


which by its terms limits its operation to counties having a 
population of 50,000 “according to the census of 1900,” is 
local and special in its application. State v. Scott........ 


. Chanter 32, laws of 1903, entitled “An act to constitute the 


county surveyor ex officio county engineer in addition to his 
powers and duties of county surveyor,” etc., is in violation 
of section 15, article III of the constitution, which prohibits 
the passage of local or special laws regulating county or 
township offices. State v. Scott... ..ccccacceccvecrevecvece 


. “Changes or modifications of existing statutes, as an inci- 


dental result of adopting a new law covering the whole sub- 
ject to which it relates, are not forbidden by section 11, 
article III of the constitution.” Weston v. Ryan.......... 


. It is for the legislature to determine as to the applicability 


of a general law to a given emergency, and as to the conse- 
quent propriety or otherwise of a special law. Weston v. 
DOYS RASC DE EE IN LG SETBACK IERAE CD EIR OREN 


. This court will not undertake to say as to the act of Febru- 
ary 23, 1887, under which the ballots as to the adoption of. 


the amendment to section 4, article III of the state constitu- 
tion, were counted, and the result declared, that a general 
law would have been applicable, and that the act in question 
was therefore unconstitutional. Weston v. Ryan.......... 
Something more than mere irregularities and improprieties 
in declaring the result of an election should appear, to war- 
rant this court in setting aside the acts of the legislative 
bodies and the executive of the state as to the fundamental 
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211 


law of the state. Weston v. Ryan...........000. st dees oseell 


In the submission of a proposed constitutional amendment, 
the legislature act in a capacity analogous to that of a con- 
stitutional convention. Weston v. Ryan...........- eaaers 
An act is not obnoxious to the constitutional inhibition 
against special legislation, if the subject with which it deals 
is special and particular in its nature. Weston v. Ryan.... 
When a proposed constitutional amendment has been 
submitted to the people, the legislature may provide the man- 
ner of ascertaining the result of the election. Weston v. 
RYO, Seis tits Ba See hs andl = gin, Sib. 6 cad dag sb Geeta alta Goebel even 
Under the old as well as under the present constitution, 
where the title to a bill is to amend a particular section of 
an act, no amendment is permissible which is not germane 
to the subject -matter of the original section. Preston v. 
Stover. ....... Sere OAd SMa Ava, pans aie Sole seed ala A Dike 
Previous to the act of 1903, section 1021 of the cde: as 
amended by an act of 1875, p. 43, entitled ““An act to amend 
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Constitutional Law—Concluded. 


section 1021 of the code of civil procedure, Revised Statutes, 
1873,” was obnoxious to the foregoing rule, and unconstitu- 
tional. Preston v, StOVET.. occ. ccc cee cee cree eee e eens 
A general revenue law will not be declared unconstitutional 
on account of discriminative provisions if such provisions 
may be rejected and the law enforced without them. State 
Ve ELTA 566 SAARI RO LENE A OE OURS ES ELA SO RI 


Contracts. See Evipence, 13. Homesteap, 3-5. HussaANnp AND 


1. 


2. 


3. 


WIFE, 1, 2. 
The validity of a contract assailed for illegality is not deter- 
mined by its formal incidents but by the nature of the trans- 
action and the intent of the parties. Corn Exchange Nat. 
BONG 0 TONS ON s.50 eco the eon ee ale Sin ben's Wits Wa Kies Wb eth wllesine Soe 
A contract, void for illegality in its inception, is not vali- 
dated by being sued upon in a foreign jurisdiction. Corn 
Exchange Nat. Bank v, JANSEN... cc cece cee ec eenee ere 
The evidence by which a contract shall be proved is gov- 
erned by the lex fori and not by the lex loci contractus. 
Marvel v. Marvel... ccc. c cee ce eee etemdscith eaves Mad tree ere 


Corporations. See Receivers. Restirurion, 3. Taxation, 2. 


1. 


An officer or agent of a corporation is not liable personally 
to third persons for mere failure to perform some duty 
which the corporation may have owed them. Penney v. 
BrYyQes sscstecate sino Di bathe ¥ Se Rieaioloe oa BO AEB IA woe aS eR Are oe 
Where there has been an attempt in good faith to organize 
a@ corporation and the requirements of the statute have been 
colorably complied with and corporate functions thereafter 
exercised, there exists a corporation de facto, which can not 
ordinarily be called in question collaterally. Lusk v. Riggs. 
The invalidity of a corporation may be shown, even when 
questioned collaterally, by evidence that no articles of in- 
corporation were filed. Lusk v. Riggs...........00. Sisal 
The state may impose such conditions and limitations as 
it sees fit upon foreign corporations seeking the privilege of 
doing business in this state. State v. Fleming........ deta 


Counties and County Officers. See Brinces. CoNSTITUTIONAL 


1. 


2. 


Law, 4, 56 Quo Warranto. TAXATION. 
A county officer is not required to account to the county for 
money received by him in payment for services performed 
for another, by private agreement, which are no part of the 
duties of his office. State v. Holm... .. ccc cc ccc ccenececees 
It is no part of the official duties of a register of deeds to 
search the records of his office, to ascertain whether persons 
signing a petition to obtain a liquor license are freeholders. 
State v, Holm....cccccccvees Sb. Bie Sewer hid washed lie aan Biss CE AY 
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Counties and County Officers—Continued. 


3. 


ao 
. 


11. 


12. 


Such officer may, by agreement, perform such services for 
persons who are required to make proof of the qualifications 
of such signers by his certificate, and may collect and re- 
ceive such compensation as may be agreed upon therefor. 
BEGGE Go HOU iis es Sn en hae wale ae SF HAN OT Tee MET TS 8 


. In such a case, he must place the fee for his certificate and 


seal on his fee book, and account for and pay the same over 
to the county, if in excess of the salary allowed him by law. 
BUACC Vis FOUN sion ice eae relocate W880 sa Stee Gee bre. dees 4 SaaS AE aes OSG 


. The fact that an official bond of a county officer is joint, 


instead of joint and several as required by statute, is not an 
objection thereto of which the obligors upon the instru- 
ment can avail themselves as a defense. Wilcox v. County 


. Where a settlement of a county officer with the county com- 


missioners has been made, such settlement is final and con- 
clusive, unless there is fraud, mistake or imposition in 
making the same. Wilcox v. County of Perkins..... aecerate 


The board of county commissioners in allowing claims made 
for salaries of county officers and other claims against the 
county, where the amounts to be allowed therefor are fixed 
by law and where no judicial inquiry is required to deter- 
mine the amount, act in a mere ministerial capacity and 
have no power or jurisdiction to allow an amount in excess 
of the fixed statutory compensation. Orouch v. Pyle...... 


Where judicial discretion is called for in the allowance of a 
claim presented, the board then acts as any other judicial 
body, and its findings can be questioned and set aside only 
by an appeal taken from the decision as provided by statute. 
Neither can the members of the toard be made liable for 
a mere mistake made in passing judgment on the claim, the 
commissioners, in such case, being entitled to the same im- 
munity as other judicial officers. Crouch v. Pyle.......... 


Unless the statute regulating the letting of contracts for 
the furnishing of county supplies is strictly complied with, 
the proceeding and consequent contract will be void. Wood- 
TUF Vi WELLON. 2. crew civ cvvarsencsccesessvnceserssesnveer 
A resident taxpayer, without showing any interest or injury 
peculiar to himself, may enjoin illegal expenditures by a 
public board or officer. Woodruff v. Welton...........04... 
In an action by a resident taxpayer to enjoin an illegal ex- 
penditure by a public board or officer, the plaintiff will not 
be required to show what the amount of the expenditure 
would have been if the law had been obeyed. Woodruff 
Ds WELEON sioce ein 6 eae eye el aia ehdiergeve: oS Gree ie dueveiele Sailers aie Oley evecare, 
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Courts. 


1. 
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Counties and County Officers—Concluded. 


For purposes of taxation and revenue, a precinct actually 
formed and organized will be deemed a de facto organiza- 
tion, whether the meeting of the county commissioners at 
which it was made was lawfully adjourned and held or not. 
City of South Omaha v. O'ROUTKE..... ccc cece cece cee ae 


See JUDGMENT, 3. JURISDICTION. PROcEss. 

A county court has jurisdiction, within the statutory :limit 
of amount, in actions to recover damages for breach of 
covenant against incumbrances. Brass v. Vandecar...... as 


. The designation of cases in which the supreme court has 


original jurisdiction is a prohibition of it in other cases, 
Haney’ UV.) BAUM 6. iis cocoa bw ee ehh bes OSA Vet elie awn @ Pe Owe 


. Consent of the parties can not confer ae of the 


subject matter. Hdney v. BAUm...... ccc cc ec ene eccace Fra 


. This court can not attempt, prior to an actual controversy 


arising, to direct the officers charged with the enforcement 
of a law relating to their duty in putting it in operation. 
State v. Fleming............ Sneasatrw Grarele e.Seko ear ede shane eb * 


Creditors’ Suit. 


1. 


A creditor whose claim has not been reduced to judgment, 
and who has no lien on his debtor’s property, is not entitled 
to have such property impounded, as security for the claim, 
nor to an injunction restraining his debtor from disposing 
of his property. Brumbaugh v. Jones........ i atvaie esbea vee on Ve 


. Mere insolvency and inability to reach a particular fund by 


garnishee process are not sufficient to take a case out of the 
general rule above stated. Brumbaugh v. Jones.......... 


. Whenever, on the trial of a creditor’s action, it appears that 


the plaintiff has a remedy at law, the equitable proceedings 
should be dismissed. Brumbaugh v. JOneS.....cceeeee, ri 


Criminal Law. 


1 


In prosecutions for larceny, nonconsent of the owner of the 
property alleged to have been stolen may, in a proper case, 
be inferred from circumstances. Palmer v. State......... 
The unexplained possession of stolen property, shortly after 
the theft of it, is a fact which may justify the jury in in- 
ferring that the person so in possession is the thief. Palmer 


ning with the cattle of his lessee upon the ranch, when such 
cattle are in the immediate charse of the lessee’s servant. 
Palmer V. State. cccccecccsccccccecceccuccces Biss situate ord ee 
It is not error to instruct the jury that they must give the 
testimony of the defendant in a criminal case “only such 
weight” as they think it deserves. Palmer v. State........ 
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. The owner of a ranch is not in possession of an estray run- 
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Criminal Law—Concluded. 


5. 


oa 


10. 


11. 


A sentence of seven years for the larceny of a steer, held 
excessive and reduced to two years, Palmer v. State...... 


The conduct and behavior of bloodhounds, after being set 
upon the trail of a fugitive criminal, may not be given in 
evidence by the state, for the purpose of proving that the 
scent of the accused and the scent of the person who per- 
petrated the crime which is being investigated are identical. 
Brott v. State............ Baie Gaara Se etiacyae op acpudts Joleen eview ois 


The law does not recognize the distinction between prin- 
cipals and accessories in misdemeanors. McMahon v. State, 


. It is not error to impose a fine of $5 against each of several 


defendants, who composed a party in whose possession a 
number of prairie chickens were found, for every chicken so 
found. McMahon v. State... ccc ccc ccc cee cee ren cn eee 


. A penalty imposed by statute wil? not be held unconstitu- 


tional as excessive, unless it is so excessive as to shock the 
sense of mankind. McMahon v. Staté........... ccc cen eens 


A penalty of $5 for each prairie chicken found in possession 
or under the control of the defendant during the closed 
season, held not excessive in a constitutional sense. Me- 
Mahon »v. State........ eed dea ees a Shige asec aie Saar te ae Hess eees 


It is not a violation of the provision of the constitution, 
inhibiting the incorporation in the title of an act of more 
than one subject, for the legislature to provide in one act 
for the protection of fish, fowl and quadrupeds under the 
general denomination of game. McMahon v. State..... sieeve 


Damages. See ALIENATION or AFFECTIONS. ASSIGNMENTS FOR THE 


Deeds. 
1. 


3. 


BENEFIT OF CreEpIToRS, 6, 7. Deeps, 3, 4. Husuanp AND 
Wire, 3. MAstTER AND SERVANT, 4. New TRIAL, 3. REeMItT- 
TITUR, 2. TELEGRAPHS AND TELEPHONES. 


See Mortcaces, 1. | 
An unexpired term or lease, which prevents the grantee in 
a deed from recovering possession of the land described 
therein, is an incumbrance. Brass v. Vandecar ; 


. In such a case the covenant does not run with the land, but 


is broken as soon as made. Brass v,. Vandecar 


When the breach of covenant consists of the existence of an 
unexpired term or lease, the measure of damages, at least in 
absence of any special circumstances, will be the value of 
the use of the premises for the time during which the 
grantee has been deprived of such use. Brass v. Vandecar.. 


. Where the grantor requests the grantee to take proceedings 


for the purpose of recovering possession, which fail, and 
agrees to pay the expenses thereof, such expenses, being 
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Deeds—Concluded. 


actually incurred, may be recovered, in addition to the value 
of the use of the premises. Brass v. Vandecar 


. A condition in a deed that no liquors shall be kept or dis- 


posed of on the premises conveyed, and that any violation 
of this condition shall render the conveyance void, and 
cause the premises to revert to the grantor, is a valid condi- 
tion subsequent which, until broken, runs with the land. 
Jetter v. Lyon 


. On a breach of such condition the grantor, if living, or, if 


dead, his heirs may claim a reversion of the estate and can 
maintain an action in ejectment to recover it. Jetter v. 
Lyon 


. Record held not to show that a right of reversion had been 


waived by either the grantor or the plaintiffs. Jetter v. 
Lyon 


Demurrer. See PLEADING AND PRACTICE. 


Depositions. 
Where from the deposition of a witness it appears that he is a 


nonresident of the county, it is unnecessary for the party 
offering the deposition in evidence to prove that such wit- 
ness is not present in court or in the county. Chicago, B. é 
Q. R. Co. v. Krayenbuhl 


Descent and Distribution. 


1. The heirs of an insolvent estate can not prosecute an action 
in their individual capacity to recover newly discovered 
assets of the estate until the debts and costs of administra- 
tion have been paid. Sharp v. Citizens Bank.............. 

2. Heirship may be established by the testimony of any one 
who knows the facts constituting such relation. Jetter v. 
TAY ORS 5 6 50 sph GO wth SOR & Dae OG ee Bee BAGS Ba He nee wt 

3. Evidence held sufficient to uphold finding of oral relinquish- 
ment of further share in father’s estate by appellant’s 
father. Riddell v. Riddell..... dai.is ie NH De wa SA Sadhana ome ere 

Divorce. 

1. An action to determine property rights not growing out of 
the marriage relation can not be joined with an action for 
divorce. Reed v. RECD.. ccc ec ccce eece eee e ee ee eens : 

2. Where such causes of action are joined in a petition, a de- 
murrer thereto for misjoinder of causes of action should be 
sustained. Reed v. R€€d.... ccc ccc ccc ee cee eens 

3. It is within the discretion of the district court to require the 


husband to pay temporary alimony and counsel fees in a 
divorce case, to enable the wife to make a proper defense, as 
a condition precedent to the right to further prosecute his 
action. And an order requiring such payment does not con- 
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flict with any right guaranteed him by our constitution. 
BOCO: 35) HOC oioro od ielo eiecd oaterw sian Biel cewG bs gueeieiwt ae Soa hs Oe <a 


4. Temporary alimony and suit money are matters within the 
discretion of the district court. Heed v. Reed... 


Duress. See’ PLEADING AND PRacTICE, 9. SPECIFIC PERFORMANCE, 1. 
Ejectment. See DEEDs, 6. 


Election of Remedies. 

1. One who is entitled to a choice of remedies, and takes such 
action as in law amounts to an election, is, ‘by such election, 
precluded from pursuing the other remedy, but a mistaken 
and unsuccessful attempt to do so will not annul the former 
election, nor bar the right to pursue the remedy first se- 
lected. Chicago, B. € Q. R. Co. v. Olsen... ..iccccccccecce 


2. The rigbt given a member, by the regulations of the relief 
department of a railroad company, to elect to accept the 
benefits in pursuance of these regulations, or to prosecute a 
claim at law against the company, requires the application 
of the rule in regard to election of remedies. Chicago, B. 
é Q. R. Co. v. Olsen........... Ree 


3. One who by action pursues one remedy without being charge- 
able with notice of facts entitling him to a different one, is 
not thereby estopped to pursue the latter upon discovery of 
such facts, if he then discontinues his action for the former. 
Moss VU: MGrke8 occ cee as eee e eee eae os 


4. One who has sued for conversion may dismiss such action 
and recover in replevin. Moss v. Marks......... Seats 


Elections. See ConsTITUTIONAL Law. JUDGMENT, 5. 


Equity. See FraupvLenr CoNveyAnces, 4. JUpgMEnT, 3, 4. Sup- 
ROGATION. 

A court of equity will not grant relief against a judgment 
taken by default, where the applicant, shown to have been 
duly served with summons, failed to avail himself of an op- 
portunity to defend, such failure not being the result of 
fraud, accident or mistake, unmixed with laches on his part. 
McHale v. Metz 


Estoppel. See APPEAL AND Error, 1, 2. ELEcTION oF REMEDIES. 
MANDAMUS, 3. WATERS, 15. ’ 

1. Principles of estoppel are mutual and reciprocal. One who 
successfully attacks appellate proceedings, upon the ground 
that they are unauthorized by law and wholly void, is es- 
topped afterwards to assert that they are in any respect 
valid. This rule applies to an appeal undertaking by which 
such proceedings were begun. United States Fidelity & 
Guaranty Co. v. Ettenheimer.,....... 
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Estoppel—Concluded. 


2. 


One who executes a bond, under circumstances that would 
estop him to assert its invalidity for want of consideration, 
can not, in an action upon the bond, avoid liability on the 
ground that plaintiff is estopped to assert that there was 
any consideration for the bond. Estoppel against estoppel 
sets the matter at large. United States Fidelity & Guaranty 
CO. 20. BULERRIM eT wiccscisca Vad s Meee eck are wo eee eee wens 


Evidence. See ACKNOWLEDGMENT, 1. APPEAL AND Error, 18, 34, 


r 


oa 
. 


10. 


11. 


50. Bankruptcy, 2. Bits anp Notes, 2. CaRRIERS, 2. 
CoMPRoMISE AND SETTLEMENT. CoNnTRACTS, 8. CoRPo- 
RATIONS, 3. CRIMINAL Law, 6. DESCENT AND DISTRIBU- 
TION, 2. FRAUDULENT CONVEYANCES, 5. Girt. INSURANCE, 
14, 16. LaANbDLorRD AND TENANT, 3.: MECHANICS’ LIENS, 1. 
Morreaces, 2-4. NEGLIGENCE, 1. PrincipAL AND AGENT, 5, 
6. Sares, 3,5. Srreer Rattways, 3. TrRIAL. WITNESSES. 
A preponderance of the evidence is all that is required to 
maintain an issue of fact in a civil action. Estate of David- 
SOR Vs. DAVISON 0.556. scaieelé. 8 Bais oie eS Bia 8 lah 9 is a Bw nS BA 


, Evidence of the bona fides of a transfer of property, held 


to support the findings. McNerney v. Hubbard.......... 


. In an action by a shipper against a carrier for personal 


injuries, held, that the evidence sustained a verdict against 
the carrier. Chicago, B. € Q. R. Co. v. Troyer.........a0e 


. Evidence in an action of replevin, held sufficient to sustain 


the findings of the trial court. Byrnes v. Eley.......5.... 


Evidence in a replevin action held sufficient to sustain the 
verdict. Gosnell v. Webster... veces cece ccc c cere ceeveones 


. Evidence of an ordinance of a city, regulating the Tate of 


speed of street railway cars, is admissible under a general 
averment of negligence. Omaha Street R. Co. v. Larson.. 


. Proof of an experiment, without establishing the fact that 


the person who made the experiment is competent to do so, 
and that the apparatus used was suitable for the experi- 
ment, and that it was honestly and fairly made, is without 
probative force. Omaha Street R. Co. v. Larson 


. Evidence in an action to foreclose a mechanic’s lien held 


not to support the findings and decree. Tidball v. Holyoke.. 


. Where one party has introduced letters constituting a part 


of a correspondence the other party is entitled to show the 
entire correspondence. Gosnell v. Webster............2005 
Evidence ag to the invalidity of a mortgage on a homestead 
held sufficient to support the judgment. Norbury v. Harper, 
Evidence held not to show any parol waiver or release of 
contract by vendee. Johnson v. Weber..... bie Geese fa GaSe 6 iva 


147 


584 


591 


591 


726 


705 


389 


467 
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Evidence— Concluded. 
12. Evidence in an action to set aside fraudulent conveyances 


18. 


14. 


15. 


found to support the finding of the trial court. Grandin 
uv. First Nat. Bank.......... Wisielera Sites @-aversie Wa Wi aps ontevatel 6. she; ones 
In the absence of fraud, mistake, or ambiguity, parol evi- 
dence is inadmissible to change or vary the terms of a 
written contract. Nebraska Land & Feeding Co. v. Trauer- 
MOAN, cescccceee Se eeeiee Gol bie atbvelW6 toh dae. sGvel Dene e Neuse tee deree es 


Evidence held insufficient to show a right of subrogation of 
the sureties on notes of an intestate to a lien on money of 
the estate deposited in a bank to which the notes were pay- 
able. Sharp v. Citizens Bank... ..cc cece cccceecseweces ae 
Evidence under a plea of duress held sufficient to sustain 
the verdict. Nebraska Mutual Bond Ass’n v. Klee........ 


Exceptions, Bill of. See Arran anp Error, 3, 4. 
This court will, on its own motion, refuse to consider a docu- 


ment appearing in the record and purporting to be a bill of 
exceptions but in no way authenticated as such by the cer- 
tificate of the clerk of the lower court. Palmer v. Mizner.. 


Execution. 
If the plaintiff in an action die after judgment, no valid 


execution can be had upon the property of the judgment de- 
fendant until the judgment has been revived in the manner 
provided for in section 472 of the code. Vogt v. Daily...... 


Executors and Administrators. 


1. 


3. 


In a petition for administration on the estate of a deceased 
person, the avermenis essential to jurisdiction are, that 
such person died intestate, and was at the time of his death 
a resident or inhabitant of the county where the petition is 
filed; or, in case of a nonresident that he left an estate in 
such county to be administered. Larson v. Union P. R. Co.. 


. Section 178, chapter 28, Compiled Statutes, provides the 


order in which persons shall be entitled to administer on the 
estate of an intestate. Held, That an appointment made 
contrary to such provisions is not open to collateral attack. 
Larson v. Union P. BR. C0... ccc een cence enc ener enees 
An executor or administrator may resign or may be re- 
moved for cause, but a county court has no authority to dis- 
charge such officer from his trust, merely upon the settle 
ment of what is called a final account. Hazlett v. Estate 
Of Blakely.......ccccccesecceves eressueiee weer ies iat) eiovaler eoafess 


. The discharge of an administrator in a decree upon final 


accounting, merely discharges him from liability for the past. 
Hazlett v. Estate of Blakely......... BS esas vavedoreinvane ove Rese 


5. A contingent claim does not become sbssltte: within the 
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261 
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Executors and Administrators—Concluded. 


meaning of the decedent’s act, until it becomes a claim 
proper to be presented to the county court for final adjudi- 
cation as a claim against the estate. Hazlett v. Estate of 
Blakely. .....eeseeeee  relanasBietel od We claremntene eeemar ae wlecaisias aternene $5 


. An order allowing an alleged widow a certain sum each 


month pending administration, for her maintenance, is sub- 
ject to modification during administration as circumstances 
may require. Hstate of James v. O’Neéill..........4. A 


The allowance of a claim against an insolvent estate is not 
@ judgment which becomes dormant by lapse of time as 
against newly discovered assets of such estate. Sharp v. 
Citizens Bank..... Were S lee See eis olavereS 0,Uia Dido ra areleweie eed hose aed 


. Newly discovered assets of an insolvent estate are a trust 


fund in the hands of an administrator for the payment of 
debts and costs of administration and do not descend to the 
heirs and distributees until such claims are paid. Sharp 
vy. Citizens BANK... .. ccc cecc ccc c cece cc esc aeenseees wiieeaos 


. The fact that a stock of hardware belonging to an estate 


is alleged to have been traded by the plaintiffs, as exe- 
cutors, for real estate, does not prevent the vendees getting 
title to the hardware stock delivered to them by the ex- 
ecutors. Hdney v. Baum..........065 Ac ailarai fonds batanl’s Bite Ses 
A bond executed by the administratrix of an estate, con- 
ditioned that she will reimburse a proposed purchaser of cer- 
tain lots belonging to the estate, upon which a mortgage was 
being foreclosed, any amount in excess of twelve thousand 
dollars which he might be compelled to bid at the fore- 
closure sale, is void as against public policy. Beatrice 
Creamery CO. V. FitZQerald.... ccc cecc cere cccccccrccecevces 
The rule of caveat emptor applies to purchasers or mort- 
gagees of property from trustees, executors or other persons 
acting in fiduciary capacities. Neary v. Neary............ 


613 


132 


758 
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In an action to cancel a mortgage and quiet title to lands | 


devised it appeared that the will was probated and re- 
corded, and was shown upon the abstract of title upon 
which the mortgagee relied in making a loan. Held, That 
the mortgagee and his assignee were charged with notice of 
the want of power in the executor to place the legal title 
in the wife, and to mortgage any of the property of the 
estate. Neary UV. NEATY. ccc. ccccccecccccccccccccccsceeces 


Forcible Entry and Detainer. See LanplLorp anp Trwant, 4. 


TRIAL, 9. 


Under a lease containing the provision that if the rent, or 


any part thereof, shall be in arrears and unpaid at any 
time, it shall be lawful for the landlord to retake poses- 


319 
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Forcible Entry and Detainer—Concluded. 
sion without any formal notice, a right to maintain an 
action of detention accrues after default and statutory notice 
to the tenant. Cochran v. Philadelphia Mortgage & Trust 


CO, sececccccecccrennstscssncces HS esaelns 6:eigit ue: areincai vie #610 sie 


Fraud. 

Vendees having got title to goods, are Mable to an action for 
damages by reason of fraud used in getting the goods, if 
the vendors elect to affirm the contract and sue for such 
damages. Hdney v. BQwm...cccccsccccccccccccscscccsccces 


Fraudulent Conveyances. See Evmence, 2. 

1. A plaintiff who has obtained an attachment upon spe 
cific real estate and recovered judgment thereon, may main- 
tain an action in equity to set aside a fraudutent convey- 
ance of the real estate without the issuing and return of 
an execution. Grandin v. First Nat. Bank........-.ce0eee 


2. In a suit to set aside a fraudulent conveyance of real 
estate, amendments to the petition, held not to give the court 
Jurisdiction to subject property and assets outside of this 
State to the payment of the Judgment. Grandin v. First 
NE. BOR o sigo ic ahd eve ak ola e's disw So wis bos deed Obs eres tebe obi eas 


If a suit to set aside a fraudulent conveyance is pending for 
several years, it is not a defense that the holder of the legal 
title has made valuable improvements thereon, while the 
action was pending. Grandin v. First Nat. Bank........ 


3 


4. In a suit to set aside a conveyance of real estate, where the 
right of possession is in issue, it is the duty of the court to 
determine the right of possession and, if all parties inter- 
ested are before the court, to put the party who is entitled 
thereto in possession. Albin v. Parmele.......... eo veccee 

5. Where a conveyance of real estate is presumptively fraud- 
ulent the burden is on those claiming under such 
conveyance to show the bona fides of the transaction. Lusk 
V. RAQGGS8.....eeeee RTE CRETE ee oe acer vcccenvccees 


Game Laws. See Criminau Law, 7-11. 


Gift. 
That a promissory note was found in the possession of the 
payee at the time of his death, is evidence that he had not 
made a present of it to the maker. Oelke v. Theis........ 


Berd Law. See ANIMALS. 


Homestead. See SPecIFic PERFORMANCE, 1. 

1. A contract to convey a homestead was signed only by the 
husband. Held, That the vendee was not entitled to a 
specific performance of his contract as to such homestead. 
Watkins v, YOull....ccccescccccscccccccnccstccvccessescas 
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Homestead—Concluded. 

2. Where real estate, the legal title to which is in the husband, 
has been selected and is occupied as a family homestead, it 
can not be conveyed or incumbered except the instrument 
conveying or incumbering the same be signed and acknowl- 
edged by the wife. Teske v. Dittberner.......... is olaiecactiehece 544 


3. A contract to convey the property embraced in a homestead, 
which reserves to the homestead claimants the right of use 
and occupancy until the death of the parties, or until aban- 
donment, is an incumbrance of the title thereto. Teske 
V. DitEDerner..cccccrccccceccsrcsaces Cerra eer eee ee 644 


4. A parol agreement made by the husband with a third party 
to devise property embraced within a homestead is in con- 
flict with the provisions of the homestead act and is not 
specifically enforceable, even though substantial performance 
of the contract by the promisee may have taken place. 
Teske v. DittDerner.. ccc ccc cw cece cee Suet sig suieharavaswieue edegiere O44 


5. When such an agreement includes other land than that in- 
cluded within the homestead, the contract may be specific- 
ally enforced except as it affects the homestead property. 
Teske v. DittbDerner.......c ccc cccccceeecccaccaceveestesees 544 


6. A mortgage executed on a homestead, by one acting under a 
power of attorney which has been signed only by the hus- 
band, is void. Norbury v. Harper............000. ibieraia scat 389 


Husband and Wife. See ALIENATION of AFFECTIONS. HoMESTEAD, 
2. SPECIFIC PERFORMANCE, 1. 
1. Indorsing on the back of a contract by husband and wife for 
the sale of the wife’s real estate of an extension of time for 
making the first payment, which extension was not author- 
ized by the wife, does not destroy the contract. Johnson 
v. Weber..... oes a8 'o.0'ein oe acd-ee ee Shire ais ac die G-Wibree Pl evatere S:b:0/0u8. S98 6 467 
2. A payment which is to bind a bargain, and to be deposited 
with a contract in a bank, until a conveyance is made upon 
payment in full by a certain date, is in time if it gets into 
the bank before the contract is presented there. Johnson v. 
WODER™ 5 iatecateleseis susistaisibtve,eaywaverererare a este ee eieevaar’ ais ead we Seis . 467 
3. In an action for personal injuries by a married woman, she 
is not entitled to recover the value of medical services ren- 
dered, in the absence of proof that she has paid for such 
medical services, or that she is the owner of a separate es- 
state which might become liable therefor. Pomerene Co. 
De WHALE cxiarare swash cies 64 0C we Welsiese ee be ei ebteee Se eeee eee aa 


Incumbrances. See Desps, 1-4. 


Injunction. See Countirs anp County Ormicers, 11. Crrprross’ 
Suir. Waters, 4. 


Insolvency. See ASSIGNMENTS FOR THE BENEFIT oF CREDITORS. 
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Instructions. See AprEaL AND Error, 5-16. CriminaL Law, 4. 


New Teriat, 4. WITNESSES, 4. 


Insurance. See ConstTiIvuTIoNAL Law, 15. Corporations, 4. TAxa- 


1; 


TION, 3-5, 
Where a policy of insurance contains a clause permitting 
the company to repair a building instead of paying the dam- 
ages sustained in money, its option to repair to be exer- 
cised within 60 days from the receipt of proof of loss, and 
where the company waives the proof of loss, the option to 
repair must be made within 60 days from the date of its 
waiver of proof of loss. Farmers & Merchants Ins. Co. v. 
Warner ....cscceeceuee iy edanaiies baer ated hn. gitty  eubvevierd eoauaie’s, ava arare Sine 


. A permanent waiver of a condition in a policy of insurance 


will not be inferred from occasional indulgences shown a 
policyholder. Parker v. Knights Templars & Masons Life 
Indemnity OO... rccrevcnccccscavcaceouce anda 8,8 ale seceete rte 


. No implication of a waiver of the terms of a contract can 


arise from acts which may be construed as a compliance 
with such terms. Parker v. Knights Templars & Masons 
Life Indemnity CO. 0. ccs hee is wee eae se ce Ce eee eek 


. Where the agent of an insurance company undertakes to act 


for and on behalf of the assured, as to such acis, he is to be 
regarded as the agent of the assured and not of the com- 
pany. Parker v. Knights Templars & Masons Life Indem- 


. Where an insurance agent, in taking the application for in- 


surance, agrees with the assured to make the payment fall- 
ing due on the policy for the assured, for a specified time, 
such agreement is not binding on the company, and in mak- 
ing payments in pursuance thereof, the agent acts on benalf 
of the assured and not for the company. Parker v. Knights 
Templars & Masons Life Indemnity C0........ 0... cece eee 


place of payment, but that payment, in order to prevent a 
suspension, was required to be made on or before the date 
it fell due. Parker v. Knights Templars & Masons Life In- 
COWIE CO eis 55-6 Se ie Fa EAA BE RS OOP RRR Ra Se OaS 


. In this state, by express statute, members of mutual benefit 


associations have the right, at any time, with the consent of 
the association, to substitute one beneficiary for another. 
Woodmen Accident Ass’n v. Hamilton. ..... 0. ccc eee eee 


. A certificate issued by such an association providing for the 


payment of indemnity in case of accidental death, gives to 
the beneficiary named therein a vested interest, not when 
the accident happens, but when death occurs in consequence 
of the accident. Woodmen Accident Ass'n v. Hamilton..... 


803 


268 


268 


268 


. 268 
. Under the facts stated, held that there was a waiver of the 


268 
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30 


INDEX. 843 


Insurance—Concluded. 
9. An allegation of settlement of all claims which a certificate 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


holder had against an accident association, held to state no 
defense to a death claim beyond the amount of the payment 
alleged. Woodmen Accident Ass’n v. Hamilton...........+ 
A fidelity bond which contains on its face a provision that it 
shall not be binding on the obligor unless signed by the em- 
ployee, is not binding on the obligor unless thus signed, in 
the absence of a showing that the signature of the employee 
had been waived by the obligor. United States Fidelity & 
Guaranty CO. Vv. Ridgley. cc cccccccccccuwcevcecetsessceves 
The signing of the bond by the obligor and its delivery to 
to the employee, does not constitute the employee the agent 
of the obligor, with authority to bind the latter by a waiver 
of such signature. United States Fidelity € Guaranty 
Co. v. Ridgley........ ae RR Re eR Ree Ere 
The fact that the obligor retained the premium paid by 
the employee does not constitute a waiver of the signature 
of the employee to the bond. United States Fidelity € 
Guaranty Co. v. Ridgley.....cccce ccc ccees side dey SEragleede aes wie 
Statements made by an employer in support of his em- 
ployee’s application for such bond, as to the nature of the 
duties of the employee, are in the nature of warranties, and 
a breach thereof will avoid the bond. United States Fidelity 
& Guaranty Co. v. Ridgley.... ccc ec ccc cece ccc eevee conve 
Evidence in an action on an accident insurance policy, held 
to support verdict that death resulted from accident, as 
claimed. Woodmen Accident Ass'n v. Hamilton............ 
The decision of the medical examiner that plaintiff is “not 
entitled to any further disability benefits” is a mere con- 
clusion, and is not binding upon the parties. Chicago, B. 
GQ: RECO: O18CN..o.5)0 5 565 606 CANS RR ee ees ee ee 
In an action on a benefit certificate, the defense was sui- 
cide. The verdict of the jury, held to be unsupported by 
the evidence. Sovereign Camp, Woodmen of the World, v. 


Intoxicating Liquors. See DEEps, 5. 
‘4. It is not necessary to republish the notice of application for 


license to sell intoxicating liquors after additional names 
are permitted to be added to the petition. Yhompson v. 
Eagan ....... Seance ete te eee eee tenet ee teeta e ene tenes 
Infant children, although residents and heirs to estates of 
inheritance in real estate in the precinct, are not qualified 
signers of a petition for the sale of intoxicating liquors in 
such precinct. Thompson v, Hagan...........0ee eee Serer 


Irrigation. See WATERS, 
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Tudgment. See Equity. Execurors AND ADMINISTRATIORS, 7. MAN- 


pamMvus, 2. TaxaTIon, 9, 10. 


1. All preumptions are in favor of the regularity of the pro 


2 


ceedings of courts of record, when collaterally assailed. 
Banking House of A. Oastetter v. Dukes....... ese ee easiaee 


Where the steps by which a court of general jurisdiction is 
supposed to have acquired jurisdiction are all shown by the 
record, and it appears from the face of the record that the 
court acted without jurisdiction, the judgment is a nullity 
and may be attacked collaterally. Banking House of A. 
Castetter v. Dukes.......... doesn Sieate erevers aia ls erataresere eieleees 


. Every proceeding to set aside an order of a county court 


made in the course of probate or administration proceedings, 
on the ground that it was obtained by fraud, is not of neces- 
sity equitable in its nature. Estate of James v. O’Neill..... 


. It is only where a final judgment has been procured by 


fraud, or some order which by reason of the lapse of the 
term and its finality can not be set aside by the ordinary 
powers of the court, that its equity powers come into play. 
Estate of James v. O'NEGIL...cceccccccccnccccsevcccuceavce 
A judgment establishing the invalidity of an election at- 
tempted to be made at the general election in 1899, does not 
render res judicata between the same parties the power to 
make such an election at the general election in 1901, even 
if there be no change in the law affecting the validity of 
such election. State v. MOOTES.....cceccccccccsersccccevce 


Jurisdiction. See APPEAL AND Error, 32. Courts. Justice or 


THE PEACE. 


The courts of this state are without jurisdiction to compel the 


conveyance of lands, subject to entry and settlement under 
the homestead laws of the United States, to a person who 
has been denied the privilege of making such entry and set- 
tlement by the officials of the United States land depart- 
ment. McDonald v. Union P. BR. CO... ccccecccesees oceans 


Justice of the Peace. 
1 An appeal bond signed only by the judgment debtors, if ap- 


proved by the justice, is sufficient to confer jurisdiction on 
the appellate court to have the defect corrected. State Sav- 
ings & Loan Ass’n V. JONNSON. ....cceecceeee eseecebe eoees 


. The jurisdiction of a justice of the peace in an action of 


trespass to lands extends no further than to enable him to 
try the fact of possession. He has no jurisdiction to inquire 
into the title to lands or into the right of possession as be- 
tween the parties to such action. Dold v. Knudsen........ 


. The statute provides that, in case of arrest or attachment, 


the justice shall render judgment immediately on the con- 


648 


648 


132 


132 


48 


346 


153 


873 


INDEX. 845 


Justice of the Peace—Concluded. 
clusion of the trial. By taking such a case under advisement 
by consent of parties to a future day, the justice does not 
lose jurisdiction to render judgment. Westover & Co. v. Van 
Dorn Tron WOrkS CO...... cece cere cece cece ene wenace sew este 415 


Landlord and Tenant. See Forcinre Enrry anp DETAINER. 

1. A tenancy from year to year will not be created against the 
contrary intention of both parties, and payment of rent is 
merely an evidential fact bearing upon the question of the 
intent of the parties. Pusey v. Presbyterian Hospital...... 353 

2. The receipt of rent by the landlord is not conclusive as to 
the continuance of the term. Pusey v. Presbyterian 
TLOSDIVG 6 $5 48 2 64 RR ORE R ETE etahinterenata ate ores ieoatelaneséterauetalade 353 

3. Evidence held sufficient to prove an intent to renew or con- 
tinue the term of a lease. Pusey v. Presbyterian Hospital.. 353 

4, Where a lease provides that, upon failure of the lessee to 
keep and perform certain covenants and agreements therein 
contained, the lessor may terminate the lease and recover 
possession by action of forcible entry and detainer, such 
action’ may be maintained upon a breach of such covenants 
and agreements by the lessee, altbough the lease has not ter- 
minated by efflux of time. Preston v. Stover...........-4. 632 

5. The acceptance and retention by the landlord of a check, 
does not waive the forfeiture in a lease, in the absence of a 
showing that the landlord or his agent received the check 
with actual knowledge of a proposed limitation in its appli- 
eation to accruing rent. Cochran v. Philadelphia Mortgage 
GE Trust CO... cc cece creer cncee i Gialvahs ate wale eca/s cere aca aparece -- 100 

Larceny. See CriminaL Law, 1-5. 
Licenses. 

Sections 62, 63 and 64, article I, chapter 77 of the Compiled 
Statutes of 1903, providing for the licensing of peddlers, and 
denouncing a penalty for their violation, are not void as 
being in contravention either of the constitution of this 
state, or of the constitution of the United States, but they 
are inapplicable to transactions constituting interstate com- 
merce. Menke v. State............06 spa\eiei atone wine cient cue O69 


Limitation of Actions. See TaxaTion, 20-22. 

1. The statute of limitations does not begin to run against a 
bank on a certificate of deposit payable on demand until a 
demand has been made. Sharp v. Citizens Bank.......... 758 

2. The fact that the statute of limitations had barred a personal 
action against an assignor on his guarantee of payment 
when suit was commenced by an assignee to establish her 
claim to the proceeds of the policy, does not in any manner 
release or impair her equitable lien upon such proceeds. 
Hyde v. Hartford Fire Ins, OO. .ceccsseccccvecsrecveevceces 903 
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Liquors. See INToxicaTIne Liquors. 


Mandamus. 
1. Mandamus is a discretionary writ and will be allowed only 
in furtherance of justice upon a proper case presented. It 
will not be allowed where it is apparent that it is applied 
for to gratify the spite of a private individual, nor where 
the relator has instigated, authorized or approved the acts 
complained of. Donahue v. State........ invitee as; « A isdae ose 72 


2. In mandamus proceedings, the hearing upon an order to 
show cause why the money obtained by the relator from the 
respondent under such proceedings should not be returned 
to the respondent is summary in its nature, and an order 
therein is not a final adjudication of the rights of the parties 
to the money in controversy. State v. Horton..... seweee. 343 


3. Where one assumes to fill a public office he is amenable to 
process commanding him to perform any act which the 
duties of his office dictate, and is estopped to plead a private 
contract inconsistent with his duty to all. Mockett v. State, 518 


4. M. was employed by one of the parties to a proceeding 
had before a board of equalization to take the evidence in 
shorthand. Held, That mandamus would lie to compel him 
to deliver a transcript of the evidence to all parties to the 
proceeding. Mockett v. State.....cccccceueecccaee fee avane . 518 


5. On an application for writ of mandamus to compel payment 
of salary as police judge, held, writ prayed for was properly 
denied. State v. MOOTES....... cc cece ccceecteececcceues wee 48 


Married Women. See HUSBAND AND WIFE. TRIAL, 10. 


Master and Servant. 

1. Before recovery can be had against an employer based on 
the ground of negligence in not informing the employee of 
the danger attending the operation of a machine and in- 
structing her how to avoid injury thereby, it must appear 
that the injury complained of occurred because of the want 
of such instruction. Fronk v. Evans City Steam Laundry 
COs se ieee tbe siese ds eee rece Rae SRS Seu Oa eheea te oe TEA ole aOR 75 
The master is liable for the negligent act of a servant com- 
mitted within the scope of, or as a necessary incident of, his 
employment. Pomerene Co. v. Whité......ccceccccseeues 171 
3. Where as an incident of employment, it is necessary for a 

servant to open a trap-door to perform his labor and he ecare- 

lessly and negligently leaves the trap-door open after per- 

forming the work, and one to whom such duty is owed is 

injured by such negligence, the master is liable. Pomerene 

C02. Os. WILE cds sie dele Dee 08o hess int iltaa tenuis Hats ctaGl eed biciacate 171 
4, $1,000 damages for a broken arm held not excessive. Pom- 

erene Co. v. White...... PEE eR TCS RICE SC RRO Re eee a . U7 
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Mechanies’ Liens. 


1, 


In an action to foreclose a mechanic’s lien, it must appear in 
evidence that the statement of the claim therefor has been 
filed with the proper officer in the county, within'the time 
prescribed by statute. Tiddall v. Holyoke............ Swraverk 


. A subcontractor’s lien will not be held invalid because of 


failure to correctly state the firm name of the contractor. 
Cady Lumber Co. v. COnkling..... cc cacceccceccecereseeees 


Misdemeanors. See Criminau Law, 7-11. 


Mortgages. See ACKNOWLEDGEMENT, 2. HomeEsTeaD, 6. Tax- 


1. 


ATION, 24. 
Where a deed, absolute in form, is given to secure payments 
of an indebtedness existing between the grantor and grantee 
therein, and the relation of debtor and creditor continues 
after the execution of the conveyance, the deed should be 
treated as a mortgage. Tanhyhill v. Pepperl........eseee0- 


Evidence held sufficient to sustain the judgment of the trial 
court. Tannyhill v. Pepperl......... ee ee ne 


. A mortgage bearing a certificate of the proper officer show- 


ing that it was duly acknowledged before him by the mort- 
gagor may be read in evidence without further proof. 
McKenzie Vv. Beaumont.....ccccccccecsccceccccansccvcuces 


. To entitle the holder of a real estate mortgage to a decree 


of foreclosure, it is not necessary to show that the mortgage 
has been duly recorded. McKenzie v. Beaumont.......... 


. Where the owner of real estate binds himself to keep the 


premises insured for the protection of the mortgagee, such 
mortgagee will have an equitable lien upon the money due 
on a policy taken out by the mortgagor. Hyde v. Hartford 
Fire Ins. Co....... Saueeatene Se ee eer who tereSsbssi ae 


. Where a mortgagee assigns a mortgage, containing a cove- 


nant on the part of the mortgagor to keep the premises in- 
sured, and agreeing that the mortgagee may procure such 
insurance, and guarantees the payment of the mortgage in- 
debtedness, and, thereafter, such assignor becomes the 
owner of the mortgaged premises and takes out insurance 
thereon in his own name, the owner of the mortgage will 
have an equitable lien on the proceeds of the policy in case 
of loss. Hyde v. Hartford Fire Ins. CO........ce cece eens 


. Technical objections on the confirmation of a judicial sale 


should be disregarded. Vradenburg v. Johnson........-+0. 


Municipal Corporations. See Taxarion, 28, 29. 


1. 


The provisions of section 144, article 1, chapter 77, Compiled 
Statutes, 1901, apply to special assessments as well as taxes 
levied for general purposes. City of Omaha v. Hodgskins.. 
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Municipal Corporations—Concluded. 


2. 


5 


The provisions of this section are made applicable to cities 
of the metropolitan class by the repeal of section 69 of the 
charter of metropolitan cities in 1891. City of Omaha v. 
TL ODO SANS S556 bigie aslo nS a sie's/ais 8 reine e's Morb 98. 0 6 SHES Sere ee Ne S-eisls 


. The title, “An act to provide a system of revenue,” is broad 


enough to include provisions for special assessments. City 
Of Omaha v. HOdgsking......ececeeeeuccene Site wlesue easier 


. A taxpayer who has complied with the provisions of section 


144, article 1, chapter 77, Compiled Statutes, 1901, may 
bring an original action against a city or county to recover 
illegal taxes paid, without filing his claim before the city 
council or board of county commissioners. City of Omaha 
DO. HOGGSKING ... cee ccccrcccccccccecvecescssccncces wieistelels ete 


Physical incapacity is not available to extend the time for 
the fixing of a statutory liability upon a city. Schmidt v. 
Oity Of Fremont... ..rcscccerecsees # aelesereeorate Oe cere neecene 


Unless the notice required by section 39, article 3, chapter 13, 
Compiled Statutes of 1901, has been given within the pre- 
scribed time, there can be no recovery of damages against 
a city. Schmidt v. City of Fremont....cc.ccrcnccecceccres 


Negligence. See CARRIERS, 4. Master ann Servant, 1. STREET 


1. 


2. 


Rattways, 1, 3. TELEGRAPHS AND TELEPHONES. 
Where plaintiff makes out his case without disclosing con- 
tributory negligence, the burden is on defendant to establish 
its existence, as an affirmative defense. Pomerene Co. v. 
White .ceccesccrscceses as doessehetevartyle cies wet ed eoes foe See Shei 


Negligence and contributory negligence are questions for a 
jury. Chicago, B. €& Q. R. Co. v. Troyer .ccreccccrccaceccce 


New Trial. 


1. 


A petition states good ground for a new trial, which sets 
forth a fraudulent erasure of a cancelation of a mortgage, 
perjury by the prevailing party as to the cancelation and 
the erasure of it, due diligence by the other party and in- 
ability to discover it in time for the trial. Van Antwerp 
DM. Lathrop..ccssseccees re ee oe ey ee a ee ee ein 


. Where such a petition fails to set forth that the facts were 


not discovered within two years of the trial, and fails to 
show any reason for extending the two years allowed by 
statute for setting aside judgments for fraud, equity is pow- 
erless to relieve. Van Antwerp v. LAtnrop.....--eee.ss00> ‘ 


. In an action for personal injuries, a new trial will not be 


granted on account of smallness of damages. Code, sec. 315. 
O’Reilly v. Hoover....... See SA arch, Scare auarslsrahecessehe rats ale aS Sise.t0 
If an instruction be given, not called for by the evidence, 
and which appears to have a tendency to prejudice the party 
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New Trial—Concluded. 

complaining, a new trial will be granted. Nebraska Land & 
Feeding Co. v. Trauerman........ bisceiotsdnvetann a cre'ela seein s wise 

_. §& A motion for a new trial on the ground of newly discovered 
evidence is properly overruled, where it appears that the 
facts offered in support of the motion are only cumulative 

or relate to matters already established. Norbury v. Harper, 

6. A failure to give one day’s notice in writing of the hearing 
on a motion for a new trial, held, not error. Cochran v. 
Philadelphia Mortgage & Trust C0........c.0ceceee Joke assis 

7. Where the alleged newly discovered evidence is merely 
cumulative, a new trial will be refused. Campion v. Latti- 

INC? abies bis oa ve ebinuedae: 3 sitet Sed bie edre Scere ares Aree suave 


Notice. See Anrats, 3. ExecuTors AnD ADMINISTRATORS, 12 
MUNIcIPAL Corporations, 6. New TRIAL, 6. 


Officers. See CouNTIES AND CouNTY OrrFicers. MANDAMUS, 3. 

The right to an office occupied by one claiming title thereto 
under a certificate of election, can not be determined in a 
suit instituted by an adverse claimant for the salary of the 
position. State Vv. MOOreS.....csccevecsvecen ale role aerate 


Parties. — 
To authorize a joinder of parties as defendants, they must be 
under a joint liability or must be claiming some right in the 
subject matter of the action. .Stull Bros. v. Powell......... 


Payment. 
The burden of proof is on defendant to establish payments, and 
on plaintiff to show that an admitted payment was prop- 
erly applied on another debt. Davis v. Hall........ Ree 


Pleading and Practice. See ArpEaL AND Error, 17-26, 31. BanxE- 
rurtcy, 1, 4. Basrarpy. Drvorce, 1, 2. EXxrcuTors AND 
ADMINISTRATORS, 1. INSURANCE, 9. NEw Triau, 1, 2. RE- 
CEIVERS, 5. VENUE. WILLS, 9. 

1. It is not an abuse of discretion for the district court to re- 
fuse to permit the plaintiff to file an amended reply where it 
changes the issues made up in the county court, where the 
case was originally commenced and tried, and where the 
right to recover on the new matter contained in such 
amended reply is barred by the statute of limitations. John- 
ston v. Chicago, B. & Q. BR. CO... cc ccc ccc eee cece ec ee sees * 


2. If, after the issues are made up, an amended answer is filed, 
and the cause is tried on the theory that the reply stands 
as areply to the amended answer, it will be so considered by 
this court. Palmer V. MiZner.... ccc cc cccceeeccees ere r rT 

8. It is not error for the district court to permit answers to be 
withdraw 1 and a general demurrer to be filed, if the petition 
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Pleading and Practice—Concluded. 
fails to state a cause of action, even if the case has been 
four times under consideration in this court, if no objection 
has been made to its sufficiency. Edney v. Baum...... soso. 159 


4. By pleading to the merits, without raising them, a party 
waiyes all defects by way of misjoinder or defect of parties, 
but not the lack of jurisdiction in the court, nor that the 
petition does not state a cause of action. Hdney v. Baum... 159 


5, Where a petition for a divorce contains a second cause of 
action for the settlement and adjudication of property rights, 
not growing out of the marriage relation, a demurrer thereto 
for misjoinder of causes of action should be sustained. Reed 
M Reed..... 200s Vajaia ercteindieale Siikipeleia See Aletelweel equa bien wees 19 


6. After a demurrer for a misjoinder of causes of action has 
been sustained, and the plaintiff files a new petition, and 
again inserts therein allegations relating to the second cause 
of action, a motion to strike such allegations should be sus- 
‘tained. Reed v. Reed........... Gad Seale aloes Fe ere aveiets ater ti ect ». 179 


4. A nonresident defendant may join a plea to the merits with 
a plea to the jurisdiction, where the facts as to the latter 
are not apparent on the face of the record. Stull Bros. v. 
Powell ........ OST LOR OR RICH STROH RT errs seeders “152 
8. Where the question of jurisdiction is thus litigated, the non- 
resident defendant does not, by appealing from a county 
court’s adverse decision, waive his plea to the jurisdiction. 
Stull Bros. Vv. POWELL... cece ccc cence rene ce ccee Suan biane tae 152 
9. The plea of duress as a defense to an action upon a contract 
is sufficient if it shows that, by reason of threats or other 
unlawful means, the defendant was deprived of his free will 
and understanding, and that the contract sued upon was not 
his free and voluntary act. Nebraska Mutual Bond Ass’n 
VM, Kl€@. cece ce eeeeee maeaedauala Nit le Oleh Maseth hes wine vae oes OSS 
10. A subcontractor’s petition to foreclose a mechanic’s lien 
need not allege that there is anything due from the owner to 
the original contractor. Cady Lumber Co. v. Conkling...... 807 


11. Petition in a suit to enjoin a sale of land, held insufficient 
to state a cause of action. McHale v. MetZ......... sce caeee 106 
12. Petition and amended petition in replevin, held to state the 
same cause of action. Gosnell v. Webster..... pleaser vacate eve.rans 705 


18. Answer setting up a breach of warranty, held to state a de 
fense to the cause of action set forth in the petition. War- 
der, Bushnell & Glessner Co. v. MY€TS... 2. ccc cececeoreeaes 15 


Pledges. 
1. Where personal property is pledged to secure the payment of 
a debt, the pledger can not recover the property in a re- 
plevin action without paying or tendering the whole amount 


INDEX. 


Pledges—Concluded. 


a 


of the debt and Keeping good the tender. Wilkins v. Red- 
GiNG: 20a dinsiawws es bie tale, oe.0s OPS eie'ensheseie He 2eratave B epileresporerecieie te 


Where the amount of a debt is not in dispute, a tender of 
the amount is not bad because coupled with a demand for 
the return of the property, but must be kept good; but 
where the amount of the debt is in dispute, a tender of any 
sum less than that claimed by the pledgee, though equal to 
the amount actually due, is not good if coupled with such a 
condition. Wilkins v. R€Gding......cccccece ccc cee er eecuce 
A pledgee does not forfeit his lien by unsuccessfully contend- 
ing that the equity of redemption has been extinguished 
by contract or by a sale under his right as pledgee. Wilkins 
M.. REGGiNG... 2... cece eee ecg Cea 3 eis Beaueee eR ee . 


Presumptions. See ADVERSE PoSSESSION. APPEAL AND Epgnor, 21, 


JUDGMENT, 1. 


Principal and Agent. See Insurances, 4, 5. Taxation, 5. 


1. 


3. 


The unauthorized acts and representations of an agent, not 
within the apparent scope of his authority, and in the ab- 
sence of ratification by the principal, can not bind the prin- 
cipal. Spies v. Stein... cece ccc w eee cence eeeeecae arse 


. In replevin, false representations of am agent can not be 


shown to disprove the principal’s evidence that he owned 
and was entitled to the possession of the goods. Spies v. 
COLL) 1 eS com Eee aCe 5/5,5 6/838 Testy ecetahestsee 


One of three persons who are appointed attorneys in fact 
by power of attorney may act for the principal, if the power 
of attorney contains no provision requiring more than one 
to join in the act. United States Fidelity € Guaranty Co. 
OV, EUtenNetmer .. ccc ccscccccsccrcccevcceccvtevetosvecceces 5 


. One is not permitted to ratify an unauthorized act in so far 


as it operates to his advantage and repudiate it in so far as 
it imposes burdens. If one avail himself of the fruits of an 


act, he thereby charges himself with the burden of all the 


instrumentalities employed by the agent to effect his pur- 
pose. Warder, Bushnell & Glessner Co. v. Myers.......... 
Agency can not be proved by the acts or declarations of the 
alleged agent not brought home to the principal. Blanke 
Tea & Coffee Co. v. Rees Printing Co............... Jitaaie 3 


. Evidence of agency held not to support the finding and judg- 


ment. Blanke Tea & Coffee Co. v. Rees Printing Co........ 


Process. 


1. 


Section 11, chapter 20, Compiled Statutes, providing for 
rules of practice in the county court, held to authorize a 
summons in the form allowable in district court in such 
cases, Farmers Banking & Loan Co. v. Mauck.....0....00% 
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Process—Concluded. 
-2. It is not necessary to state the nature of the action in a dis- 
trict court summons. Farmers Banking & Loan Co. uv 
MW QUCK oases hee 3 Sig 5 Wins eiw eseiniocee ate Geaeb cones sigseiiviece Soe eng dea ecsiazs 
3. To authorize summons to ancther county in a merely per- 
sonal action for money, there must be an actual right to join 
the resident and nonresident defendants. Stull Bros. v. 
Powell ........ Misha tecavess Bis: Sup oaai'n Sececdcenayartorare eae eee seces 


Public Policy. See ExEcuTors AND ADMINISTRATORS, 10. 
Quieting Title. See Executors AND ADMINISTRATORS, 12. 


Quo Warranto. 

An information in the nature of quo warranto will not lie to 
inquire into the right of county surveyors, in counties hav- 
ing more than 50,000 population, to perform and exercise 
the duties of county engineer, as provided for by chapter 32 
of the laws of 1903, State v. Scott............. ee a 


Railroads. See Carriers. INsurRANCE, 15. STREET RAILWAysS. 

1. Where a railroad company purchases land by warranty 
deed and uses it for right of way and depot purposes, it has 
the exclusive right to the possession and use of all such 
lands as against the owner of adjacent lands. Hull v. Kan- 
sas City & 0. R. C0... . cece eae Sensages ues Hisbieye Deen eel 
It is for the railroad company and not for the adjacent 
owner to determine how much of these lands is necessary 
for depot and right of way purposes. Hull v. Kansas City 


te 


8. The proprietor of an elevator, built upon the right of way 
of a railroad company by permission of the company, is a 
licensee upon the premises and must operate his elevator 
loading cars therefrom, subject to the right of the company 
to handle its trains and use the track for switching pur- 
poses in the ordinary and usual way of doing such work. 
Chicago, B. & Q. R. Co. v. Giffen. .... ccc cece eeees eet re 


4. Negligence is a question for the jury. Chicago, B. & Q. R. 
CO. V. GAffON ccc c ccc cence rece reer eew ees are gla ars etag eats %o 


Receivers. 

1. The holder of a contract in a so-called tontine company is 
not a stockholder in such company, and can not secure the 
appointment of a receiver for such company because of the 
mismanagement of its affairs by its officers. Mann v. Ger- 
man-American Investment CO..... cece cence ceee ar ee 

2. The holder of such a contract who has not reduced his claim 
to judgment, and who has ‘no lien upon the property of the 
company, has no standing in a court of equity in an action 
to sequester or impound the assets of such company. Mann 
v. German-American Investment Co..... nisslie aka e: eter di tasraees tinea 
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Receivers—Concluded. 

8. An order of the district court appointing a receiver for a 
corporation, in an action wherein such relief is the only re- 
lief sought, will be vacated for want of authority in such 
court to make the same. Menn v. German-Americen Invest- 
MONE © CO's 2 a6 s6-5.5 oie 6 ole au Sere gererereseyeels"s e Satersiets ah Gata, S Soiwtueleras 454 


4. A prayer for general relief, coupled with one for the ap- 
pointment of a receiver, only, will not be considered as a 
prayer for relief other than such appointment, unless the 
petition states a good cause of action for other relief. Mann 
v. German American Investment C0.....6.e0e000: <Sowevees 454 


5. An application for a receiver is addressed to the sound dis- 
cretion of the trial court, which discretion does not appear 
to have been abused in this case. McKenzie v. Beaumont... 179 


Redemption. See TaxaTion, 12-18, 24, 25, 27. 


Remittitur. See APPEAL AND Error, 48. 

1. In an action for personal injuries, where substantial dam- 
ages are proved, but the verdict of the jury appears to be 
excessive, the error may be corrected by a proper remittitur 
of the excess. Chicago, B. € Q. R. Co. v. Krayenbuhl....... 766 


2. Quantum of damages held excessive, and a remittitur of 
$3,000 directed. Chicago, B. &€ Q. BR. Co. v. Krayenbuhl..... 766 


Replevin. See CHarre, Morteaces, 1. ELecrion or REMEDIES, 3, 4. 
EVIDENCE, 4. PLEDGES. PRINCIPAL AND AGENT, 2. 

1. Under section 189 of the code, exceptions to the sufficiency of 
sureties upon a replevin undertaking must be taken within 
twenty-four hours from the time the undertaking is given; 
the defendant is not entitled to the whole of the day after 
that on which the undertaking is given in which to except 
thereto. Barton Vv. Shull... cc eee cece cece eee eet e eee eens 324 


2. Such period of twenty-four hours should be held to begin on 
the expiration of the twenty-four hours from the taking of 
the property, allowed the plaintiff for the purpose of furnish- 
ing the undertaking. Barton v. Shull...... cece cee cece ee 324 
8. Where no exception is taken to the sufficiency of the sureties 
within the time fixed by section 189 of the code, all objec- 
tions as to sufficiency are waived. Barton v. Shull......... 324 


Rescission. See Sass, 4, 6. 


Res Judicata. See JUDGMENT, 5. 
An interlocutory order entered on a former appeal, held not 
to be res judicata as to the rights of the parties to redeem 
land from a decree rendered in the action and sale made in 
pursuance thereof so as to become the law of the case. 
Carly v. Boner....... Sse Fe BiG a ave Boers Res uvadsediedesievea, OT4 
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Restitution. 


1. 


Restitution, upon the reversal of a judgment which has been 
executed, is not a matter of absolute right; it rests in the 
sound discretion of the court. State v. Horton............. 


. Ordinarily, an order of restitution will not be made against 


a solvent party, where the result will be to deprive him of 
an opportunity to be heard in the courts of this state as to 
the merits of his claim. State v. Horton........ cc seen cues 


. A corporation neglected to issue stock to a subscriber there- 


for and ordered the money paid upon subscription returned 
to the subscriber. The order allowing the writ was after- 
wards reversed. The corporation having gone into bank- 
ruptey, and the relator being solvent, it is held that the 
trustee in bankruptcy is not entitled to an order requiring 
the relator to return the money, so obtained, to the trustee 
in bankruptcy. State V. HOrton....ccccccccsscccecncceece 


Review. See APPEAL AND ERROR. 


Sales. 
1. 


Cc. S. & Co., in pursuance of a contract of sale with C. & A,, 
consigned certain goods to the latter, drew a draft for the 
amount due, and negotiated it, with the bill of lading at- 
tached, to a bank, which delivered the goods and bill of 
lading, and collected the draft from C. & A. Held, The 
transaction did not, of itself, operate to substitute the bank 
for C. S. & Co., as a party to the contract of sale, in such 
a way as to render it liable for breach of warranty as to 
the quality of the goods. German-American Bank v. Craig, 


. In an action to recover the purchase price of cultivators 


sold by a manufacturer to a jobber for the purpose of resale 
the jobber may, on a counterclaim for damages for a breach 
of warranty, recover the profits on resales actually made 
and completed. Punteney-Mitchell Mfg. Co. v. Northwall 
OS eis anak A retary 8 Miacar Sek 8 aw aera as ae aa ua hes a bce sdaceis cae Ranta ca anal tera te 


. Evidence held sufficient to sustain the finding of the trial 


court of a breach of warranty. Punteney-Mttchell Mfg. Co. 
D NOTTRWG GO 665556 e AAA E NED te PRE ER ERS EN 
To warrant the rescission of a sale on the ground of false 
representation, it must appear, not only that the representa- 
tions were false, but that the injured party believed them 
and acted upon them to his injury. Korbcl v. Skocpol.... 


. Evidence held sufficient to sustain the verdict. Korbel v. 


Skocpol ...... baa Secash ort Se aerate acre a CRT ‘ 


. The vendor of personal property can not rescind the con- 


tract of sale and recover possession from the vendee on the 
ground of fraud and deceit, in the absence of fraudulent 
representations made by the vendee respecting some matter 
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Sales—Concluded. 
material to the contract, and upon which the vendor relied 
in making the sale and extending credit for the purchase 
price. Moyer v. Richardson Drug Co........ ate Matenaes Oe 


Schools and School Districts. 

1. A school district board has no authority to purchase or 
lease a schoolhouse site, unless directed by the electors of 
the district at an annual or special meeting. Ladd v: School 
Districtl cei ccseeetak s eka e's ayaa he aUaye oles eee een oie! mesiecs agieretee.e 

2. That the electors of a school district have lawfully desig- 
nated a particular site to which to move the schoolhouse is 
not an implied direction to the board to purchase or lease 
such site. Ladd v. School District. ..ccecseccccccccvceeces 


Sheriffs and Constables. 
The sureties on the official bond of a sheriff are liable for his 
misconduct when acting as assignee under the provisions of 
section 7, chapter 6, Compiled Statutes. Huddleson v. Polk, 


Specific Performance. See Homrsteap, 1, 4, 6. 

1. The fact that the signature and acknowledgment of a wife 
to a contract of sale of a homestead was made under threat 
of her husband to “leave” her if she did not execute it, is 
not ground for refusing specific performance of the contract, 
where the vendee is entirely innocent of any participation in 
or knowledge of the threat. Johnson v. Weber...... iaaine ere 

2. A contract for personal service, where full performance rests 
upon the will of the contracting party, is not specifically 
enforceable, but when such services have been rendered 
the contract may be enforced. Yeske v. Dittberner..... beg 


8. A vendee in a contract for the sale of land, held entitled 
to specific performance. Watkins v. Youll..... ale evecaleleteres 


Statute of Frauds. See Trusts. WILLS, 7. 
1. A relinquishment to be effectual as to lands must be in 
writing signed by the party to be charged. Riddell v. Rid- 
ELE caertuccck, Se tilireaies Jone easce Are wie teiters i iaaailapMediacera asters baie we biaiecaceys 
2. Receipt and retention of lands from the father in considera- 
tion of an agreement to relinquish all interest in other lands 
of the father is not such a part performance of it as to take 
it out of the statute of frauds. Riddell v. Riddell.......... 


Statutes. See ConstiTuTionaL Law. 


Street Railways. 

1. Negligence of plaintiff in driving across a street railway 
track without stopping to look and listen, will not excuse 
the company from its duty to use reasonable diligence to 
stop its car after discovering his peril. Omaha Street R. 
OO. De. DiGi SON in isia 6ici6 vin 6.8076 86 4:8:60.6. 8 eine es oiale eciek Beis tes ee" 
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Street Railways—Concluded. 


2. 


. In 


Where the evidence is fairly conflicting, the question as to 
the direct and proximate cause of an alleged injury is one 
of fact for the jury. Omaha Street R. Co. v. Larson........ 


not 


an action for personal injuries due to the frightening 
of plaintiff’s team by the alleged negligent operation of a 
street car, held, that a judgment for plaintiff be reversed for 
want of evidence to sustain it. Lincoln Traction Co. v. 
Moore ..... diceitay SF wR ghavGl sh alcove asec abe eianerecesuice! & 7 


Subrogation. 
The right of subrogation is never accorded in equity to one 


who is a mere volunteer in paying a debt of one person to 
another. Sharp v. Citizens Bank... .cccecseceees Seareuce ss 


Summons. See Process. 


Taxation. See Corporations, 4. Municrpat CorporaTIons, 1-4. 


1. 


In making a return of his taxable property under the provis- 
ions of chapter 73 of the laws of 1903 the taxpayer may 
deduct from the credits due him all just debts by him owing 
at the time of such return. State v. Fleming......... acess 


Section 56 of said chapter 73 is a provision, not for taxing 
the corporations therein named on their capital stock, but 
for taxing the shareholders on the value of the stock held 
by them, and requiring the corporation to pay the tax as- 
sessed against the shareholders. State v. Fleming........ 


. Unearned premiums do not constitute any part of the gross 


receipts of an insurance company, and need not be included 
in its return of gross receipts under the provisions of sec- 
tion 58, chapter 73, laws of 1903. State v. Fleming..... ia 


. The tax imposed upon the gross receipts of insurance com- 


panies is not in lieu of all other taxes. State v. Fleming.. 


Chapter 73, laws of 1903, is not objectionable in that it 
makes a bank responsible for the payment of the tax levied 
upon the shares of stock held by its stockholders, or an 
agent for the tax levied on the property of his principal. 
State Vv. FLEMING... .cccsceccecsccanceces Ceres ccceeesenses 


. The gross receipts required by the provisions of section 78, 


chapter 73, laws 1903, to be returned for taxation by ex- 
press, telegraph and telephone companies, refers to gross 
receipts for business done in this state, and does not 
include receipts for interstate business. State v. Fleming.. 


. It is no objection to chapter 73, laws 1903, that, on an ap- 


peal from the board of equalization, no jury is provided or 
allowed on the trial of such appeal. State v. Fleming...... 
In an action by a county to foreclose a tax lien the ques- 
tion whether the county could maintain such action with- 
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10. 


11, 


12. 


13. 


14. 


1b. 


16. 


17. 


18. 


out an antecedent administrative sale by the county treas- 
urer and the issuance to the county of a tax sale certificate, 
goes to the existence of a cause of action and not to the 
jurisdiction of the court. County of Logan v. McKinley- 
Lanning Loan & Trust CO...0..+-0. a6 669i [oie ew rd ore lenee us 


. A decree in a foreclosure of a tax lien, barring the equity 


of redemption of the owner of such property, is an adjudi- 
eation of that question which can not be inquired into on 
objection to confirmation of sale. County of Logan »v. 
McKinley-Lanning Loan & Trust C0... cecsecsccvccecseves 


A decree foreclosing a tax lien can not be assailed for 
irregularity, upon a motion to set aside a sale made in 
pursuance of such decree. County of Logan v. McKinley- 
Lanning Loan & Trust CO... .ccccec ccc cerccccccccewcevees 


Where a decree foreclosing a tax lien denies to the owner 
of the equity of redemption the time to redeem from sale 
which is allowed by law, his remedy is by a direct proceed- 
ing to obtain a reversal of the decree. County of Logan v. 
McKinley-Lanning Loan & Trust CO..-.ccrccccanccccecs ieteie 
In a suit to foreclose a tax lien, a decree barring the equity 
of redemption does not adjudicate the right of redemption 
from tax sale given by the statute or the constitution. 
County of Logan v. McKinley-Lanning Loan & Trust Co.... 
The statutory right of redemption from tax sale differs 
essentially from the equity of redemption proper. County 
of Logan v. McKinley-Lanning Loan & Trust Co...... ae 
A statutory right of redemption from sale as distinguished 
from the equity of redemption is self-executing, and no pro- 
ceedings are required to make such right effective. County 
of Logan v. McKinley-Lanning Loan & Trust Co....... 
Section 3, article IX of the constitution, giving the right of 
redemption from tax sales, ig self-executing and can not be 
defeated by foreclosure proceedings. County of Logan v. 
McKinley-Lanning Loan & Trust Co........ ie We Rie eee Bae 
The sale of lands for taxes contemplated by the constitu- 
tional provisions above meutioned refers to and embraces 
both administrative and judicial sales. County of Logan v. 
McKinley-Lanning Loan & Trust Co......... ate aise a etaversiave 


The equity of redemption, only, being barred by a decree 
foreclosing a tax lien, the right to redeem from tax sale 
may be raised by an objection to a motion to confirm a 
sale made in pursuance of the decree. County of Logan 
vw. McKinley-Lanning Loan & Trust C0.........0ccees a iaiate 


An absolute order of confirmation of a sale; made in pur- 


suance of a decree for the sale of land for the satisfaction 
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19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 


of taxes over objections which deprives the decree debtor 
of the right of redemption from tax sale given by the stat- 
ute or constitution, is erroneous. County of Logan v. 
MecKinley-Lanning Loaw & Trusi CO... ccc cece cece cee neeee 


A county can not foreclose its lien for taxes without a 
sale first having been made by the county treasurer and a 
certificate of tax sale issued thereon. County of Valley 
v. Milford........ aie Zale w texanansusa ae 4 Averearste wcayereceerare misJawraiete ies 


A foreclosure proceeding by a county, upon a tax sale 
certificate, must be brought within the time limited by sec- 
tion 1, article 4, and section 2, article 5, chapter 77, Com- 
piled Statutes. County of Valley v. Milford.............. 


The five-year limit, within which foreclosure proceedings 
upon a tax sale certificate must be brought, does not com- 
mence to run until the expiration of the two years within 
which the tax debtor may redeem from the sale. County of 
Valley v. Milford..... Sionesehleveravace sarees ae FOE, 8G acetal SRS wiaterers 


The county’s lien for taxes is not devested by the failure 
of the county to foreclose its tax lien within the time lim- 
ited by statute, but the county may again purchase at tax 
sale for the years covered by its prior purchase. County 
Of Valley v. Milford......ccceccceeeceeecs Seatiene ashe wD Brod cos , 


While a lien of a tax upon personal property is infe- 
rior to a chattel mortgage given after the taxes were levied, 
but before the tax books came into the hands of the col- 
lector, such mortgage is inferior to the lien of taxes levied 
and assessed against the mortgagor, for subsequent years, 
upon the property mortgaged remaining in his possession. 
Woolsey v. Chamberlain Banking Houseé...........6.06- ie 
Redemption from a decree of foreclosure and from a sale 
thereunder for taxes by a mortgagor will both discharge the 
decree of foreclosure and the sale pursuant to it, and satisfy 
the lien of the tax. Redemption by the holder of such 
mortgage will discharge the decree of foreclosure and the 
sale thereunder; but a lien for the redemption money and 
interest will subsist for the protection of his security in ac- 
cordance with the covenants of the instrument. Carly 
%. BONET......seeeee bol wica taveisaide atox an 630° arbuhtialaeiSse ier er i overs ia. everet ere & 


The right of redemption from tax sale is given by statute to 
the owner of the equity of redemption or his grantee. 
Carly v. Boner........... Sdseistares cate dalesneetae nae Sati hares, 


In foreclosure proceedings by a county of a lien for taxes 
where no sale for such taxes has been made, a decree en- 
tered in favor of the county, while erroneous, is not void. 
Russell v. McCarthy....... Li cinceaeeeles Gee he madera seeite 
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Taxation—Concluded. 

27. One who redeems from a tax sale of real estate, when he 
has no title to or interest in such real estate, is a mere 
volunteer, and such redemption gives him no claim against 
the owner of the land nor any lien against the land itself 
for the redemption money. McKenzie v. Beaumont........ 


28. Where a precinct, as formed, embraced four wards of a city, 
each of which was by statute made a precinct for taxing 
purposes, an assessor elected for and exercising his office 
in all four of them, without objection and with the acquies- 
cence of the people, is a de facto assessor in each ward. 
City of South Omaha v. O’Rourke.... 6c. cece cee ee eee 


29. City taxes paid under protest are not recoverable because 
based upon an assessment made by such a de facto assessor 
who was acting for all four wards. City of South Omaha 
v. O’Rourke...... eieha cavae ahead Bb gba ae Wiad Siete toa asene Se a 


Telegraphs and Telephones. : 

Negligence in the delivery of a message resulting in the loss 
of a sale of a quantity of corn at a price above the market 
value is actionable, and the measure of damages is the 
difference in value between the price the plaintiff would 
have received for the corn, had the sale been made, and 
the market value of the corn at such time and place of 
delivery. Western Union Telegraph Co. v. Nye € 
Schneider CO... cece cece cece we eeee a er olaress Sie sGedivie reveled 


Tender. See PLEDGES, 2. 
Transcript. See APPEAL AND Hrror, 43-46. 


Trespass. 

One in the actual peaceable possession of land may main- 
tain trespass against a party forcibly invading such posses- 
sion, even though the latter has the better title to the 
freehold. Dold v. Knudsen. wrccccccccccscscccccccacvcees 


Trial. See APPEAL AND Ergon. EvIpeNceE. INSTRUCTIONS. NEG- 
LIGENCE, 2. PLEADING AND Practice. STREET RatLways, 

2. TAXATION, 7. 
1. Action of the trial court in refusing a continuance held not 
error. Linton UV. Cathners... ccc ccc ccc ccc nccceceecnecnees 
2. If the trial judge fails to make a complete statement of 
the testimony, under section 287 of the code, the party who 
desires a fuller statement should make a request to that 
effect. Barton Vv. SHU. occ. cc ccc ccc cece ecw cee eee eneronns 


8. The trial court is not required to submit a case to the 
jury unless the evidence supporting it is of such a char- 
acter that it would warrant the jury in basing a verdict 
upon it. Kielbeck vu. Chicago, B. & Q. Ri. CO.ssercrcseee 
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Trial—Ooncluded. 


4. 


10. 


11. 


12. 


13. 


It is customary to permit attorneys to comment upon the 
absence of witnesses, or their nonproduction, when they are 
shown to be cognizant of the facts in issue. Chicago, B. 


&€ 0. R. Co. v. Krayenbiini. . 0 ccc cee eee Re er rr 


. Where a case has been submitted upon a demurrer to the 


evidence, plaintiff’s absolute right to dismiss without pre- 
judice is lost. Fronk v. Evans City Steam, Laundry Co.... 


. Whether a guard rai] attached to a mangle for the purpose 


of protecting the hand of the operator from being caught 
and drawn into the machine was properly attached and 
placed in position, is a question for the jury under the 
evidence. Fronk v. Evans City Steam Laundry Co........ 


Permitting the filing of amended pleadings is confided to the 
sound discretion of the district court and, in the absence of 
an abuse of such discretion, its orders in that behalf will not 
be disturbed. Nebraska Land & Feeding Co. v. Trauer- 
MONS. stoners Maier Ped ois Nae Cees eas bag Sa Bite Mw batas 


. Instructions in an action for fraud, held sanctioned by the 


former rulings of this court. Korbel v. Skocpol.......... 


. Evidence in an action for forcible entry and detainer ex- 


amined, and held that a peremptory instruction for plain- 
tiff was properly given. Cochran v. Philadelphia Mort- 
Gage E Trust CO... ccccccceccccccccnreccccscessanee Gane 
In an action by a married woman for personal injuries, it is 
proper to show that she has been incapacitated by reason of 
her injuries from performing labor, for the purpose of show- 
ing the nature and extent of her injuries. Pomerene Co. 
Ws NALS one os sae Sieve elie Sa ad ess WS 0k ae 6 9 SNe wel eee een ee were 
Frequently the necessary inference from an undisputed 
state of facts is so certain that it is ruled upon as a ques- 
tion of law. Sovereign Camp, Woodmen of the World, 
UV. Hruby... cccccccseree a ee ee ee re Ge Siw ae wae ee 
Fraudulent intent is a question of fact and not of law, 
yet, if from the uncontradicted evidence all reasonable 
men must reach but one conclusion, it is proper for the 
court to direct a verdict. Wileoxr v. County of Perkins.... 
Where evidence is introduced by an accused for the pur- 
pose of establishing an alibi, testimony which tends to 
dispute such evidence may be received in rebuttal. Cam- 
pion v. Latlimer...cccccccseccceveee eh gvararecete- abate aides 


Trusts. See EXECUTORS AND ADMINISTRATORS, 8. WILLS, 4. 


1. 


2. 


A trust in personal property may be created by parol. 
Estate of Devries v. Hawkins.........ceeeees hiaieSige eves erie 


A parol agreement made at the time of executing a con- 
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Trusts—Concluded. 
veyance of real estate, that the grantees shall hold the prop- 
erty in trust for the grantor and, when sold, pay the pro- 
ceeds to him, the conveyance not being obtained by fraud 
or undue influence, is void, as an attempt to create an ex- 
press trust in real estate by parol Marvel v. Marvel...... 


3. Where a grandfather receives insurance money of his grand- 
child, the fund still being in his possession at the time of 
-his death, the same may be recovered from his estate by the 
grandchild in an action for money had and received. 
Estate of Devries Vv. HAwkin8.....ccccccccsencccccccvcccces 


Vendor and Purchaser. See Sprecrric PrerrorMance, 1. 

1. A vendor under an agreement to convey real estate, on the 
day of performance of the contract appeared at a bank 
where he had placed a deed for the land in escrow and de- 
manded the purchase money. He was tendered a check 
signed by the vendee, but refused it. The cashier then 
offered to cash the check and give him the money. dHeid, 
That the vendee was entitled to a conveyance. Watkins 
D. YOU sca caw e neces een Win eee ness Se ded 2a er ones 


2. Contract for the conveyance of real estate between a ven- 
dee and three vendors, each owners of Separate tracts of 
land, construed, and held to be severable and independ- 
ent as to each vendor. Watkins v. Youll... ....ceceeveces 


3. Under the facts stated a vendor under an executory con- 
tract to convey real estate, held to be relieved from the 
obligation to perform. Watkins v. Youll.......... iii Sse oe 


Venue. 

Where a joint liability is asserted against several defendants, 
in order to maintain an action against one or more of them 
in a county other than that wherein they reside or are 
found, the latter are not to be held upon a different and 
several liability, even though it is disclosed by the plead- 
ings and proof. Penney v. Bryant..... able eSeyacnieieeietais,s wielee76 


Verdict. See AppeaL AND HError, 40, 47-54. Evinence, 15. Sarea, 
5. TRIAL. 


Waiver. See Deeps, 7. Evipence, 11. Insupancr, 2, 3. Prumap 
ING AND Practice, 4, 8. 


‘Warranty. See Saxrsg, 1. 
Waters. 
1. A riparian owner has a right to make a reasonable use of 
a stream flowing over or along his lands for the purpose of 
irrigation. McCook Irrigation & Water Power Oo. v. 


Crewe. ee eee ee ee ee eee eee eee eee eee) 
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Waters—OContinued. 


2. 


10. 


This right is to be measured primarily by the amount of 
water in the stream available for such purposes, the num- 
ber of persons who may use it, the size, situation and char- 
acter of the stream, and the nature of the region. McCook 
frrigation € Water Power Co. v. Crews..... e Wighior tg iaiigea Ja lececele 


In case a reasonable use of the water, consistent with a 
like use by other riparian owners, can not be made, the in- 
jury of a riparian owner by reason of appropriation of the 
water by an irrigation enterprise is nominal only. McCook 
Irrigation & Water Power Co. v. Crews...... tenn eee achersts 


A lower riparian owner can not enjoin an irrigation enter- 
prise by an upper appropriator under the statutes, merely 
because his damages for injury to his riparian rights have 
not been paid; his remedy is to sue at law for such damages. 
McCook Irrigation € Water Power Co. v. Crews......... ‘ 


If a lower appropriator under the statute is materially 
affected by diversions of water by upper riparian owners, 
he may bring a suit in equity to determine the rights of all 
claimants to use of the water and to quiet his title there 
to, in which the damages to riparian rights may be ascer- 
tained and due compensation awarded. McCook Irrigation 
& Water Power Co. V. CTEWS8.. cc cece cence cece ec ere eeeeeae 
The lower appropriator may not maintain such a suit 
against upper riparian owners without offering to do equity 
by paying whatever damages accrue to such owners by 
reason of the appropriation. McCook Irrigation ¢ Water 
Power Co. v. Crews...... fatbrdtvnre: dhe hoecainunne Sand orbits See easd yer 
It will not be presumed that the damages in such case 
are nominal only. McCook Irrigation & Water Power 
CO. V. COWS... ccc ccc eect eeee acbietwia(e hi niguetec:lethate Quader Sree arene te 


It is the policy of the law to regulate the diversion and 
use of waters; and the law of appropriation, as defined by the 
statute and administered by the state board of irrigation, 
is deemed an effective means to accomplish the desired re- 
sults. McCook Irrigation & Water Power Co. v. Crews.... 

Where an appropriator of water for purposes of irrigation 
has acquired a vested right to the use thereof, a riparian 
owner on the same stream can not enhance the damages 
he has sustained, by constructing irrigating ditches to irri- 
gate his riparian lands under his common law right to a 
reasonable use of the water of such stream for such pur- 
pose. McCook Irrigation & Water Power Co. v. Crews..... 
Where an appropriator has acquired a valid right to the use 
of water for purposes of irrigation, equity will restrain an 
upper riparian owner from subsequently diverting water, 
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Waters—Concluded. 


11. 


12. 


13. 


14. 


15. 


Wills. 


1 


the right to use which had been thus acquired McCook 
Irrigation &€ Water Power Co. v. Crews.......6665 aieiee eaiere 


Where an appropriator has acquired a valid right to the use 
of water under the irrigation laws of the state, the right 
thus acquired is superior to that of a riparian owner to a 
reasonable use of the water of the stream under the com- 
mon law, to irrigate riparian lands. McCook Irrigation & 
Water Power Co. V. Crews... ccccccccccnscccsvsvces saeco d sce 
A riparian owner whose property rights are appropriated 
or impaired is entitled to compensation for the injuries 
actually sustained, to be recovered in a suitable action or 
proceeding instituted for that purpose. McCook Irrigation 
& Water Power Co. V. OTewsS..cccccccccccccressccvcavses 
Under the constitution and statutes of this state, condemna- 
tion ig authorized of the right of the private riparian pro- 
prietor to the use and enjoyment of a natural stream flow- 
ing past his lands, or its impairment by an appropriation 
of such water for irrigating purposes, and such riparian 
proprietor may recover damages therefor. McCook Irriga- 
tion 4 Water Power Co. v. Crews....... 6 Sie aithasap eh oe inde bate 
The statute governing the subject of the appropriation of 
water flowing in the streams, for the purpose of irrigation, 
is constitutional, McCook Irrigation 4 Water Power Co. 
O. OT CWS 4:8. aa 66 8 Sie ee de Baa S bod ea Se b dye leres wears hee 
Plaintiff under facts stated, held not estopped from assert- 
ing its superior right to the use of water for purposes of 
irrigation. McCook Irrigation 4 Water Power Co. v. Crews. 


See HomestTeaD, 4. 
A testator devised certain lands located in Nebraska, to 
his daughter, M., upon the condition that she should not 
alienate the lands until she attained the age of thirty-three, 
with a devise over. M. died after attaining the age of 
thirty-three but without issue, devising the lands in Ne- 
braska to her husband. Held, That the testator intended to 
give M. a fee simple estate in the Nebraska lands, with 
power of alienation after attaining the age of thirty-three. 
Spencer v. Scovil..... Saisie sient Saale ec ners abies whe eetevetn tye arbre 


. Where a testator devises land to his daughter in fee simple, 


a subsequent clause in his will, by which he attempts to 
devise over to others so much of the land as his daughter 
has not alienated during her lifetime, if she dies without 
living issue, is void. Spencer v. SCOViL....cccerceseceeee 


. An agreement upon sufficient consideration to devise or 


bequeath property is valid and enforceable. Teske v. Ditt- 
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4, 


10. 


11. 


In such case, equity will impress a trust upon the property, 
which will follow it into the hands of personal representa- 
tives of the promisor or grantees without consideration. 
Teske v. DittdDerner...ccrcccsccccenveevves walerenecoke Se ehe skaias 


The agreement need not be in express terms to make a 
will; a promise that the promisee shall receive the property, 
or that it shall be left him at the death of the promisor, 
ig sufficient. Teske v. Dittberner.......cccceeecveceevace 


. If the promisor, after performance by the promisee, con- 


veys the property in fraud of the latter, an immediate cause 
of action to cancel the conveyance arises. Teske v. Ditt- 
DETNET. vo vcvenevee ae Bieadvace a Daiwa fate te ttalerdie iss Caney erates 


. Performance of services is sufficient to take such an agree- 


ment out of the statute of frauds. Jeske v. Dittberner.... 


. The proof and allowance of a will in another state, where 


the testator had his domicile at the time of his death, if 
duly authenticated, will be presumed to be in accordance 
with the laws of that state. Martin v. Martin......... a onerets 


It is not necessary to specially allege the foreign statute, or 
to expressly prove that the proof and allowance of the will 
were in accordance with such statute. Martin v. Martin... 


A remainder in fee may be limited to the heirs at law of 
one to whom is given the precedent freehold. Albin vw. 
PALMele caocccccccncarcsvsvccssnstssevcsssarvere - 


A contract to leave property by will is not ambulatory or 
revocable, as being testamentary in character, after the 
promisee has performed his part of the contract. Teske v. 
Dittberner wcvccccrvccescees wie: dose aus Araueveseie 8en's ese eae ereecese 


Witnesses. 


1. 


Since the amendment of 1883, section 329 of the code does 
not render a party adversely interested to the representative 
of a deceased person incompetent as a witness in the action, 
but only renders his testimony as to transactions and con- 
versations with the deceased incompetent. Riddell v. Rid- 
GEUL Bace ieee MiG nS hlawate: ten See eee We aaron Mia aie phaeia'e, ON aie'e 96s 840% 


. A witness who sees a moving car, and possesses a knowledge 


of time and distance, is competent to express an opinion as 
to the rate of speed at which the car was moving. Omaha 
Street R. Co. v. Larson.....2..0+- Silesia ested See Stee eee eae se 


. In a suit by a married man against his wife to declare a 


trust in real estate, and to quiet the title thereto in himself, 
the husband is not a competent witness. Reed v. Reed..... 


. Where an effort is made to impeach a witness by showing 


that he has made statements at variance with those made on 
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Witnesses—Concluded. 


the witness stand, and the jury are told: “You are instructed 
that if a witness in the case has at another time and 
place made statements, material to the issue in this case, at 
variance with his testimony while on the witness stand, 
before you, then you are at liberty to disregard the whole of 
such witness’s testimony, except in so far as he is corrobo- 
rated by other credible evidence,” a verdict against the 
plaintiff will be set aside. Nielsen v. Cedar County......... 


. In laying the foundation for impeachment of a witness, the 


witness may be questioned as to a statement, and also as 
to another conversation, by reason whereof he claimed to 
remember the fact stated, and, if he denies the whole, proof 
may be made, not only of the statement itself, but of the 
reasons he gave for remembering the fact in controversy. 
Barton UV. SRUIL. ccc ccc c cece eee ees ib SaSane said BLS vale ise taras wes 


It is not error to exclude testimony as to the conversation 
itself, the fact alone being material. Barton v. Shull....... 


. The matter of allowing interrogatories of a leading character 


to be put to a witness, rests in the sound discretion of the 
trial court. Campion v. Lattimer... ..ccccccccceses Vere aaleeaw 


58 


865 


637 


324 


324 


245 


